ERRATA 


In case of Jordon v. Moore, page 363, eleventh line from bottom reads $35.25, 


should read $35.00; and, on same line, $5.00 interest should read $5.25 interest. 
Same errata in statement of case, page 365; also in index, page 725. 
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SUPREME COURT OF TEXAS, 


AUSTIN TERM, 1885. 


Cook & McELvey v. J. G. HALSELL. 
(Case No. 5369) 


1. CHATTEL MORTGAGES — INDORSEMENT—— CONSTRUCTION.—<As far as theindorsement of 
chattel mortgages is concerned, sec. 2, R. 8. App., p. 16, requires the clerk merely 
to note the “time of receiving” the instrument, and if he uses the words “filed for 
record’’ at a certain date, the indorsement sufficiently indicates the day on which 
the paper was received in the office. 

2. SaME.— The clerk is required to keep the paper in his office for the inspection of all 
persons interested, yet he is not required to state all this in his indorsement. 

8. EvipENCE— REcoRD.—To prove the registry of a chattel mortgage, the record book 
containing the entry, or a certified copy of the entry, should be produced ; but if no 
objection is raised in the court below to the introduction of parol evidence to prove 
the fact of registry, the objection will not be considered for the first time on appeal. 

4. MORTGAGE — PossEssion.— A saloon-keeper gave to plaintiff a mortgage on certain 
saloon furniture and liquors to secure the payment of a note, the mortgagee con- 
tinuing in possession of the property, and retailing the liquors and using the furni- 
ture in the course of his business as a saloon-keeper. The property, or rather what 
was left of it, was attached and bought by defendants at the sheriff’s sale. A suit 
was brought against the mortgagor and purchasers to compel payment of the note, 
and to foreclose the mortgage. edd: 

(1) That the mortgagee could leave the mortgagor in possession of the furniture 
without injuring his lien. 

(2) That if it was the intention of the mortgagee to leave the mortgagor in pos- 
session of the liquors, and allow him to sell the same in the ordinary course of 
trade, the mortgage was void as to such articles 

(3) See facts held insufficient to sustain a verdict against the purchasers for the 
value of the liquors. 

5. REPLEVY — VERDICT.— A verdict against parties who have replevied property should 
find the value of the various items of property replevied, as they have the right, by 
the statute, to return the entire property in satisfaction of the payment, or a part of 
it in satisfaction fro ¢anto. (R. S., art. 4502; Hoeser v. Kraeka, 29 Tex.; Blakely 
v. Duncan, 4 Tex.; Bennet v. Butterworth, 8 How. U. S., 128.) 


APPEAL from Wise. Tried below before the Hon. W. H. Bullock. 
Special Judge. 
This suit was brought by appellee on March 19, 1883, against 
one Harry May and appellants, J. M. Cook and H. L. McElvey. 
Vor. LXV—1 
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cee 


Statement of the case. 






The plaintiff alleged that May was indebted to him on a promissory 
note for the sum of $850, executed by May on the 15th day of Feb- 
ruary, 1883, and due on the 1st day of September, 1883, with twelve per 
cent. interest after maturity. May had also, at the time of exeen- 


ting this note, given a chattel mortgage on certain saloon fixtures, 
supplies’ and liquors then in one of his saloons in Decatur, Wise 
county, Texas, to secure the payment of the note. This mortgage 
was filed with and made a part of plaintiff’s petition, and contains 
a conveyance of the following articles: 

One billiard table, one pool table, one bar and counter and 
fixtures thereto, one lunch stand, counter and shelving, one large 
mirror, eight pictures, one silver pitcher, twelve demijohns, twelve 
fancy bottles, twelve dozen bar glasses, including fancy wine glasses, 
half barrel aleohol, half barrel blackberry brandy, half barrel wine, 
four barrels T. J. Monarch whiskey, one safe, one beer-cooler, half 
barrel apple brandy, half barrel peach brandy, half barrel peach and 
honey, one screen and two chandeliers. 

All barrels and parts of barrels of liquors marked thus ‘* H.’’ 

It is further alleged in the petition that the defendants, Cook & 
McElvey, were in possession of the goods, claiming some sort of title 
thereto, and that plaintiff feared that defendants would remove the 
property out of Wise county during the pendency of the suit, and 
upon this ground, and the allegation that plaintiff held a mortgage 
on the goods, a writ of sequestration was, on the 19th day of March, 
1883, sued out and levied upon such of the goods as were found in the 
possession of Cook & McElvey, which goods so found will be set out 
specifically hereafter. 

Harry May did not answer, but allowed judgment to go against 
him by default. 

The defendants, Cook & McElvey, answered by general denial and 
by the following special pleas: Denying that they ever had posses- 
sion of all the goods claimed in plaintiff’s petition, and denying their 
values as alleged, but admitting that they did get possession of the 
following goods of the values annexed, to-wit: 


ES Sas coal & ab’ 0 ip vo” @: em 0 8 4 . . $ 50-00 
I ae Se ae eae ea -. 00 
RS a ee aaa ee _. Be 
One lunch stand, counter and shelving. ........+.+6++2e64.. 5OO 
One large mirror . 50 00 
EE A ee ee a re * 
I ccs, ele ah 6 6 6, 8 kw 8 ee ee 7 50 
EL EE ee ee ae 5 00 


Twelve fancy bottles . 
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Twelve dozen bar glasses, including fancy glasses. . ........-. 9 00 
malt barrel aloowes, 6wenty mailoms .. 2 6. + 6 nc & 0 6 0 el, 6 st 
Half barrel blackberry brandy, fifteen gallons... .......42446-. 15 00 
ear Darrel Wine, clamteen gallons... 4 6% So kw 61s et alee See 
ene.” 6. fe & ecw @.\e eel a) eee Oe bet bee 35 00 
Half barrel apole brandy, ten gallons . * SV pl aid ee a i se ee 15 00 
em -nerel peach Grands. 6 ose) thts 40 nb srs le oe ee 6 00 
Half barrel p “ach and honey, OTe SNE. sd a oS eee 16 50 
Sr Ee i So eS 8 Lo. bh we ti tu, ae oR eee dae ee ee 12 00 
Four barrels T. J. Monarch whiskey, 125 gallons. .......+. +... 253000 

The emnromstes valné beim... sso ee 6, 3 eke 00S e os ee 


They further alleged that they purchased these goods at sheriff’s sale 
on the 16th day of March, 1883. That the same had been attached as 
the goods of Harry May, at the suit of Casey & Swasey, filed in the 
District Court of Wise county, and were sold under the order of that 
court, by the sheriff, in foreclosure of the attachment lien upon them 
in that case, and the defendants had purchased them at that sale, paid 
the purchase price to the sheriff, and that the proceeds of the sale 
had been paid over to Casey & Swasey in satisfaction of their judg- 
ment against Harry May, which judgment amounted to the sum of 
$1,194.80, besides costs. That defendants paid for the goods, together 
with some others levied on under same writ of attachment, the sum 
of $1,250. 

They further alleged that the mortgage was executed by May and 
delivered to Halsell with the fraudulent intent and purposes of each, 
to hinder, delay and defraud the creditors of Harry May, and 
especially Casey & Swasey, and especially set forth that prior to the 
execution of this note and mortgage plaintiff had rented the ‘* Glen 
Hall Saloon’? building from the owner thereof, and sublet it to Harry 
May, and May being unable to pay his license as a retail liquor 
dealer, Halsell advanced him the sum of $850 to pay the same, and 
that at the same time a contract was made between them, whereby 
May was to pay Halsell the rent and repay the advancement in install- 
ments covering about a year; and it was further agreed that, in case 
May should fail to pay the rent, or fail to pay the installments as 
agreed on, then Halsell should have the right to take possession of 
the saloon building and stock of goods on hand, pay the debts of the 
concern due for merchandise, and pay himself, and the balance, if 
any, to pay over to May; and that Casey & Swasey being informed 
of this arrangement were thereby induced to extend credit to May, 
and sold him the goods, for the value of which their attachment suit 
was brought against the said May. That afterthe goods were 
obtained under the arrangement aforesaid, Halsell, disregarding the 
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Argument for the appellants. 


eontract with May, and designing to hinder, delay and defraud the 
creditors of May, and prevent them from collecting their debts, took 
the note and mortgage sued on. That the written contract was in the 
possession of Halsell, and notice was given to produce it; that as to 
Casey & Swasey, and as to the defendants, Cook & McElvey, who 
claim under them, the note and mortgage ought to be postponed and 
held fraudulent and void. 

And further, that the mortgage ought not to be foreclosed against 
them, because it was made by the owner upon a stock of goods, wares 
and merchandise daily exposed to sale in parcels in the regular course 
of the business of such merchandise, and contemplating a contin- 
uance of possession of the goods and control of the business by sale 
of the goods by the owner. 

When the goods were levied on under the writ of sequestration 
they were at once replevied by Cook & McElvey, who gave bond in the 
sum of $1,650, with Casey & Swasey and Malin, Fowler & Co. as sure- 
ties, conditioned as required by law, and the goods were delivered to 
Cook & McElvey by the sheriff. 

The cause was tried by a jury upon these issues on the 29th day of 
October, 1884, who returned a double verdict as follows : 

‘*We, the jury, find for plaintiff against the defendant, Harry May, 


the sum of $969. J. A. WEAKLEY, Foreman. 
‘*We, the jury, find for the plaintiff against the defendants, Cook 
& McElvey, the sum of $969. J. A. WEAKLEY, Foreman.”’ 


And upon this verdict alone the court rendered judgment in favor 
of the plaintiff and against Harry May for the sum of $969, with a 
foreclosure of the mortgage lien upon the goods set forth in the return 
of the sheriff on the writ of sequestration, and olso a distinct and 
separate judgment against Cook & McElvey, and their sureties on 
their replevy bond, for the sum of $969, which the court said was 
‘*the value of said property as assessed by said jury,’’ and foreclos- 
ing the mortgage lien upon the same goods; and the judgment pro- 
vides that ‘‘if the property shall not be delivered to the sheriff within 
ten days from this date, it is further ordered and adjudged and 
decreed by the court that the plaintiff, J. G. Halsell, do have and 
recover jointly and severally of the defendants, J. M. Cook and H. L. 
McElvey, and their sureties on their replevy bond, the sum of $969, 
the value of the property as assessed by the jury, and that he have 
his execution.”’ 


O Neill, Hunter & Stewart, for appellants, on the indorsement of 
the mortgage, cited: Chattel Mortgage act, R. 8S. App., pp. 15 and 
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16; Brothers v. Mundell, 60 Tex., 240; Jones on Chattel Mortgages, 
sees. 264, 314; Handley v. Howe, 22 Maine, 560; Holmes v. Sprowle, 
31 Maine, 73; Head v. Goodin, 37 Maine, 181. 

On the failure of the verdict to fix the value of each article 
replevied, they cited: R.8., arts. 4490, see. 3, 4502; 29 Tex., 455; 
4 Tex., 185; Bennet v. Butterworth, 8 How., 128; Wells on Replevin, 
sec. 761. 


Crane & Sparkman, for appellee. 


DELANY, J. Com. App.—The third, fourth and fifth assignments of 
error will be considered together : 

They complain of the action of the court in admitting the mort- 
gage in evidence. 

The objections made to it by appellants are thus stated in the brief 
of counsel : 

1. Because filing with the clerk, as provided by law, has not been 
proved. 

2. Because a valid and properly filed and registered chattel mort- 
gage has not been pleaded. 

3. Because the clerk’s certificate does not show at what time said 
mortgage was received by him, and that it was filed by him in his 
office, to be there kept for the inspection of all parties interested. 

Upon the back of the instrument is the following indorsement by 
the clerk : 

“STATE OF TEXAS, } 
Wise County. | on 

This instrument was filed for record on the 15th day of February, 
at the hour of 10 o’clock a. m., 1883, and duly registered in book 
‘I’ of Chattel Mortgages, page 24. JOHN W. Hoae, Clerk.’’ 

Section 2 of the act concerning chattel mortgages (R. 8S. App., p. 
16) is as follows: ‘* Upon the receipt of any such instrument the 
clerk shall indorse on the back thereof the time of receiving it, and 
shall file the same in his office, to be kept there for the inspection 
of all persons interested * * *,” 

It will be seen that, so far as the indorsement is concerned, the 
statute requires the clerk merely to note the ‘‘time of receiving”’ 
the instrument. 

And although the clerk uses the words “ filéd for record,’’ yet the 
indorsement sufficiently indicates the day on which the paper was 
received in the office. 

































6 Cook & McELVEY v. HALSELL. {Austin Term, 

















————— 





Opinion of the court. 




































It was made his duty to keep the paper in his office for the inspee- 
tion of all persons interested, yet he was not required to state all this 
in his indorsement. 

The case of Brothers v. Mundell, to which we are referred by coun- 
sel, contains nothing inconsistent with these views. In that case the 

é indorsement on a chattel mortgage showed that it had been ‘filed 
for record,’’ and that it had been recorded in a book kept for the 
registry of deeds. 

It was held that this did not show a compliance with the act of 
1879 concerning chattel mortgages, and that the deed was properly 
rejected. (Brothers v. Mundell, 60 Tex., 240.) 

In the present case the record book of chattel mortgages in which 
the entry was made was not produced, nor was there a certified copy 
of the registry produced ; and if the proper objection had been made 
below when parol evidence was offered to prove the registry, the 
written evidence might have been produced. The objection will not 
be considered when made for the first time on appeal. 

The sixth, seventh, eighth and ninth assignments relate to the 
charge of the court and to the charges asked by the defendants and 
refused. 

The following charge was asked by the defendants and refused : 

‘** You are instructed that if you believe from the evidence that at 
the time the mortgage read in evidence was executed it was the 
intention and purpose of J. G. Halsell, plaintiff, and Harry May, that 
the said Harry May should keep and retain possession of the goods 
mentioned in said mortgage, and continue in possession thereof, and 
control said business by selling the same, or any part thereof, in the 
regular course of business as a saloon-keeper, then you will find for 
the defendants, Cook & McElvey.”’ 

There was no error in refusing this charge. 

The mortgagee might very properly leave in the possession of the 
mortgagor the property other than the liquors. 

The following charge was given by the court on the same subject: 

‘6th. If you believe from the evidence in this case that it was the 

‘ intention of said Halsell to permit the said May to continue in the 







possession of the liquors mentioned in the mortgage, and to sell the 





same in the ordinary course of trade, then as to such articles the said 





mortgage would be void, and you could not find for Halsell against 
Cook & McElvey for the value of the same.”’ 

The circumstances of the case were these : 

The note was executed on the 15th day of February. It matured 
on the Ist day of September. The amount was $850. The whole 
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property mortgaged was not much in value beyond the amount of 
the note, and quite a large part of the property consisted of liquors. 

All the liquors owned by the mortgagor were included in the mort- 
gage; all were left in the saloon, and the only change which was 
wrought by the mortgage was that the letter ‘‘H’’ was placed upon 
the heads of the barrels which contained the liquors. 

The mortgagor did not himself draw any liquor out of the barrels; 
he told his clerks not to do so; whether they did so or not, he does 
not know, but he does know that he did not buy any liquor after the 
date of the mortgage, and that the sales of drinks at the saloon after 
that date amounted to from thirty to fifty dollars per day. 

Under these circumstances the court might well have made the 
charge much stronger; but even as it stands the verdict is clearly 
contrary to the evidence, and should have been set aside. (Peiser 
v. Peticolas, 50 Tex., 638; Scott v. Alford, 53 Tex., 82.) 

Lastly, objection is made to the verdict and judgment. 

There are, in fact, two judgments, each for the sum of $969, and 
no precautions are taken against the collection of both. 

The verdict should have found the value of the various items of 
property replevied by appellants, as they had the right, by the 
statute, to return the whole property in satisfaction of the judgment, 
or a part of it in satisfaction pro tanto. (R.8., art. 4502; Hoeser v. 
Kraeka, 29 Tex., 450; Blakely v. Dunean, 4 Tex., 185; Bennet 
v. Butterworth, 8 Howard, U. 8., 128.) 

The judgment should be reversed and the cause remanded. 





REVERSED AND REMANDED. 
[Opinion adopted May 22, 1885. ] 





Wma. CAMERON & Co. v. THOMAS MARSHALL ET AL. 
(Case No. 5282) 


1. REVISED STATUTES, TITLE LXI— CONSTRUCTION — INTENT.—It was made the inten- 
tion of the legislature in title LXI to prescribe a general plan to be pursued in 
reference to all such liens as are treated of in that chapter. 

2. Same.—Art. 3165 and the three succeeding ones show that it was made an essential to- 
wards securing these liens that a record of the contract should be made in the county 
clerk’s office within six months after the debt for labor or materials should become due. 

3. SAME.— It is clear that whenever the “ record ”’ is alluded to in the articles succeed- 





ing article 3165, a record within six months is intended; those articles are to be 
construed in connection with article 3165. 





RON & Co. v. MARSHALL. [Austin Term, 


Statement of the case. 


4, SamME— HoMEsTEAD.—Art. 3174, R. S., was intended to except homestead liens from 
such provisions only of the preceding articles as allowed a lien to be created when 
the contract was not in writing, and not executed, and privily consented to by the 
wife. Resort must be had to the other articles to determine the place and manner 
of recording liens on homesteads, and there is no reason for not resorting to them 
to ascertain the time within which the record should take place. 

. MECHANIC’S LIEN— RECORD TIME.—A mechanic’s lien has no existence without the 
record; there must, therefore, be a prescribed time within which to record it, for the 
owner of the property is not to be kept indefinitely in suspense as to whether or not 
his property is to be subject to a lien, which may be fixed upon it at the option of 
another. 

. SAME.— The statute has fixed six months as a reasonable period, and it applies to 
homesteads as well as other property, since the former are not exempted from the 
rule by express terms. 

. SAME.— An express agreement in a mechanic’s contract that he should have a lien 
upon the homestead, as provided by law, would not create a lien until all the require- 
ments of the statute were complied with 

. JURIsDICTION.— Suit was brought in a district court to recover a balance of $127.80 
on account for materials used in constructing improvements on a homestead, and to 
foreclose the mechanic’s lien. The lien proved defective, but the court below gave 
a personal judgment against defendant for the $127.80. //e/d, that the lien being of 
no effect, the court had no jurisdiction, and erred in giving the personal judgment. 


APPEAL from Mitchell. Tried below before the Hon. T. B. Wheeler. 

This was a suit brought at the March term, 1884, of the District 
Court of Mitchell county, by Wm. Cameron & Co. against Thomas 
Marshall and wife, Nannie Marshall, to recover a balance of $127.80 
due on account for lumber and material furnished by appellants to 
appellees for the purpose of constructing improvements upon the 
homestead of appellees. To secure appellants in the purchase price 
of the material the appellees executed, acknowledged and delivered to 
appellants their written contract, dated June 12, 1883, containing a 
description of the property on which the improvements were to be 
made, which was the homestead of appellees, and the property de- 
scribed in plaintiffs’ original petition, in which they promised to pay 
to the order of appellants, sixty days after date, the amount due for 
the materials, with twelve per cent. interest per annum from date, and 
ten per cent. additional for attorneys’ fees, if collected by law. This 
contract was filed for record in the county clerk’s office of Mitchell 
county on March 4, 1854. 4 

Plaintiffs sought to recover judgment for the balance due for ma- 
terial furnished, together with interest and attorneys’ fees, as pro- 
vided in the contract, and for foreclosure of their lien on appellees’ 
homestead. Appellees answered by general demurrer, and special 
exception to plaintiffs’ petition, in that the contract, by virtue of 
which appellants claimed a lien on appellees’ property, was not filed 
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in the office of the county clerk within six months after the debt be- 
came due; also pleading the general denial; and, further answering, 
allege that the house and lot upon which the lien was sought to be 
foreclosed was the homestead of appellees. 

The court below sustained the defendants’ special exception, and 
gave judgment in favor of plaintiffs for the full amount of their claim. 


Smith & Merrill, for appellants, cited: Const., art. 16, sec. 50; R. 
S., art. 3174; Barnes v. White, 53 Tex.; Swope v. Stantzenberger, 59 
Tex. 


No briefs on file for appellees. 


WILLIE, CHIEF JUSTICE.—Our Rev. St., title LXI, ch. 2, provide 
a method by which mechanics, contractors, material-men and others, 
may fix, secure and enforce a lien upon the buildings or other im- 
provements they have labored or furnished material to erect or repair, 
as well as upon the lots of land necessarily connected with such 
buildings or improvements. 

It is clear from reading the entire title that it was the intention of 
the legislature to prescribe a general scheme, a plan, to be pursued 
in reference to all such liens as were treated of in that chapter. 

It is further apparent from art. 3165 and the three succeeding 
articles, that it was made an essential towards securing these liens 
that a record of the contract, or bill of particulars upon which they 
were founded, should be made in the county clerk’s office within six 
months after the debt for labor or material should fall due. The 
time within which the record must be made is distinctly prescribed by 
art. 3165, and by the terms of that article the record within that time 
is made necessary to fix and secure the lien provided for in this chap- 
ter of the Revised Statutes. The time within which the record is to 
be made is not mentioned in any of the subsequent articles, but it is 
clear that whenever the record is alluded to in any of these articles, 
a record within six months is intended. For instance, in art. 3168 it 
is provided that when such contract or account is filed and recorded 
it should be deemed sufficient diligence to secure the lien herein pro- 
vided. This article construed alone would seem to imply that the 
record, no matter at what time it might take place, would secure the 
lien. But construed in connection with the previous articles, it can 
mean nothing else than that a record within the six months, as pro- 
vided in the preceding articles, should be deemed sufficient diligence 
to secure the lien. Unless this construction is given to it the pro- 
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visions of the previous articles as to the time and manner of record 
are entirely nugatory. 

The legislature provided a general plan for securing the lien, but 
the constitution prohibiting such liens upon the homestead, unless 
created by written contract executed in a particular way, the legis- 
lature found it necessary to make special provisions as to the manner 
of executing a contract for a lien upon a homestead, to accord with 
the provisions of the constitution. Hence, in art. 3174 it was pro- 
vided that such a contract to be binding must be in writing, signed 
by the husband and wife, and acknowledged by her as in ease of a 
sale of the homestead. This was precisely in accordance with art. 
16, sec. 50, of the constitution, and was intended to except homestead 
liens from such provisions only of the preceding articles as allowed a 
lien to be created when the contract was not in writing, and not exe- 
euted and privily consented to by the wife. 

It is true the article goes on further to require that the contract 
should be recorded in the county clerk’s office, but this was no more 
than a declaration that it should not be excepted from the general 
rules as to record prescribed in all cases when it was sought to fix and 
secure a mechanic’s lien upon property. 

It was a provision similar to that contained in art. 3168, and 
intended to be construed in the same manner. The legislature 
guarded the contract with all the restrictions imposed by the consti- 
tution, and at the same time required the same formalities to be 
observed in other cases in order to fix, secure and enforce the lien 
It did not repeat these requirements, but left them to be gathered 
from the previous articles of the chapter. It did not say that the 
contract should be filed with the clerk, or that it should be recorded 
in a special book kept by him for that purpose, or that it should be 
accompanied by a description of the lands, lots, houses and improve- 
ments made, against which the lien was claimed. Yet nothing can be 
plainer than that these requirements must apply to a homestead lien, 
or the clerk’s authority to file the paper for record would be doubt- 
ful: he would not be informed as to the book in which he should 
make the record, nor would the owner of the property nor any third 
party know in what book to look for it, nor, if found without a proper 
description of the premises, could it be ascertained from the record 
upon what property the lien was claimed. Nor could it be told with 
out a reference to previous articles to how much land in the country, 
or to how many lots in a town or city, the lein should extend. For all 
these important matters we must look to other portions of the law, 
otherwise the extent of the lien upon the homestead in a given case 
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would be left in doubt, and the record of a contract made especially 
sacred by the constitution could be made in the most careless man- 
ner, and in a place where it never could be found, and the wife’s 
home could be sold and taken from her under circumstances which 
would not authorize the sale of any other property. If we can resort 
to other sections of the law to ascertain the place and manner of the 
record, there is no reason why we should not resort to them also to 
ascertain the time within which the record should take place. A 
mechanic’s lien contract is recorded, not for the special purpose of 
notifying third parties of the existence of the lien, but to secure the 
lien as between the parties to the contract. The lien has no existence 
without the record. Hence the necessity of prescribing a time within 
which the record is to take place. The owner is not to be kept 
indefinitely in suspense as to whether or not his property is to be sub- 
ject to a lien which may be fixed upon it at the option of another. 
The statute has fixed upon six months as a reasonable period for that 
purpose, and there is no reason why this should not apply as well to 
homesteads as other property, unless the former are exempted from 
the rule in express terms. ; 

It being evident that art. 3174 was not intended to contain a com- 
plete system of creating and securing a mechanic’s lien upon the 
homestead, it must be read in connection with other articles of the 
same chapter applicable to the general subject. We must look to 
them to find out the time, manner and character of the record to be 
made of the contract, and the amount of property to which the lien 
may extend; and if we do this we can but conclude that the record 
must be made within six months after the maturity of the debt which 
is the subject of the contract and the foundation of the lien. 

The contract in this case was made in accordance with the law, but 
was not recorded within six months after the debt fell due. As the 
lien of a material- man it was not therefore fixed and secured as 
required by the statute. 

It was agreed in the contract that Cameron & Co. should have a lien, 
as provided by law, upon the homestead. The proper construction of 
this agreement would give the plaintiffs a lien under the cireum- 
stances provided by the statute. The lien would not spring from the 
express reservation without a compliance with all the requirements 
of the law which we have discussed, including a record of the con- 
tract within the time prescribed. 

In the case of Mundine v. Berwin, 62 Tex., 342, the coritract gave a 
lien as a mechaniec’s lien under ch. 2, title 61, R. S. In diseussing 
this provision of the contract it was said by this court that it could 
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not have been intended to require more than that the instrument evi- 
dencing the contract should be recorded within the time and in the 
manner required by the statute. This much was required under the 
express agreement in this case, and hence there is no necessity to con- 
sider the question as to the right of the parties to such a contract, to 
agree for an express lien upon a homestead for materials furnished 
for its. repair or construction, which may be secured and enforced 
without reference to the methods provided by the statute. We think 
that the court did not err in refusing to foreclose a lien upon the 
premises described in the contract as the homestead of the defend- 
ams. The claim sued on, and for which judgment was rendered, was 
only $127.80. Of this amount the court had no jurisdiction, and 
should not have rendered a personal judgment after refusing to 
foreclose the lien. (Barnes v. White, 53 Tex., 631.) 

For this error the judgment must be reversed and the cause dis- 
missed at the costs of the appellants. 

REVERSED AND DISMISSED. 
[Opinion delivered May 26, 1885. ] 





[These two cases of the Austin term of 1885 did not reach the 
reporter in time to be inserted in LXIIi Texas. | 
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W. A. Ryan & Co. v. M., K. & T. R’y Co. 


(Case No. 1788) 


the owner intrusts his goods to be delivered to the carrier, must 


. AGENT— TRANSPORTATION.— As a general rule, the consignor, as the agent to whom 


be regarded as 


having authority to stipulate for the terms of transportation. (Red. on Car., sec. 52; 


Hutch. on Car., sec, 265.) 


. SAme.— The carrier is authorized to act upon this presumption in contracting with 


the agent, and need not inquire into his authority to make a particular shipment. 


(Authorities cited.) 


. CONTRACT — PLACE —VALIDITY.— It is admitted in law that when a contract is to be 


wholly performed within a state, the laws of that state must furnish the rule as to 


its validity. 


. SAME.—When the contract is to be partly performed in the state where it is made 


and partly in another, the presumed intention of the parties, gathered from circum- 


stances surrounding the transaction, must govern. 


. SAME.—When there are no circumstances attending the transaction, except the mere 


execution, delivery and acceptance of a bill of lading, the safest rule to arrive at 
the intention of the parties is that which upholds, rather than that which defeats, the 
contract, and the laws of the state under which the contract is valid should be 


applied. (Eng. and Am. cases cited.) 
SAME— BILL OF LADING.— It will not be presumed that the parties to 
intended to have their contract governed by different laws according 


a bill of lading 
as a loss might 


occur in one or in another state, unless circumstances were proved showing such 


an intention. 


BILL OF LADING — CoNDITIONS.— In America it is generally held that a mere notice 
displayed in the office of a railway company, or printed on the bill of lading, will 


not bind the owner, though brought to his knowledge. 


SAME.— But his assent is conclusively presumed to conditions inserted in the body of 


the bill of lading, when he has had an opportunity to know its contents, has re- 


ceived it at the time of shipment, and the carrier has used no unfair means to 


deceive. If the conditions are in small type, they are not void for that reason alone. 


(Authorities cited.) 


. CARRIER — NEGLIGENCE — BURDEN OF PROOF.— Under an ordinary bill of lading, with 


no special exceptions, if the goods are lost by the act of God, the burden is upon the 


carrier to prove that his negligence did not contribute to cause the loss. (Story on 


Bail., sec. 529, etc.) 


SaAME.—So when goods are lost by some agency excepted by the carrier in the bill 


of lading, the plaintiff has merely to aver and prove that they were delivered to the 
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carrier and were not received at the point of destination. This makes a prima facie 
case of negligence. 
11. SAME.— To avoid liability, the carrier must show that the loss was caused by one of 
the excepted agencies, and must also rebut the presumption of negligence. This is 
in accordance with the rules of evidence and with the important rule that the bur- 


den of proof is on him who best knows the facts. (Authorities cited.) 
APPEAL from Grayson. Tried below before the Hon. R. R. Gaines. 


This suit was instituted in the District Court of Grayson county to 
recover from the defendant the value of certain goods, wares and 
merchandise which defendant, in St. Louis, Mo., agreed and con- 
tracted to deliver in Honey Grove, Tex., and which were not deliv- 
ered. The bill of lading had a printed head, in which was stipulated 
certain exceptions from liability, among others, that of destruction 
by fire. The goods were shipped by A. F. Shapleigh & Co., from 
whom they had been purchased by plaintiff, and were destroyed by 
fire while in defendant’s possession. The cause was submitted to the 
court and decided in favor of defendant. 


Bledsoe & Head, for appellants, on construction of contracts, cited: 
Story, Conflict of Laws, sec. 280; Frazier v. Warfield, 9 Sm. & Mar. 
Miss. Rep., 220. 

On notice to the shipper, they cited: 2 vol. Red. Law of Railways, 
p. 84, sec. 4; New Jersey Steam Nav. Co. v. Merchants’ Bank, 6 
Howard’s U. 8. Rep., 344. 

On burden of proof, they cited: Greenl. Ev., vol. 2, see. 219; 
Graham & Co. v. Davis & Co., 4 Ohio St., 362. 


Foster & Wilkinson, for appellee, on au‘ aority of agents, cited: Law- 
son on Cont. of Car., sees. 225, 224, 225, and authorities cited; 
Christenson v. Am. Ex. Co., 15 Minn., 270; s. ¢, 2 Am. Rep., 122; 
Shelton v. Mer. Disp. Co., 59 N. Y., 258; 45 Iowa, 470; 24 How. Pr., 
290; 12 Me., 422; 55 Me., 462; s. c., 4 Am. Rep., 234; 57 N. Y., 1; 
6 How., 344; Hutch. on Car., sec. 265. 

On the acceptance of the bill of lading, they cited: Bank of Ken- 
tucky v. Adams Ex. Co., 93 U. 8., 174, 175, 188, and authorities 
cited; Grace v. Adams Ex. Co., 100 Mass., 505; Kirkland v. Dins- 
more, 62 N. Y., 161; s.¢., 20 Am. Rep., 175; Hoadley v. Northern 
Trans. Co., 115 Mass., 304; s. ¢., 15 Am. Rep., 107; Morrison ». 
Phillips & Colby Const. Co., 44 Wis., 405; s. ¢., 28 Am. Rep., 599; 
Mulligan v. Ill. Cent. R. R. Co., 36 Ia., 181; s. ¢., 14 Am. Rep., 514; 
MeMillan v. M. 8. & N. I. R. R., 16 Mich., 80; Snider v. Adams Ex. 
Co., 63 Mo., 376; s. ¢., 4 Cent. Law Jour., 179; Lawson on Cont. of 
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Carriers, sec. 102 and cases cited; MeMillan v. M. 8S. & N. LR. 
R. Co., 16 Mich., 79. 

On burden of proof they cited: Lawson on Cont. of Car., sec. 248 
and note 12, and cases cited; Wharton on Neg., sec. 422; Schouler 
on Bail., p. 479; Abbott’s Trial Ev., p. 569 and notes 9, 10, 11; 
Whitworth et al. v. Erie R’y Co., N. Y., 1882; s. ¢., 6 Am. and Eng. 
R. R. Cases, 349; Clark v. Barnwell, 12 How.., 979: Trans. Co. »v. 
Downer, 11 Wall., 129; Farnham v. Camden and Amboy R. R. Co., 
55 Pa. St., 53: Cochran v. Dinsmore, 49 N. Y., 249: Caldwell wv. N. 
J. St. Co., 47 N. Y., 282; Kallman v. U. S. Ex. Co., 3 Kan., 210: N. 
J. St. Nav. Co. v. Merchants’ Bank, 6 How. U. S., 344. 

On locus contractus, they cited: Lawson on Cont. of Car., sec. 211; 
First National Bank v. Shaw, 61 N. Y., 283; Robinson v. Mer. Disp. 
Trans. Co., 45 Ia., 470; Rorer on Interstate Law, 59: Hale v. N. 
J. St. Nav. Co., 15 Conn., 539; s. ¢., 39 Am. Dee., 401-2; 20 Am. 
Dec., 279; 20 Id., 286; Penn. Co. v. Fairchild, 69 Tl... 263; Talbot v. 
Mer. Disp. Trans. Co., 41 Ia., 247; MeDaniel v. Chieago R. R. Co., 24 
Ia., 412; Morgan v. N. O., M. & T. R, R. Co., 2 Wood’s C. C., 253; 
#. Pac. R’y Co. v. Harris, Tex. Law Rep., vol. 1, No. 2, p. 75. 


WILLIE, CHIEF JUSTICE.— As a general rule, the consignor, as 
the agent to whom the owner entrusts his goods to be delivered to 
the carrier, must be regarded as having authority to stipulate for the 
terms of transportation. Red. on Car., see. 52. 

Having the power to make the delivery, he is to be presumed to 
have all the power necessary to carry it into effect. Hutch. on Car., 
sec. 265. 

The carrier is authorized to act upon this presumption in contract- 
ing with the agent, and need not inquire into his authority to make 
the particular shipment. 

These principles are so thoroughly settled by the decisions of the 
courts that it is unnecessary to inquire into the reasons upon which 
they are founded. Nelson v. R. R. Co., 48 N. Y., 498; Squire v. R. 
R. Co., 98 Mass., 239; York Co. v. Central R. R. Co., 3 Wall, 107; 
Moriarity v. Harnden’s Express, 1 Daly, 227; Meyer v. Harnden’s 
Express, 24 How. Pr., 290. 

We think, therefore, that the court did not err in holding that 
Carney, Stern & Co. were authorized to accept for the appellants ie 
bill of lading upon which this suit is founded. 

The question then arises, did the acceptance of the bill of lading 
constitute a contract valid in law? 

Whether the statute of Texas prohibiting common carriers from 
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limiting their common law liability applies to railroad companies 
whose lines do not lie wholly within this state, and whether, if it 
does, the statute is in violation of the Constitution of the United 
States, are points not necessary to be considered in the determination 
of this question. 

It was, in effect, admitted upon the trial that common carriers 
could, by the law of Missouri, where the present contract was made, 
place such restrictions upon their common law liability as are con- 
tained in the bill of lading upon which this suit is based. The law 
of our state, in which the contract was in part to be performed, 
forbidding such restrictions, it is of vital importance to ascertain 
whether the validity of the contract is to be governed by the law of 
Texas or that of Missouri. 

It is admitted law that when a contract is to be wholly performed 
within a state, the laws of that state must furnish the rule as to its 
validity. The parties have their attention drawn to the law of the 
state in which alone the contract can be broken and _ liability 
incurred, and it must be presumed that they intended that their 
rights and obligations should be determined by the laws prescribed by 
that state upon the subject. But when the contract is not to be 
wholly performed in any particular state, but partly performed in 
the state where it is made and partly in another, or several others, 
there is difficulty in laying down any rule which ean be rested upon 
principles entirely satisfactory. Hence, there is some diversity of 
opinion among courts and law writers upon the subject. The foun- 
dation principle seems to be that the presumed intention of the par- 
ties must govern. If, from all the circumstances surrounding the 
contract, it is reasonable to suppose that they had in view, at the 
time, the law of the place of the contract, that must prevail; if the 
law of the destination of the goods in reference to the carriage of 
which the agreement, then that law must govern. When there are 
no circumstances attending the transaction, except the mere execu- 
tion, delivery and acceptance of the bill of lading, the safest rule by 
which to arrive at the intention of the parties is that which upholds 
the contract rather than that which defeats it. Parties to a contract 
are presumed to intend that it shall be enforced. It is not to be pre- 
sumed that they deliberately executed an agreement, knowing that 
it was invalid. The carrier in this case must have intended to secure 
to itself some real protection from responsibility in the cases excepted 
in the bill of lading, and the appellee that he should have this pro- 
tection. By the laws of Missouri it was afforded; by the laws of 
Texas it was not. To give validity to the contract, and thus carry 
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out the intentions of the parties, we must apply to it the laws of the 
former state, and, it is our opinion that by these laws its validity 
must be determined. This principle is applied frequently to cases 
where a contract is made in one state for the payment of money in 
another. Although the contract is to be wholly performed in another 
state, where the rate of interest agreed upon is usurious, yet, if by the 
lex loci contractus it is lawful the interest may be recovered. Whar. 
Conf. of Laws, sec. 504, and authorities cited in note; Ib., sec. 429; 
Whar. on Ev., sec. 1250; 2 Kent, 460; 2 Pars. on Cont. 95; and the 
authorities cited by these writers. 

This rule also obtains when there is a conflict of laws as to the 
capacity of the parties to the contract. Whar. on Conf. of Laws, 
sees. 101-104, 112-115. 

Our views upon this subject are fully sustained by a large majority 
of the decisions made in England and America. McDaniel v. Chicago 
R’y Co., 24 Lowa, 412; Talbot v. Merchants Despatch Co., 41 Iowa, 
247; Pennsylvania Co. v. Fairchild, 69 Ill., 260; Hale v. Warlo, 15 
Conn., 539; Ist Nat. Bank v. Shaw, 61 N. Y., 283; Cantu v. Bennett, 
39 Tex., 304; Peninsular R. R. Co. v. Shaw, 3 Moo. P. C., 290; Rob- 
inson v. Merchants Despatch Co., 45 Lowa, 470. 

In Brown v. Camden and Atlantic R’y Co., 83 Pa. St., 316, the law 
of the state of performance (New Jersey) was held to govern, because 
there the railroad conipany was chartered and had its office, and the 
whole performance of the contract was to take place in that state, 
as the Delaware river was no more a portion of Pennsylvania than 
it was of New Jersey. 

The rue we have announced renders it unimportant that the place 
where the loss occurred was not in the state where the contract was 
made. See Dike v. Erie Road, 45 N. Y., 113. 

It 1s not to be presumed that the parties intended to divide up 
their contract so as to have it governed by different laws accord- 
ingly as a loss might occur in one or in another state, unless cireum- 
stances were proved showing such an intention. 

It is objected that a special contract limiting the appellees liabil- 
ity was not evidenced by the mere receipt of a bill of lading 
signed by an agent of the railroad company; but it is said, that 
to have that character, an agreement should have been signed on 
the part of the owner of the goods. The generally recognized rule 
is to the contrary, both in England and America. In the latter, 
it is generally held that a mere notice displayed in the office 
of the company, or printed on the bill of lading, will not bind the 


owner, though brought to his knowledge; but his assent is conelu- 
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Sively presumed to the conditions inserted in the body of the bill of 
lading when he has had an opportunity to know its contents, and the 
carrier has resorted to no unfair means of deception, and it has been 
received at the time of shipping the goods. Hadley v. Northern 
Trans. Co., 115 Mass., 304; Grace v. Adams, 100 Mass., 505; Maghee 
vw. C. & A. R. R. Co., 45 N. Y., 514, 518; Hutch. on Car., sees. 239, 
240, 246; Lawson on Cont. of Car., sec. 102, and cases cited. 

The fact, too, that the conditions are printed in small type is of not 
such importance as to render them void for that reason alone. It 
would have this effect only when from fraud, or undue advantage on 
the part of the carrier, or other circumstances, the shipper was pre-, 
vented from acquainting himself with the conditions. Blossom 2, 
Dodd, 43 N. Y., 264; Camden and Amboy R. R. Co. v. Baldauf, 16 
Pa. St., 67; Perry v. Thompson, 98 Mass., 249. 

This action was brought against the railroad company for the value 
of the goods upon an allegation that they were not delivered at their 
destination, but were converted to the use of the company. The 
answer was that the goods were destroyed by fire without any negli- 
gence on the part of the appellee. The proof was that they were 
burned at night, in the company’s possession, and in its ears and at 
its depot, before the transit was compieted. The question is, the 
railroad company being liable if the goods were destroyed by fire 
through its negligence, was it necessary for the appellants to make on - 
their part any proof upon this subject, or did it devolve upon the 
company to show that the fire did not occur through its negligence 
or want of proper care? 

This question as to the burden of proof, when a carrier is sought 
to be made liable for the non-delivery of goods under a special con- 
tract like the present, has elicited a contrariety of opinion from the 
courts of the American Union. Law writers have also been some 
what divided in announcing the principle to be derived from these 
decisions. 

It has never been passed upon by this court, and we feel authorized 
to adopt that view which seems to be the best supported by principle, 
regardless of the preponderance of authority upon the subject. 

It is said that the rule requiring the plaintiff, after the carrier has 
shown that the goods were destroyed by fire or other excepted 
cause, to prove that it occurred through the negligence of the carrier, 
rests upon the principle that he who avers negligence must prove it. 
Under an ordinary bill of lading, with no special exceptions, if the 
goods are lost by the act of God, such as a peril of the sea, the bur- 
den is upon the carrier to show that his negligence did not contribute 
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to bring about the accident. Story on Bail., see. 529; Shaw v. Gard- 
ner, 12 Gray, 488; Humphreys 2. Reed, 6 Whar., 435. 

Yet, the plaintiff asserts negligence in the one case no more than in 
the other. <A carrier by water is as much bound to protect his cargo 
from fire, though that be within the exceptions of his contract, as he 
is to construct and manage his vessel and stow his cargo so as to 
avoid, as much as possible, the dangers of the seas. We cannot see 
then why he should not account for the manner of the loss, and the 
causes which brought it about as much in the one ease as in the other. 

In a suit of this character, it is sufficient for the plaintiff to aver 
and prove that the goods were delivered to the carrier, and that they 
have not been received at their point of destination. This is said to ° 
make a prima facie case of negligence, which the carrier must rebut 
or the plaintiff will recover. He may rebut it only in one way, and 
that is by showing that the goods were lost by one of the exceptions 
known to the common law, or one of the special exceptions reserved 
in his contract with the shipper. If, by neither a common law excep- 
tion, or One specially reserved, he is exonerated, he must show that 
the loss happened without negligence on his part. Take, for instance, 
the exception of loss by fire. The contract recites merely that if the 
loss occurs by fire the carrier should not be liable, but the law incor- 
porates the written words ‘* without negligence on the part of the 
earrier.”” What the law inserts is as much a part of the contract as 
what is expressly written in it. When, therefore, the plaintiff makes 
out a prima facie case of negligence, by proving that the goods were 
not delivered, is this case rebutted by proof that they were not deliv- 
ered by reason of a fact which may have existed, and the carrier still 
have been negligent? If so, he can stop with the presumption of neg- 
ligence arising from non-delivery still resting upon him, and eall 
upon his adversary to further str@ngthen his own prima facie case, or 
it shall lose this character altogether. This would be against all the 
rules of evidence. 

There is another important rule which furnishes additional reasons 
why the burden of proof to show diligence should be upon the ear- 
rier, which is that the burden of proof is on him who best knows the 
facts. Baker v. Brinson, 9 Rich. 8. C., 201; Berry v. Cooper, 28 Ga., 
543; 1 Greenl. Ev., 79. Here the fire oceurred at night, whilst the 
goods were in transit, and in care of the appellant’s employes. Who 
was most likely to know the facts which brought about the fire, or 
prevented the goods from being saved from the flames, the plaintiff, 
who was absent, or the employes of the company, who were present? 
These latter alone could tell whether improper storage, defective 
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machinery, or negligent use of lights, or other similar cause set the 
goods on fire. Whilst they would have been competent witnesses for 
the plaintiff, they were not under their control, but under command 
of the defendant, and it is the party presumed to know where these 
employes are to be found. If the rule is that the company must fur- 
nish evidence of the circumstances attending the fire so as to clear 
itself of the charge of negligence, it can and will be produced when- 
ever their testimony is favorable. If it is to the contrary, the wit- 
nesses may not be forthcoming. It is a salutary rule which presumes 
the existence of a fact against a party who has the means of disproving 
it in his power and fails to make use of them. And, for this reason, it is 
safest to presume that a carrier is negligent who refuses to show to 
the contrary, when, if such is the fact, he has but to call his own 
agents to the witness stand. His employes are with the goods during 
the whole time they are under his charge, by day and by night. They are 
with them at all places, whether at depots or when the train is at its 
greatest speed, or the ship isin mid-ocean. The owner is presumptively 
absent. It would bea harsh requirement to compel the distant owner 
to have detailed to the jury what occurred on a ship at and about the 
time of the accident at midnight, a thousand miles from shore, when 
none were present except the crew of the ship, and they interested 
against him, and not subject to his control, and to relieve the owner of 
the ship from making any proof whatever upon the subject. These 
views lead us to the conclusion that it was incumbent on the appellant 
to prove what the contract under the law provided should exempt him 
from liability, and what he had pleaded in his answer, viz., that 
the fire occurred without negligence on his part. Not having done 
so, judgment should have gone for the appellants. 

We are aware that a majority of English and American decisions 
are against this view, and text wrigers have generally laid down the 
doctrine in accordance with the most numerous decisions. Mr. Green- 
leaf, however, in his work on evidence, vol. II, see. 219, states the 
law to be that ‘‘even if the acceptance of the goods is special, the bur- 
den of proof is still on the carrier to show not only that the cause of 
the loss was within the terms of the exceptions, but, also, that there 
was on his part no negligence or want of due care.’’ This view is 
also supported by the following high authorities—to the able opinions 
delivered in these cases we refer as containing arguments which we 
need not repeat, but which, in our opinion, are unanswerable: Berry 
v. Cooper, 28 Ga., 543; Davidson v. Graham, 2 Ohio St., 151: Graham 
v. Davis, 4 Ohio St., 362; Erie R. Co. 7. Lockwood, 28 Ohio St.. 358; 
Gaines v. U. T. Co., 28 Ohio St., 418; Union Ex. Co. 2. Graham, 26 Ohio 
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St.. 595; Swindler v. Hilliard, 2 Rich. 8S. C., 286; Baker v. Brinson, 
9 Ib., 201; Cameron v. Rich, 4 Strobh., 168; 8. Ex. Co. 7. Newby, 36 
Ga., 635; Steele 7. Townsend, 37 Ala., 247;5. & N. A. Ry. Co. v. Henlem, 
52 Ala., 606; Grey v. Mobile Trade Co., 55 Ala., 387; M. & O. R. R. Co. 
v. Jarboe, 41 Ala., 644; Ad. Ex. Co. v. Stettaners, 61 I1L., 184; Drew 
v. Red Line Transit Co., 3 Mo. App., 495. 

In those states, where the contrary doctrine is held, the merest sein- 
tilla of evidence tending to show neglect is seized upon to throw the 
burden of proof upon the carrier. Specific acts of negligence can 
scarcely ever be shown by the owner of the goods; it must, therefore, 
be presumed from injuries which ordinarily result only from negli- 
gence. Bliss on Code Pl., see. 211. A fire would not ordinarily destroy 
goods upon a train as this did without some negligence on the part of 
the carrier. The presumptions all being against the appellant, upon 
the question of negligence, and the proof of care, if it existed, lying 
wholly in his power, we think, in the absence of evidence on its part 
to show proper care and diligence, it must be held that the goods were 
not delivered, but consumed through the negligence of the appellant, 
and the judgment must accordingly be reversed and the cause 

remanded, and it is so ordered. 
' REVERSED AND REMANDED. 


[Opinion delivered January 8, 1886. ] 





INTERNATIONAL AND GREAT NORTHERN R’y Co. 
v. 
SMITH COUNTY ET AL. 
(Case No. 1701) 


1. RAILROADS — EXEMPTIONS.— Arguments and conclusions of the court in I. & G. N. 
Ry. Co. v. Anderson county, 59 Tex., adopted. , 
2, SAME — ACT OF 1875.— The “ property” or “franchise” of a railroad, exempted from 
taxation by a legislative act, was sold under a mortgage. //e/d: 
(1) That the right of exemption from taxation probably did not pass by the sale 
as a thing sold and fer force of the sale 
(2) The act of March 10, 1875, was a declaration having the force of a law, as 
well as a contract, by which the right to the exemption was secured to persons who 
might succeed in any manner to the corporate rights and ownership of the property 
exempted from taxation by the act. 
3) The exemption passed by force of the law, while title to the thing exempted 
was subject to the rules regulating the transfer of property. 
(4) The word “successors”’ was evidently used to designate such persons as 
might, in a lawful manner, acquire the proprietorship of the corporate rights and 
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property through which they were to be exercised, while “assigns was probably 
used to designate parties who might acquire the land certificates before location, or 


the lands afterwards. 


ERROR from Smith. Tried below before the Hon. J. C. Robertson. 

This suit was filed by plaintiffS in error in the District Court of 
Smith county, June 10, 1880, to enjoin the county of Smith and her 
officers from collecting state and county taxes claimed to be due on 
that part of plaintiff in error’s railroad constructed from Troupe to 
the east boundary of Smith county, 11] miles, by the International 
Railroad company, under its charter granted August 5, 1870. The 
International Railroad company was authorized to build a road 
across the state of Texas, as designated in its charter and amendments, 
and to maintain and operate the same, and was by the charter 
exempt from all taxes for five years, from August 5, 1S70, to August 
5, 1875. Also, the state agreed to execute and deliver to the com 
pany the state’s bonds, $10,000 per mile of road constructed under the 
act. The company constructed its road under the charter about 200 
miles, and the state failed to deliver the bonds. In 1873 the Houston 
and Great Northern Railroad company, chartered October 22, 1866, 
and the International Railroad Company, by a vote of the stockhold 
ers of the two companies, with all the property, rights, franchises and 
exemptions were consolidated, and the consolidation was approved by 
act of the state, March 10, 1875, known asthe ** Compromise Act.”” By 
act of March 10, 1875, the state recognized the validity of the act of 
August 5, 1870, granting $10,000 to the mile, and the exemption from 
taxation for five years of the property of the International Railroad 
company, its successors and assigns, and its railroads then constructed 
and thereafter to be constructed under the International charter. 
No subsidy or aid by bonds-were given by Smith county to the Inter- 
national Railroad company, but $200,000 of bonds were donated by 
Smith county to the Houston and Great Northern Railroad company 
in 1872, after the construction of that road through Smith county. 
The International and Great Northern Railroad company, listed, 
assessed and paid tax in Smith county, both state and county, on all 
its taxable property in Smith county, each year from 1875, except the 
tax on the 11{ miles of railroad and appurtenances of the Interna- 
tional Railroad, but never listed, assessed or paid tax thereon, and 
the state never ordered or directed any state or county tax 
assessed or collected thereon, and the taxes, state and county, from 
January 1, 1875, were claimed by appellant, and constituted the 
matter in controversy. On the Ist day of July and the 10th day of 
November, 1879, the Commissioners’ Court of Smith county ordered 
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and directed the assessor of Smith county to assess all property 
claimed to be exempt by the Compromise Act from taxation by the 
International and Great Northern Railroad company, for the years 
1875 to 1879 inclusive, and, by agreement, the years 1880 and 1881 
were included afterwards, amounting to —— dollars; and, appell- 
ant refusing to pay the tax demanded by the collector of Smith 
county, the collector was proceeding to collect by levy, advertisement 
and sale, when this suit was filed and its injunction granted. Appel- 
lant claimed that the exemption existed on the 11] miles and appur- 
tenances of the International Railroad built under the charter. The 
defendant claimed that the property was subject to the tax for the 
county and state, and substantially alleged: 

1. That the act exempting appellant and all its property acquired 
by and through consolidation from the International Railroad com- 
pany was unconstitutional and void. 


2. That, if not void, the county of Smith having granted a subsidy 





of $200,000 to the Houston and Great Northern Railroad company, 
the county of Smith was excepted by the law creating the exemption. 

3. That the mortgage of the road prior to the exemption, and the 
subsequent sale of the International Road and the International and 
Great Northern Railroad, with which the International Railroad was 
consolidated in 1879, worked a release of the exemption, inasmuch 
as the exemption was a personal privilege to the International Rail- 
road company, and not to it or assigns. 

The case was submitted to the court without a jury March Ist, 
1882, taken under advisement, and judgment rendered April 6, 1882, 
dissolving the injunction and allowing cost. 


W. S. Herndon, for plaintiff in error, on constitutionality, cited: 
Spec. Acts 12 Leg., 1870, pp. 107, 108, sees. 9, 10, 11, 12; Spee. Acts 
14 Leg., 1875, p. 69, art. 12, see. 19, Const. 1869; P. D. vol. 2, p. 1127; 

3, 174, 175, 280, 283, and 
note 515, 514, 515; Cooley on Tax., see. 53, and cases cited; Maro- 
wetz on Priv. Corp., see. 430; Field on Corp., see. 517; L. & G. N. R. R. 
v. Anderson county, Tex. Law Rev., vol. 1, p. 210: Tomlinson 2. 
Branch, 15 Wall., 460; MeGee v. Mathis, 4 Wall., 143, 156; Spee. Law, 
14 Legislature, pp. 70, 71, see. 1; Cooley Const. Lim.. sees. 220, 283, 
and notes 280, 281; Phil. & Balt. R. R. Co. 2. Maryland, 10 How. 
376; Central R. R. v. Georgia, 2 Otto, 665; 16 Wall., 244; Murphey 2. 
Regor, 3 Tex. Law Rep., 216; 15 Fla., 637; 21 Minn., 315, 334; 
Dodge v. Wolsey, 18 How., 360; Davis v. Gray, 16 Wall., and cases 


Cooley Const. Lim.. sees. 127, 171, 172, 17 
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cited; I. & G. N. R. R. Co. v. Anderson county et al., Tex. Law Rep., 
vol. 1, p. 210, April 17, 1883. 

On the question of whether or not the exemption passed to the 
vendee he cited: R.58., art. 4260; Murphey v. Pryor, 16 Wall., 244, 
Marowetz on Priv. Corp., sec. 552; Chesepeake R. R. v. Virginia, 4 Otto, 
718; Field on Priv. Corp., sees. 428, 429, 434, 435, 436 and notes, see. 57, 
59; Blackstone’s Com., vol. 2 (Wendell’s Ed.), sees. 430, 431, 432: 4 
Wall., 145, 156; 99 U. S., 349; 93 U. S., 217; 103 U. S., 1, 417; 
Spec. Laws, 1870, pp. 107, 108; 14 Legislature, 1875, pp. 69, 70, 71, 
with evidence in acts; Cooley on Const. Lim., sees. 220, 283, and notes; 
Tomlinson v. Branch, 15 Wall., 460; MeGee vs. Mathis, 4 Wall., 
143, 156. 

On impairing the obligation of contracts, he cited: Const. U.S 
art. 10, sec. 1; Paschal’s Ann. Dig. Const., notes 155-159; Parsons on 


** 





Cont., vol. 2, p. 711, and notes; Cooley Const. Lim., sees. 15, 33, 126, 
273, 274, 275, 279, 281-4; Sturgis v. Crowninshield, 4 Wheaton, 122; 


Dodge v. Wooisey, 18 How., 331. 

























Horace Chilton, for defendants in error, cited: Wilson v. Gaines, 
103 U. 8., 417; R. R. v. Commissioners, 103 U. S.. 1; R. R. v. Ham- 
blen, 1027 U. 8., 273; R. R. v. Grimes, 97 U. 8., 698; Morgan 2. 
Louisiana, 93 U. 8., 225; West Wis. R. R, v. Supervisors, 98 U. 8 
595; Tucker v. Ferguson, 22 Wall., 575; Hoge vw. R. R., 99 U. 
S., 348. 





STAYTON, ASSOCIATE JUSTICE.—There is no question involved in 
this case not involved and considered in the case of I. & G. N. R’y 
Co. v. Anderson County, reported in 59 Tex., 654; and we deem it 
unnecessary to restate the grounds on which we hold the ruling of 
the court below to be erroneous. 

There is one question presented in brief of counsel, however, which 
we deem it proper to state our conclusions upon. The exemption 
from taxation claimed in this suit, for the year 1875, is given by the 
act of Aug. 5, 1870, and for all succeeding years it is given by the act 
of the legislature passed March 10, 1875; since which time a sale 
of the railway with its property and franchises was made, under for- 
closure of mortgages. 

At the sale, the property and rights sold were- purchased by other 
persons, who afterwards reconveyed to the plaintiff in error, to which, 
as a corporation, exemption from taxation was given by the act 
last referred to. 

It is insisted that the exemption from taxation did not pass to the 
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’ or ‘*franchise’”’ 
mortgaged, directed by the decree to be sold, or sold, and that the 
sale destroyed the right to the exemption. 

That the right to the exemption from taxation did not pass by the 
sale, as a thing sold and per force of the sale, might be admitted under 
the authority of the cases cited by counsel for the defendant in error. 

That question, however, we deem of no importance in view of the 


purchasers under the foreclosure sale of ‘‘ property’ 


legislation which gave the exemption. 

The act declares that ‘*‘the said railroad company and its suecessors, 
and its and their capital stock, rights, franchises, railroads constructed 
and to be constructed pursuant to the said act of August 5, A. D. 
1870, and this act, rolling stock and all other property which now is 
or hereafter may be owned or possessed by said company, or its suc- 
cessors, in virtue of the said act of August 5, 1870, is hereby 
exempted and released from all state, county, town, city, municipal 
and other taxes for a period of twenty-five years from the 5th day 
of August, A. D. 1875, except,’’ &c. It further declares, ** and this 
act shall also be held to constitute an irrepealable contract between 
the state and the said company, its successors and assigns.”’ 

This legislation is susceptible of but one reasonable construction, 
which is, that it was thereby intended the exemption should attach 
to the things exempted from taxation in the hands of whomsoever 
may succeed to the property and corporate rights of the corporation 
to which the exemption was given, and so, by force of the statute. 

It was, in effect, a declaration having the force of a law as well as 
a contract, by which the right to the exemption was secured to such 
corporation or person as might succeed, in any manner, to the corpor- 
ate rights and ownership of the things exempted from taxation in 
the hands of the corporation to which the exemption was given by 
the act. 

The exemption passes by force of the law, while title to the things 
exempted is subject to the rules which regulate the transfer of prop- 
erty. 

The word ‘* successors’? is evidently used to designate such corpor- 
ations or persons as may, in any lawful manner, acquire the proprie- 
torship of the corporate rights and property through which they are 
to be exercised, which had the corporation to which the exemption 
was given, while the word ‘‘assigns,’’ from the connections in which 


it is used, was probably used to designate such persons or corpora- 


tions as might acquire the land certificates before location, or the lands 
afterwards. 
The judgment of the court below will be reversed and judgment 
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here rendered, perpetuating the injunction restraining the defendants 
in error from collecting, or attempting to collect, the taxes claimed in 
this suit for Smith county. 

REVERSED AND RENDERED. 


[Opinion delivered December 18, 1885. ] 


HEIRS OF REDDIN Vv. HARRIET SMITH ET AL. 
(Case No. 1756) 


1. PRACTICE— EvIDENCE— RESCISSION — INTEREST.— A parol sale of the lands in con- 


troversy was made in 1859; the vendee paid a yoke of oxen on the purchase, made 





valuable improvements, and in 1863 paid $100 on the purchas: He died, and his 
widow married again in 1868. The wife and her second isband leased the 
premises to the father of defendants in December, 1868; tl ind was sold under 
execution against the original vendor, and the purchaser sold to t esse the wife 
and children of the original vendee brought suit against the heirs of the lesse« Held : 

(1) The second husband of the vendee’s wif , though separated from her, was, as 


they had not been divorced, a proper party plaintiff 


(2) As the lessee was dead and the suit was against his heirs, plaintiffs could not 
testify to conversations and transactions with him, but if such testimony did not 
injure defendants, it was no ground for reversal. 

(3) The rights of the wife could not be affected by declarations of her second 
husband, unless they were made in her presence: (8 Tex., 178.) 


(4) The acts and declarations of the original vendor could not affect the rights of 
his vendee. He had waived time as an essential feature of the original contract, 
and could not rescind that contract without first giving his vendee, or his heirs, distinct 
notice of his purpose to require the purchase money within some reasonable period. 

(5) A bill of exceptions to the exclusion of testimony must show what the testi- 
mony would have been, or what was proposed to be proved by the witness 

(6) In the absence of proof of the interest to be paid by the vendee on the 
balance of the purchase money, the jury was properly instructed to calculate interest 


at 5 per cent. 
APPEAL from Navarro. Tried below before the Hon. L. D. Bradley. 
The opinion states the case. 


Read & Read, for appellants, as to conversations with deceased 
parties, cited: R.S. art. 2248, 329; 2 Tex., 378; 4 Tex., 286. 

On rescission by the vendor they cited: Tom. v. Woolhofer, 61 
Tex., 278; Hale v. Baker & Rice, 60 Tex., 218; Burgess 2. Millican, 50 
Tex., 397; Rogers v. Blum, 56 Tex.,6; Thompson v. Westbrook, 56 
Tex., 266; Roosevelt v. Davis, 49 Tex., 464; MeCarty ». Moorer, 50 
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Tex., 290; Webster v. Mann, 52 Tex., 416; Ufford v. Wells, 52 Tex.. 612: 
Baker v. Compton, Id., 252; Jackson v. Palmer, Id., 427; Peters v. 
Clements, Id., 142; Estes v. Browning, 11 Tex., 247; Secrest v. Jones, 
91 Tex., 121; Searborough v. Arrant, 25 Tex., 130: Greenl. on Ev., 
vol. 1, sees: 108, 109 and notes. 


No brief for appellant reached the reporter’s hands. 


ROBERTSON, ASSOCIATE JUSTICE.—In 1859 W. M. Love made a 
parol sale of the land in controversy to Jno. E. Smith, the first hus- 
band of Harriet Smith, and father of the other appellees. Smith 
paid upon the purchase a yoke of oxen, entered upon the land and 
made valuable improvements, and in 1863, paid upon the land the 
additional sum of one hundred dollars. Smith entered the Confed- 
erate service in 1862, and, before leaving, removed his family to 
Cherokee county. He died in the army, and after his death, his 
brother, D. B. Smith, as agent for his widow and children, kept the 
place rented until 1567, when the appellees returned to it. In 1868 
D. B. Smith married his brother’s widow, and they continued to 
occupy the land until December, 1868, when D. B. Smith let the 
premises for the succeeding year to D. H. Redden. In December, 
1868, the land was sold under execution against W. M. Love, and 
bought by G. H. Love, and in April, 1869, G. H. Love sold to D. H. 
Redden. Since December, 1868, the property has been oceupied by 
Redden, and after his death, by his widow and heirs, the appellants. 
On July 8, 1875, appellees brought this suit for the land, tendering 
the balance of the purchase money due upon their purchase from W. 
M. Love. Afterwards, by amendment, this tender was withdrawn 
upon an averment that the rents and revenues of the land enjoyed by 
appellants and D. H. Redden exceeded the sum due by éhem for 
the land. 

The appellees prevailed in the suit, and the appellants complain of 
several matters as error, which will be noticed in the order in which 
they are presented in the brief of appellants’ counsel. 

1. D. B. Smith, as the husband of Harriet E. Smith, though separated 
from her, was, as they had not been divorced, a proper party plaintiff 
in the suit, and as D. H. Redden was dead, and the suit was against his 
widow and heirs, Smith ought not to have been permitted to testify to 
conversations or transactions with Redden. He testified that in Decem- 
ber, 1868, he let the premises to Redden for the year 1869, and stated 
the terms of the contract. The terms of the contract bore upon no 
issue submitted to the jury, and the fact that Redden took possession 
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of the land originally as the tenant of the Smith’s was testified to by 
Mrs. Reddin, and was not disputed by appellants. The appell- 
ants, therefore, were not injured by the improperly admitted testi- 
mony of D. B. Smith. 

2. It was determined by this court on the former appeal of this case 
that the declarations of D. B. Smith could not affect the rights of 
Mrs. Smith, unless they were made in her presence. Citing 8 Tex., 









178. The bill of exceptions reserved to the exclusion of the testi- 












mony as to Smith’s declaration, shows that the declarations sought to 
be proved were made at Mrs. Smith’s house, and that she was at 
home; but it is not made to appear that she heard, or was in a situa- 
tion to hear them. Without this they were not admissible. 

3. It was also held on the former appeal of this case that the acts 
and declarations of Love could not affect the title of his vendee. The 
rejected testimony tended to show that Love had rescinded the sale 
to Jno. E. Smith. If he had the right to rescind, the testimony was 
material. Did he have this right? More than a reasonable time 
had elapsed for the payment of the purchase money, and its prompt 
payment had been waived. Tom. v. Woolhofer, 61 Tex., 278. If he 
had sued for the land, the appellees would have had the right to 
pay the balance of the purchase money, and defeat his action. 
Id. He brought no suit and gave no notice of his purpose to reseind. 
He recognized appellees’ right to the land upon payment of the pur- 
chase money, and he had no right to a rescision of the trade without 





















giving them distinct notice of his purpose to require the purchase 
money to be paid within some reasonable period. After waiving time, 
as an essential feature in the original contract, he could not deprive 
appellees of the benefit of the contract without giving them an oppor- 
tunity to make the payments, the time for which he had indefinitely 
postponed by his own acts. No declaration of Love made or com- 
municated to Redden could deprive appellees of their right to the 
land, and the evidence of these declarations, if admitted, could, there- 
fore, have had no proper effect upon the result of the suit. 

4. The witnesses, Thomas Petty and Rebert Williamson, were 
asked by appel'‘ants what improvements D.°H. Redden had put upon 
the land; an objection was sustained to the questions, and appellants 
excepted, but the bill of exceptions does not show what the witnesses 
would have answered, or what the appellants proposed to prove. If 
the testimony the questions were calculated to elicit was material, we 
cannot hold that the improper refusal of the court to allow the ques- 
tions to be answered is reversible error. The witnesses may have 


answered that they did not know. When testimony is excluded and 
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the point is saved, the bill must show what the testimony would have 
been, or what was proposed to be proved by the witness. 

5. The appellant, in offering to prove the value of timber sold and 
used off the land in controversy, did not state the value; the value is 
not stated in the bill of exceptions, and we are asked to reverse the 
judgment on the ground that testimony was excluded which ought to 
have been admitted, and which, when admitted, for aught that 
appears, may have been wholly insufficient for the purpose for which it 
was offered. If the value of the timber used, and of the rents of the 
unimproved property, while it remained in the possession of the 
appellees, aggregated a sum sufficient to compensate appellees for all the 
improvements made by them and Jno. E. Smith, whether their equity 
to a specific performance would not be thus neutralized, would be a 
questipn, but that question is not raised by the bill of exceptions in 
the record. 

6. The court below, in the charge, properly assumed that no such 
case was proved as would entitle W. M. Love to rescind without the 
consent of appellees. As already stated, appellees were entitled to 
notice of the purpose to rescind, and an opportunity to pay the bal- 
ance of the purchase money, neither of which was given. Without 
such notice and opportunity Love's sale of the land to Smith could, 
as stated in the charge, be rescinded only by the consent of both 
parties to the trade. 

7. There was no proof of the interest to be paid by Smith upon the 
balance of the purchase money due by him. The statement of D. B. 
Smith, that he supposed the rate was ten per cent., as that was usual 
in land trades, was not the proof of an agreement between Love and 
Jno. E. Smith. The court, therefore, properly directed the jury to 
estimate the amount due as purchase money by appellees, by calcu- 
lating interest at the rate of eight per cent. per annum from the date of 
the contract of purchase. 


We find no error in the judgment, and it is therefore affirmed. 


AFFIRMED. 


[Opinion delivered December 15, 1885. ] 


A. W. MEREDITH VY. D. P. COKER. 
(Case No. 1498) 


1, EvipeNcE—TAX DEED—VARIANCE.—Plaintiff in trespass to try title relied upon a tax 
deed, and sought to prove that the jurisdictional prerequisites had been complied 
with in the sale by producing the tax roll. The land in controversy was the Jos. 
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Shelton survey, and it was admitted that the roll had been changed since the insti- 
tution of the suit from Joshua to James Shelton. Hed: 

(1) That the survey listed was not that conveyed to plaintiff, and the roll and 
deed were properly excluded. 

(2) Independant of constitutional and statutory law, a tax deed does not affeet 
title unless the authority of the maker of the deed is shown by proof of the per- 
formance of all precedent requisites. (Bur.on Tax., 832; Cool. on Tax., 353, ete.) 

(83) The deed alone did not make a prima facie case for plaintiff. (Authorities 
reviewed.) 


APPEAL from Henderson. Tried below before the Hon. John C, 
Robertson. 
The opinion states the case. 


M. E. Richardson and Manier, Adams & Watkins, for appellant; 
cited: Martindale on Law of Convey, sec. 95, and authorities there cited, 
Wait’s Act. and Def., vol. 2, p. 503; Con. of Tex., art. VIII, see. 
13; RK. 8., art. 4756; Rule 58, regulating proceedings in district 
court; Woffard v. MeKinna, 23 Tex., 44; Blackwell on Tax Tit., 
434-458; Gynne v. Neeswanger, 18 Ohio, 400; Bettison v. Budd, 17 
Ark., 556; Blackwell on Tax Tit., 4th ed.; Story on PI., 88-90. 


Faulk & Faulk, for appellee, cited: 20 Tex., 675; Wash. on Real 
Est., 3d ed., 344-368; 13 Tex., 308; 15 Tex., 491; 8 Tex., 12; Gen. 
Laws of Tex., acts of 1876, 265, see. 18; Blackwell on Tax Tit., 3d 
ed., 83, 106-109, 365; Blackwell on Tax Tit., 4th ed., 359-342, 401- 
402; 17 Ark:, 556. 


ROBERTSON, ASSOCIATE JUSTICE.—The appellant brought trespass 
to try title in the court below, and relied upon a tax title. He songht 
to prove that the jurisdictional prerequisites had been complied with 
in the sale, and for this purpose offered the tax roll. The land in 
controversy was the Jos. Shelton survey, and the roll, when offered 
properly, contained this name, but it was proven by counsel for both 
parties, and by the collector, and substantially admitted as a faet, 
that the roll had been changed since the institution of the suit from 
Josha, or Joshua, to Jos. Shelton. The survey listed was, therefore, 
not that conveyed to appellant, and the roll and deed were excluded, 
and a verdict directed and rendered for appellee, 

There was no error in this action, unless the deed itself, which was 
regular on its face dispensed with all preliminary proof, and made at 
least a prima facie case for appellant. 

Independent of constitutional or statutory law, a tax deed does not 
affect title, unless the authority of the maker of the deed is shown 
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by proof of the performance of all precedent requisites. Burroughs 
on Tax., 332; Blackwell on Tax Tit., 74; Cooley on Tax., 353; Davis 
vw. Farnes, 26 Tex., 296; Yenda vo. Wheeler, 9 Tex., 408; Hadley v. 
Tankersly, 8 Tex., 12; Robson v. Osborn, 13 Tex., 298. 

See. 13, art. 8, of the Const. of 1876, requires the legislature to 
prescribe laws for the sale of property for taxes, and provides that 
the deed to the purchaser for property thus sold, shall rest title de- 
feasible only for actual fraud. 

No state may deprive any person of his property without due pro- 
cess of the law. Sec. 1 of 14th amendment of U. 8. Const. The 
legislature, or the people in convention, may provide the effect of a 
tax deed as evidence. Blackwell on Tax Tit., 83, and note 1. But 
the power to confiscate property by the sanctification of a tax deed 
does not exist. Cooley on Tax., 355; Burroughs on Tax., see. 120; 
Blackwell on Tax Tit., 83; Cooley’s Const. Lim., 459, and note 2. 

The constitution, in the section referred to, only states the effect of 
the deed when the law has been complied with; it dispenses with no 
proof. 

The law in foree when the deed in this case was made, and now in 
force, declared that ‘tthe deed shall vest a good and perfect title.” 
Manifestly this provision dispenses with none of the proof required. 
Tankersly v. Hadley, supra. 

These views were discussed and announced by Judge Watts in a 
well-considered opinion, reported to this court at Austin, in April, 
1884, and not adopted on account of other points embraced in it. We 
have not deemed it necessary to do more than state the points in that 
opinion, and cite the authorities referred to and discussed, as the 
records in this court show that the district courts have uniformly 
ruled in accordance with the views here announced, and we think 
they are the views generally accepted and acted upon by the profes- 
sion, and hence it is not necessary to elaborate them. 

As the plaintiff offered no other proof of title than the deed, 
properly rejected, the judgment of the court below, which was 
against him, will be affirmed. 

AFFIRMED. 

[Opinion delivered December 15, 4885. ] 


Associate Justice Stayton did not sit in this case. 
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INTERNATIONAL AND GREAT NORTHERN RAILWAY Co. 
AND MISSOURI PACIFIC RAILWAY Co 
Vv. 
JOHN J. GRAY AND WIFE. 


(Case No. 1857.) 


1. RAILROADS — NEGLIGENCE — SPEED—SIGNALS—CONTRIBUTORY NEGLIGENCE—Plain- 
tiffs were on a hand-car, by permission of the railway company, and the car 
was making a trip by order of the company. The train which caused the injury 
was behind time; had just passed a road crossing without sounding the whistle, and 
was approaching, at the rate of twenty miles an hour, a bridge, where the rules 
required it to moderate its speed to four miles an hour; it ran into a deep cut, where 
the track made a sharp curve, and collided with the hand-car, at a point where it 
had never before run at a rate of over eight milesan hour. e/a 

(1) That the hand-car was rightfully on the track, plaintiffs were lawfully on board 
of it,and the employes on the train were chargeable with notice that it was likely 
to be there. 

(2) The failure to give the signals at the crossing, and the excessive rate of speed 
at the time and place of the accident were acts of negligence on the part of the 
road. 

(3) In the absence of evidence showing that it was the imperative duty of per- 
sons in charge of a hand-car of this character, under these circumstances, to send 
out flagmen,it was for the jury to judge of the meaning and effect of the general 
regulation requiring hand-cars to send out flagmen, taken in connection with the 
manner in which it was enforced, as shown by the testimony of witnesses competent 
to speak upon the subject. 

(4) A regulation requiring hand-cars to send out flagmen, wl 
dangerous position, would not make a failure to send out the flagmen negligence, if 
the danger was caused by the failure of the approaching train to slacken its speed 
and give the signals 

(5) Whilst the statutory signals to be given at road crossings are intended as a 
warning to those crossing the track, and the failure to give them, as to such persons, 
is negligence Jer se, the failure may be considered in proving negligence on the part 
of the company as to other parties lawfully on the railway. (W. & A. R’y Co 
Juns, 8 Am. and Eng. R’y Cases, 267.) 

(6) Though a railway company has a right to run its trains at any speed it may 
choose, when not prohibited so to do, yet if the rules of the company require trains 
to be run slowly on certain parts of the track and those rules have usually been 
complied with, the public have a right to conclude that they will be observed on any 
given occasion, and to act accordingly. 

(7) The employes operating a train are chargeable with notice that reliance will 
be placed upon their obeying the statute laws and rules of the company, and the 
latter is liable for any failure to do so, from which injury to person or property results. 

(8) It is not negligence not to anticipate that another will violate the law ina 
given particular, and in not providing against such violation 2 Thom. on Neg., 
1472, sec. 18.) 

(9) The facts were sufficient to sustain a verdict for plaintiffs 


APPEAL from Cherokee. Tried below before the Hon. James I. 
Perkins. 





1885. ] I. & G. N. AND Mo. Pac. R’y Co’s v. Gray. 


Opinion of the court. 


This action was brought in the District Court of Cherokee county 
by John J. Gray and his wife, Mary A. Gray, for themselves, against 
the International and Great Northern Railroad company and the 
Missouri Pacific Railway company, to recover actual damages for 
an injury inflicted upon Mrs. Mary A. Gray, one of the plaintiffs, and 
for compensation for the death of a child of the plaintiffs, and the 
loss of service of another child, caused by the negligence of the 
servants of appellants. 

The defendants below plead in defence in substance, viz: 

1. A general denial and plea of not guilty. 

2. That plaintiffs proximately contributed by their own negligence 
to the injury complained of. 

3. That after the servants discovered plaintiffs’ danger they did 
everything possible to avoid it. 

The case was tried on the 24th of December, 1884, and resulted in 
a verdict and judgment for plaintiffs for $2000. 


Jno. Young Gooch, for appellants, cited: H. & T. C. R’y Co. ». 
Richards, 59 Tex., 373; Williams v. T. & P. R’y Co., 60 Tex., 205; 
Pierce on Rail., 338. 


Templeton & Obllier, for appellees, cited: 2 Thompson on Neg., p. 
1232, sec. 5, & pp. 1172-3, sees. 18, 19, and authorities cited; Prince 
v. I. & G. N. R’y Co., Austin Term, 1885; Tex. Ct. Rep. for May, 
1885; T. & P. R’y Co. v. Graves, same; T. & P. R’y Co. v. Murphy, 
46 Tex., 357; G., H. & 8. A. R’y Co. v. Smith, 59 Tex., 406; Thomp- 
son on Neg., vol. 2, pp. 1105, 1108; City of Galveston v. Posnainsky, 
62 Tex., 134; T. & P. R’y v. Chapman, 57 Tex., 75; H. & T. C. R’y Co. 
v. Wilson, 60 Tex., 142. 


WILLIE, CHIEF JUSTICE.—This case comes before us upon one as- 
signment of error only of which we can take notice, viz: ‘*The ver- 
“diet of the jury is manifestly contrary to the law and evidence, 
“for the uncontradicted evidence shows that the plaintiffs, by their 
“negligence, contributed proximately to the injury complained of.’’ 

It seems to be conceded that there was negligence in operating the 
train that collided with the hand-car, and the case is rested by the 
appellants upon the contributory negligence of the parties injured by 
the collision. The question as to negligence in the operation of the 
train by the company’s employes, and that as to the contributory 
negligence of the plaintiffs, may be considered together, as they must 
both depend for solution upon the relative duties due from the parties 
to each other. 

Vor. LXV—3 
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The plaintiffs were lawfully upon the hand-car at the time of the 
collision. Whether they were entitled to be considered passengers, 
with all the rights which that position implies, it is not necessary for 
us to consider; they were on the car by permission of the company, 
as is fully shown by the evidence. The car itself was in the regular 
performance of its duty, and was required to make this very trip by 
the order of the company. It was, therefore, rightfully on the track 
at the place and time of the collision, and the plaintiffs were lawfully 
on board of it. The fact that the train was behind time did not re- 
quire that the hand-car should keep off the track, but it was obliged 
to be there in the performance of its duty to the company, no matter 
whether an expected train of the company was behind time or not. 

The train was behind time, as had generally been its habit. It had 
passed a road crossing, before reaching which it was required by law 
to sound a whistle, which requirement seems to have been complied 
with by all trains upon all former occasions; it was nearing a bridge 
and trestle work, and the rules of the company required it to mode- 
rate its speed to four miles an hour, and it had passed a sign-board, 
giving it directions to that effect; it had never gone at a speed of 
more than six or eight miles an hour at the place where the accident 
happened, yet on this occasion it was running at the rate of twenty 
miles an hour. . Without giving any signal or checking its speed, it 
crossed the road, ran into a deep cut, where the track made a sharp 
curve, and there collided with the car, which was but a short distance 
from the crossing, and produced the injuries of which the plaintiffs 
complain. 

The acts of negligence on the part of the train were, the failure to 
give the statutory signals at the crossing, and its excessive rate of 
speed at the time and place of the accident. 

The only act of negligence, if any, that can be alleged against the 
persons in charge of the hand-car, was the omission to send out flag- 
men whilst in the cut, so as to warn the train of its presence. 

The evidence does not show that it was the imperative duty of the 
persons in charge of a hand-car such as the one upon which the plain- 
tiffs were riding, to send out flagmen before and behind in situations 
like the one in which this car was placed when the collision occurred. 
The regulations of the company required that hand-cars and track- 
vars should be protected by flagmen when by reason of fog, sharp 
curves, or the like, risk was involved; and added that this was par- 
ticularly necessary in case of loaded track-cars. It was, however, 
proved that in practice flagmen were sent out only in cases when a 
loaded track or hand-car was being propelled upon the railroad. The 
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reason given for this was that track-cars, or loaded hand-cars, could 
not be easily taken off the track, and this made it necessary to send 
out flagmen. It was, therefore, questionable whether the regulation 
applied to an unloaded car, and as the court could not say as matter 
of law that it did, the jury were to judge of the meaning and effect 
of the regulation, taken in connection with the manner in which it 
was enforced, as shown by the testimony of witnesses competent to 
speak upon the subject. The regulation, too, upon its face did not 
seem to require that in sharp curves flagmen should be out before and 
behind at all times, but only when the presence of the car in the 
curve placed it in a dangerous position. . The hand-car would have 
been in no danger from the front if the train, instead of being behind 
time, had already passed, and it would not have been negligence not 
to have sent out a flagman to the front. It would have been in no 
danger, from the evidence, from the overdue train, had the signals 
been given at the road crossing and the speed of the train slackened 
as required by the company’s regulations. Hence, without a neglect 
of duty by the trainmen, the position of the car in the cut was not 
one involving risk. Upon the performance of their duty by the 
employes on the train, the car hands relied; and the question is: 
Were the facts sufficient to authorize the jury to find that the plain- 
tiffs were not, under the circumstances, guilty of such negligence as 
contributed proximately to the injury of which they complained ? 
Whilst the statutory signals to be given at road crossings are 


intended as warnings to persons upon the road or near the crossing, 
the failure to give them may be taken into consideration, together 
with other facts, to show want of reasonable care on the part of the 
company as to other parties lawfully upon the railway. W. & A. R’y 
Co. v. Juns, 8 Am. & Eng. R’y Cases, 267. 


In the one case the omission of the signals is negligence per se, and 
may be so declared by the court; in the other it may or may not be 
negligence under the circumstances, and the jury must pass upon the 
question. 

In the case above cited the law required that the whistle should be 
blown, and the speed of the train checked, upon approaching a 
public crossing. It was held that whilst these provisions were 
intended to protect life and property at such crossings, yet when an 
accident occurred just beyond a crossing, the fact that these require- 
ments were disregarded might be considered by the jury in determin- 
ing the question of negligence on the part of the railroad company. 

And so as to an excessive rate of speed. Whilst a railroad com- 
pany has the right to run its trains at any speed it may choose, when 
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not prohibited so to do, yet circumstances may impose such restrie- 
tions upon the right, or to authorize a finding that excessive speed at 
a certain time or place will be negligence on the part of the company. 
Thomas v. R’y Co., 8 Tex., 729. Here not only circumstances, but 
positive regulations required the train to go slow at or near the 
point of collision. 

Whilst statutory law imposes certain duties upon these corporations 
for the protection of life and property at points of the greatest danger, 
they owe duties to the general public which require that they exercise 
proper care to avoid injury to any of its individual members. The 
omission to perform these duties may be the highest degree of negli- 
gence, and the facts as to their omission, and as to whether this con- 
stitutes negligence under the particular circumstances, should be left 
to the jury. 

When the company have invariably obeyed the law in reference to 
the signals to be given at a particular crossing, and have, at the same 
time, rules which require its trains to run slowly on that part of its 
track (which rules have usually been complied with), the public may 
have a right to conelude that the law and rules will be observed on 
any given occasion, and to act accordingly in their lawful use of the 
railway track. Not only so, but the employes operating a train, 
being chargeable with notice that reliance will be placed upon their 
obeying the statute law and the rules of the company, the latter 
should be held liable for any failure to do so from which damages have 
resulted to person or property. 

It has been held that when a train has been uniformly run and 
operated in a certain manner, it is evidence of negligence not to run 
it in the same way at any particular time; and that one who had the 
right to act upon the belief that it would be so run and operated, and 
who was injured because it was not, could recover. Shultz v. C. & 
N. W. R’y Co., 44 Wis., 638. The usual manner of operating the 
train, neglected on that particular occasion, was to ring the bell 
before starting, and to run the train at a reasonable rate of speed. 

It is not contributory negligence not to anticipate that another will 
violate the law in a given particular, and in not providing against 
such possible violations of it. 2 Thompson on Neg., p. 1472, see. 18. 

Though the rules of the company may have required that the hand- 
car keep out of the way of trains, and send out flagmen when by 
reasoh of short curves risk was involved, it certainly was not con- 
templated that they should anticipate danger when it could not 
possibly arise except by reason of a violation of rules on the part of 
the trainmen, and, through them, of the company itself. 
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The hand-car was upon the track at a time when, in the proper 
discharge of its duties, it was likely to be there. With the know- 
ledge of this fact the employes of the train were chargeable. 

They had no right to trust to the supposition that, if in the cut, the 
hand-car men, though lulled into security by the omission of signals 
required of the train, would regard the situation as dangerous, and 
send out flagmen for their protection. They at least had no right to 
run the train at such an unusual rate of speed, in violation of the 
rules of the company, when they must have known that on this 
account, if the hand-car was in the cut, a collision might and probably 
would ensue, though the hand-car men should faithfully obey the 
rules prescribed for their government. 

We think the jury were properly allowed by the court to pass upon , 
all the facts as to the conduct of the employes in charge of the train 
and those on the hand-car, the situation and circumstances attending 
the collision, and the facts by which it was brought about ; and finding 
as they did, that the injury was not caused proximately by the negli- 
gence of the plaintiffs, we are not prepared to say that their verdict 
is against the evidence. 

The charge of the court, copied in appellant’s brief, did not instruct 
them that the facts stated in the charge would constitute negligence 
on the part of the plaintiffs, but left the question as to whether they 
would or not, to be determined by the jury. This was proper, and 
we see no error, either as against law or evidence, that the jury or 
court have committed, and the judgment is affirmed. 


AFFIRMED. 


[Opinion delivered December 15, 1885. ] 





W. F. ROBERTSON v. GEo. T. COATES ET AL. 
(Case No. 1805) 


1, PARTIES — PRACTICE — MORTGAGE — FORECLOSURE — REVIVAL—-"NNOCENT PURCHAS- 
ERS — GUARDIAN.— The guardian of a ward mortgaged the land in controversy to 
the sureties on his bond to indemnify them against loss, reserving the right to dis- 
pose of the land for “the best price and upon such terms as he might see proper.” 
Later on he gave the guardian who succeeded him a general power to sell the land. 
The second guardian recovered a judgment against the first guardian and his sure- 
ties, and had a decree foreclosing the mortgage. He then sold the land under his 
power of attorney from the first guardian to the parties under whom defendants 
claimed. The heirs of the ward brought suit to revive the judgment and to cancel 
denfendant’s deeds. The judgment was revived and the heirs of the ward bought 


under it. The mortgage had been recorded, but the original judgment, foreclosing 
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it, had not been at the time of the sale to the parties under whom defendants 
claimed. Held: 

(1) That if the original defendant was dead, his vendees, claiming in subordination 
to the original judgment lien, should have been made defendants in a setve facias 
brought to revive that judgment. (Schmeltz v. Garey, 49 Tex., 49.) 

(2) If he was not dead, the weight of authority is that they were not necessary 
parties. (Freeman on Ex., sec. 87, etc.) ; 

(8) A revival of the judgment cut off only such rights as accrued prior to the ren- 
dition of the original judgment, and did not interfere with rights subsequently 
acquired, since the holders of these rights were not before the court. 

(4) The court could not correctly charge the jury that since the rights of the 
defendants had not been adjudicated in the sczve factas suit, the plaintiffs could not 
maintain an independent action against them. 

(5) The title of defendants did not depend upon the failure to record the original 
judgment, but upon the authority of the second guardian to make the sale when he did. 

(6) The original judgment of foreclosure cancelled the right to sell reserved to 
the mortgagor, and any subsequent sale by him was invalid as against the mortgagees 

(7) After the judgment of foreclosure the second guardian could have sold the 
land, subject to the lien, under his power of attorney from the first guardian, or could 
have had it sold under the decree of foreclosure. 

(8) All of his transactions in reference to the lands occurred under and by virtue 
of his guardianship, and any sales made by him after the death of his ward con- 
veyed no title. 

(9) The general right to sell suljject to the lien, which mortgagors possess, unless 
restrained bythe terms of the mortgage, is not a personal trust, and there is no legal 
obligation resting upon them, without an agreement to that effect, to apply the pro- 
ceeds of sales to the payment of the mortgage debt. 

(10) A legal obligation vested in the second guardian, however, though he sold 
under a power from the first guardian, to apply the purchase money to the benefit of 
his ward. If he failed to do sothe recourse was upon him and not his vendees. 


APPEAL from McLennan. Tried below before the Hon. B. W. 
Rimes. 

Plaintiff and defendants claimed title to the land under Felix W. 
Robertson as a common source. Felix W. Robertson was the guar- 
dian of a minor, and in anticipation of a possible delinquency, which 
had not then occurred, mortgaged the land in controversy to his sure- 
ties to indemnify them against loss. This mortgage was recorded in 
McLennan county on August 25, 1859, being executed August 23, 
1858. By the terms of the mortgage the right was reserved to the 
mortgagor to sell and dispose of the land for ‘*the best price and upon 
such terms as he may see proper.”’ 

In September, 1859, F. W. Robertson gave to D. H. Love, guardian 
of the minor F. F. Robertson, a general power to sell said land. 

In October, 1860, D. H. Love, guardian of the minor, recovered a 
judgment against Felix W. Robertson and his sureties for debt, and 
had a decree foreclosing the mortgage. 
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It did not appear from the evidence that any execution was ever 
issued on the judgment of 1860. 

In 1862-3 D. H. Love, as attorney for Robertson, being then guar- 
dian of the minor, sold the land in controversy to the defendants 
Burleson and to Wheeler and Owens, and received the purchase 
money. Ali the other defendants claimed under these parties, some 
by deeds prior and some subsequent to 1874. 

Both D. H. Love and his ward, F. F. Robertson, died prior to 1873 ; 
the latter casting his estate on his wife Alice and his minor son, Wm. 
F., plaintiff here, who, in 1873, filed a petition in the District Court 
of Washington county to revive the judgment. In this petition they 
set out the deeds to Burleson and Wheeler and Owens, and by the 
former to his vendees, Allen, Fry and others, and asked that the same 
be cancelled and declared void. These parties were all made defend- 
ants. 

Burleson and his vendees, Fry and Allen, and Wheeler and Owens, 
demurred to the petition on the ground that it showed no cause of 
action, and afterward specially excepted that the court had no juris- 
diction, and for misjoinder. The demurrers of these defendants were 
sustained and they were discharged, and plaintiffs excepted and gave 
notice of appeal, which was never prosecuted. Prior to this suit 
Wheeler, by warranty deed to defendant Coates, conveyed to him an 
undivided half of land sold to Wheeler and Owens, which was duly 
recorded in 1872. Coates was not made a party to the suit in Wash- 
ington county, nor were certain vendees of Burleson, to whom he had 
previously sold small tracts. The deeds of «ll defendants to the suit 
in Washington county, and their vendees, before and after the judg- 
ment of 1874, were duly recorded. Those made before the suit to 
revive, were before that suit duly recorded, except that to Wheeler 
and Owens. 

A judgment was rendered in 1874, after discharging said defend- 
ants, against the mortgagee and original defendant and others, 
reviving the judgment. Plaintiff, a minor, became a purchaser under 
a sale made under that judgment in 1876, and thereupon brought 
this suit. 


A. W. Terrell, for appellant, on the application of the purchase 
money, cited : 2 Story Eq., 1127, 1132; Clyde v. Simpson, 4 Ohio, St., 
463; St. Mary’s Chureh v. Stockton, 8 N. J. Eq., 531; Watkins o. 
Edwards, 25 Tex., 447; Willis v. Johnson, 38 Tex., 303. 

As to personal trust, he cited: Pendall v. Rench, 4 M’ Lean, 260; 
Hawley v. James, 5 Paige, 487; Perry on Trusts, 287, 408; S ith »v. 
Sublett, 28 Tex., 169; Lyon v. Jerome, 26 Wend., 494. 
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As to the power being merged and revoked by the judgment, he 
cited: Freeman on Judg., sec. 215, et seq.; Wayman v. Cochrane, 35 
Ill., 152; Speed’s Executors v. Hahn, 15 Am. Dec., and note, p. 81; 
7 Wait’s Act. and Def., 323. 

On notice, ete., he cited: Pas. Dig. Laws, 4710, 4985, 4994, 5006 ; 
Hart’s Dig., 667; Wright v. Lancaster, 48 Tex., 256, 257; 3 Wait’s 
Act. and Def., 452; Farrar v7. Payne, 73 Lll., 88; 2 Jones’ Mort., 936; 
Riley v. McCord, 21 Mo., 287; Evansville Gas Light Co. v. State, 73 
Ind., 222; Hendershott v. Ping, 24 lowa, 136; Helmbold v. Mann, 4 
Whart., Pa., 423; Priest v. Wheelock, 58 Ill., 114. 


Herring & Kelly, Clark & Dyer, and Alexander & Winter, for 
appellees, cited : The People v. Beebe, 1 Barb., 379 ; Gage 7. Brewster, 
31 N. Y., 226; Statute of 1860, P. D., 3963; Statute of 1866, P. D., 
7005; Deutsch v. Allen, 57 Tex., 89; Barron v. Thompson 54 Tex., 
235; Bassett v. Proetzell, 53 Tex., 569; Freeman on Ex., 1,3; Freeman 
on Judg., Sec. 206; Byler v. Johnson, 45 Tex., 518; Sample v. Irwin, 
45 Tex., 574; Chapman v. Lacour, 25 Tex., 94; Buchanan v. Munroe, 
22 Tex., 542; Rorer on Jud. Sales, sees. 176, 199, 382; Freeman on 
Judg., sees. 162, 201; 20 Tex., 579; 13 Tex., 123; Freeman on Judg., 
secs. 249-57, 260 ; Judgment on demurrer is on merits: Freeman on 
Judg., 267. 


WILLIE, CHIEF JUSTICE.—We are asked to reconsider the judg- 
ment rendered on this appeal at the last Austin term of this court, 
upon a report of the commissioners of appeals, to whom the cause 
had been referred. 

The opinion of the commissioners was based upon one ground only, 
which was this: The mortgage from F. W. Robertson to the sureties 
upon his bond as guardian, having reserved to him the right to sell 
the land in controversy, and that mortgage having been recorded in 
McLennan county prior to the time appellees, or those under whom 
they claim, purchased from Robertson, through his attorney, Love. 
and the subsequent judgment foreclosing the mortgage not being of 
record at the time, the parties buying from Love were innocent 
purchasers for value, and their title could not be disturbed at the suit 
of a purchaser at the foreclosure sale. 

This was not the ground upon which the jury found for the appel- 
lees in the court below, as is apparent from the only charge given 
them by the court. That charge is to the effect that if the appellees, 
or those under whom they claim, were not parties to a scire facias sued 
out to revive the judgment foreclosing the mortgage, or were dismissed 
from that suit upon demurrer, the plaintiff below could not recover. 
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The opinion of the commissioners did not determine whether this 
charge was correct or not, but held that the defendants were entitled 
to judgment upon the ground already stated. We think the charge 
was wrong. This court has recognized the doctrine announced by 
the courts of some other states of the Union, that when the defendant 
in the original suit is dead, his vendors, claiming in subordination to 
the lien of the original judgment, must be made defendant to a scire 
facias suit, brought to revive it. Schmeltz v. Garey, 49 Tex., 49. 

It has never held, however, that such subordinate claimants were 
necessary parties when the defendant to the original suit was still 
alive. The great weight of authority seems to be that they are not. 

Freeman on Ex., sec. 87; Righter v. Rittenhouse, 3 Rawle, 277; 
Morton v. Croghlan, 20 Johns., 106; Lusk v. Davidson, 3 Pen. & W., 229. 

The case is different from that of an original suit to foreclose a 
mortgage. There the holder of the equity of redemption must be 
made a party in order to bar his equity. Mills v. Traylor, 30 Tex., 
7; Hall v. Hall, 11 Tex.,547; Webb v. Maxan, Id., 678. This had been 
done in the original judgment of foreclosure sought to be revived, all 
persons interested in the land having been made parties to the suit in 
which it was obtained. At the time that judgment was rendered, the 
persons under whom appellees claim had not become connected 
with the land in any manner whatever. Such rights as they acquired 
accrued subsequently to the judgment of foreclosure, and must be 
adjudicated, as we shall show hereafter, upon the theory that this 
judgment was valid in every respect. The main object of the scire facias 
suit was to revive that judgment and give it all the force and effect it 
possessed at the date of its rendition. A revival of the judgment 
would cut off only such rights as existed prior to the rendition of the 
original judgment. It would not, unless under special allegations for 
that purpose, interfere with rights subsequently acquired. There 
were allegations in the petition for seire facias which would have put 
in issue the rights of the purchasers from Love, had they been before 
the court, and these allegations had been proved. But the petition 
was perfect for the purpose of reviving the judgment against the 
defendants to the original suit ; and the case having proceeded regu- 
larly against them alone, the judgment was revived without prejudice 
to the rights of the purchasers from Love, under whom the appellees 
claim. 

The question as to the validity of the title acquired by them from 
Love was left open, and it was to determine that question that the 
present suit was brought. 

In view of the principles above announced, the court could not cor- 
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rectly charge the jury that, inasmuch as the rights of the appellees 
had not been adjudicated in the scire facias suit, the plaintiffs below 
could not maintain this action. 

The title of the appellees in our opinion does not depend upon the 
failure to record the original judgment of foreclosure in McLennan 
county, as held by the commissioners. 

It does depend upon the authority of Love to make the sales at the 
time he sold the land to the persons under whom the appellees claim. 

The mortgage executed by Robertson reserved to him the privilege 
of selling any or all the tracts of land mentioned in the instrument, 
for the best price, and upon such terms as he might see proper, the 
proceeds to be appropriated to the payment and extinguishment of 
his own and his sureties’ liabilities on his bond as guardian of F. F 
Robertson, and not otherwise. 

This, the appellant contends, was the reservation of a trust in 
Robertson, which was meant by the parties to the instrument to be 
personal, and not to be exercised through an agent. It is further 
contended that any one purchasing under this reserved right to sell, 
was bound to see that the purchase money was applied as provided 
therein. These positions are not noticed in the opinion of the com- 
missioners. They seem reasonable, and might have great weight in 
determining the cause if the appellee’s title depended upon the reser- 
vation alone, and the appellants were in a situation to complain of the 
manner in which the trust had been executed and the purchase money 
applied. Robertson gave a power of attorney to Love, authorizing 
him to sell and to convey the lands; but before any sales were made 
by Love, he brought the suit in which the mortgage was foreclosed. 
We think that the judgment of foreclosure in that suit revoked and 
cancelled the right reserved to Robertson in the mortgage, and that 
any subsequent sales by him would not have been valid as against 
the mortgagees, his sureties upon the bond. But they are not com- 
plaining in this suit, and the only question is: Were the sales under the 
power to Love good, as against the latter, in his capacity as guardian, 
notwithstanding the judgment of foreclosure? This question can be 
solved by ascertaining what power over the land Robertson possessed. 


after the mortgage was executed, independent of the reservation. He 
had the power that every mortgagee possesses, of selling the lands 
subject to the lien created by the instrument. This power he con- 
ferred upon Love by the letter of attorney executed to him. When 
the mortgage was foreclosed, at the suit of Love, and the reservation 
cancelled, he held, united in himself, as guardian of F. F. Robertson, 
all the right to sell which F. W. Robertson’s power of attorney could 
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give him, and also the privilege of having the land sold under the 
decree of foreclosure and in satisfaction of it. Between these two 
methods of converting the land into money he could choose; and by 
either he could convey a good title to a purchaser. 

His right as plaintiff in the foreclosure judgment was all the 
obstacle in the way of Robertson’s making a good title to the land; 
his directions to the proper officers were all that was necessary to bring 
about a sale of the land under that judgment. 

Between these two methods of converting the land into money, he 
chose the former, and under the power of attorney, sold it to the 
parties through whom the appellees claim. All of his transactions, 
however, in reference to the land, occurred under and by virtue of his 
guardianship of the minor, F. F. Robertson ; and all his powers as 
guardian ceased with the death of his ward. Hence. any sales that 
may have been made by him subsequent to that death, conferred no 
title upon the vendee. 

It seems pretty clear from the evidence that all the original pur- 
chasers from Love, except Wheeler and Owens, bought prior to the 
death of F. F. Robertson. The evidence left the date when Wheeler 
and Owens purchased in doubt. It was just that condition of evi- 
dence which should have been submitted to a jury under a proper 
charge, so that taey might determine at what time the purchase 
oecurred. Of this privilege they and the appellant were deprived by 
the manner in which the cause was submitted to the jury by the 
court ; and this was error which will demand a reversal of the judg- 
ment. Had the evidence been clear and positive that Wheeler and 
Owens had bought before the death of Love’s ward, we should affirm 
the judgment, as under our view of the law there could then have 
been no other finding but for the defendants upon any charge that 
might have been given to the jury. But we have no certain and 
positive evidence before us upon which the court below could have 
charged the jury to find in favor of the defendants in the issue as to 
the time of Wheeler and Owens’ purchase, and hence we cannot say 
that as to them, or their claims under them, the verdict is correct 

As the power of attorney to Love and the sales made under it do 
not depend for their validity upon the reservation in the mortgage, 
but can and must be supported upon the independent right of F. W. 
Robertson, as mortgagor, to sell the land subject to the mortgage lien, 
there is no question of personal trust or of application of purchase 
money in the case. It is only upon the provisions of the reservation 
that these questions arise. The general right to sell subject to the 
lien, which mortgagees possess, unless restrained by the terms of the 
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mortgage, is, of course, nota personal trust; and there is no legal 
obligation resting upon him, without an agreement to that effect, to 
apply the proceeds of sales to the payment of the mortgage debt. 

Nevertheless, when the sales were made and the purchase money 
received by Love, as guardian, though under a power from the mort- 
gagor, a legal obligation rested on him to apply the money to the 
benefit of his ward. If he failed to do this the recourse of the ward, 
and of those succeeding to his rights, was upon Love and not upon the 
purchasers from him. These views, as we have stated, would lead to 
an affirmance of the judgment, but for the condition of the evidence 
as to the purchase made by Wheeler and Owens already mentioned. 
As the evidence upon this question was not submitted to the jury for 
their finding as to the date of the purchase, rehearing will be granted, 
and the judgment reversed, and the cause remanded. 

REVERSED AND REMANDED. 
[Opinion delivered December 11, 1885. ] 





J. A. PIERCE V. J. A. WEAVER ET AL. 
(Case No. 1919) 


1. CHARITABLE TRUSTS — TRUSTEES — APPOINTMENT — ALIENATION — CESTUI QUE 
TRUST — EVIDENCE.—D conve ye d to three trustees a tract of ind for the purpose 
of establishing and maintaining a school for the education of white youths of the 
county, the white population of the town to have entire control of the school; but 
no provision was made for appointing trustees ‘1 case of vacan Two of the 
trustees died, and the donor made a second dee i, conveying e property for the 
same purposes, to five trustees, and providing th: manner of filling vacancies. W 
conveyed the same land to the same five trustees for the same purpose. These 
trustees then conv: yed to defendants in trust for the M. E. Church, and a sectarian 
school was maintained upon the lot. The church trustees also claimed, undera 
deed purporting to have been made bythe white population of the town. Plaintiff 
brought suit in behalf of the white population of the town, to have new trustees 
appointed under the first deed from D, and to have the other deeds cancelled. Ae/d- 

(1) If the superior title was in D, and no power to create new trustees was 
reserved by Din his first deed, or conferred on any other person, such trustees 
could only be appointed by the court. (Perry on Trusts, 294.) 

(2) If the title was in W, the trustees appointed by him had full power to admin- 


ter the trust in accordance with the terms of the deed creating it, unless removed 


by some proper court for sufficient cause 

(3) Courts appoint trustees to administer trusts of this character only when a 
power to create them in some other way has not been provided, unless under facts 
exceptional in character. 

(4) Alienation of the trust estate is not always treated fer se as a breach of trust. 
(Hill on Trustees, 673.) 
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(5) If the property was vested in the five trustees by the deeds from D or W for 
the purposes stated, they had no power to alienate the trust estate, and their deed 
should have been cancelled. 

(6) If the property was not in law vested in them, it was so in form, and their 
conveyance was a cloud upon the title, which ought to have been removed by a can- 
cellation of the deed. 

(7) Buildings erected upon the lot, no matter from what source the funds with 
which they were erected came, became part of the lot, the legal title to them vested 
in the trustees, and no one or more of the inhabitants had an interest in the prop- 
erty which he or they could alienate. 

(8) The white inhabitants of the town, as a community, could have the school 
erected on the lot carried on through such instrumentalities as they deemed proper, 
so long as the use was such as was contemplated by the donor. See opinion for 
uses held probably not in conflict with the intent of the grantor. 

(9) Whatever means the inhabitants might elect to carry out the intention of the 
grantor, it was the duty of the trustees to see that the property was not used for a 
purpose never contemplat d by him. 

(10) The inhabitants had no power to turn over the possession of the property 
to any person or association for all time to come, neither had the trustees. 

(11) See statement of case for instruments held to have been improperly admitted 
in evidence. 

(12) Though a deed from the nominal plaintiff, conveying the lot to defendants, 
might be admitted in evidence against him without proof of its execution, it could 
not affect the other inhabitants for whom he sued, and an instrument executed by 


him alone would confer no right on defendants. 


APPEAL from Hopkins. Tried below before the Hon. W. P. 
MeLean. 

This suit was brought by appellant for himself and the other white 
citizens, inhabitants of the city of Sulphur Springs, Texas, against 
James A. Weaver, A. N. Edwards, R. H. Beale, E. A. Kellogg and 
F. Z. T. Jackson, on the 8th of August, 1881, in the District Court of 
Hopkins county, Texas. 

Appellant alleges in his petition, in substance, that on the 2d of 
February, 1867, Dr. O. S. Davis deeded to trustees, for the white 
citizens of Sulphur Springs, four acres of ground in that city, for the 
purpose of establishing and maintaining a permanent, first-class school 
for the education of the white youths of the country, and for the city 
of Sulphur Springs for all time to come, securing to them an eligible 
site upon which to build asuitable school building to be used only for 
school purposes, in which deed no provision was made for the appoint- 
ment or succession of trustees. Appellant alleged that the original 
trustees named in the deed were dead or removed beyond the juris- 
diction of the court, and had abandoned their trust; and that appel- 
lees had, upon some pretended claim, forcibly entered the premises 
and ejected appellants therefrom on the Ist of January, 1877, upon 
which premises appellants claimed they had erected a large and com- 
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modious school building. Appellants alleged that appellees had 
wrongfully converted the same to the use and benefit of the’Sulphur 
Springs District Conference of the M. E. Church, South, using the 
same as a sectarian and denominational school and boarding-house, 
and thereby diverting the same from the use and purpose of the 
original trust. Appellants asked the court to cancel and hold for 
naught the pretended claim of appellees, and to appoint trustees to 
administer the trust; and that the trustees be placed in posession of 
the premises to administer the trust for the use and benefit of the 
white citizens of the city of Sulphur Springs for school purposes only. 

Appellees answered, first, by general demurrer; second, by general 
denial and plea of not guilty; third, by special answer, in which they 
set up absolute title under deed from O. 8S. Davis and others to the 
Sulphur Springs District Conference of the M. E. Church, South, and 
that appellees held the same as trustees for the Sulphur Springs Dis- 
trict Conference of the M. E. Church, South. 

On the call of this cause in the district court on the 9th of April, 
1885, the cause was tried by a jury, and a verdict was returned by the 
jury for the appellees—finding for the appellees as to the possession 
and control of the property described in plaintiffs’ petition, and that 
the title to the property had not been divested out of the beneficiaries 
in the original donation; upon which judgment was rendered for 
appellees, quieting them in their possession, and against appellants 
for costs. 

The appellees offered, on trial, in evidence, two certain instruments 
in writing, purporting to be a relinquishment of all claim of one 
hundred and seventy citizens of Sulphur Springs, to the Sulphur 
Springs District Conference of the M. E. Church, South, by reason of 
their contributing money to the erection of a school building upon 
the premises in controversy, which instruments in writing were not 
acknowledged or proven in any manner. 


Harris & Leach, for appellant. 


A. A. Henderson, E. B. Perkins and Terhune & Yoakum, for appellees, 
cited: Perry on Trusts, sees. 285-287; Willard’s Eq. Juris., 589. 


STAYTON, ASSOCIATE JUSTICE.—One of the leading purposes of 
this suit was to have trustees appointed to supply the vacancies 
caused by the death or removal of the trustees named in the original 
deed made by O. 8. Davis, which, on its face, conveyed the land to 
named trustees, to be by them held forever as a place whereon to 
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establish and maintain a permanent first-class school for the educa- 
tion of the white children of the county. 

That deed named three trustees, but provided no manner by which 
new trustees might be created from time to time as vacancies might 
occur. 

It seems that two of the trustees had died and that the other had 
removed from the county, or otherwise ceased to act. 

That deed was made in 1867, and to remedy the defect in the deed, 
and to provide a mode by which new trustees might be created when- 
ever necessary, O. 8S. Davis, on the 15th of July, 1875, made another 
deed for the same purpose, in which he named and conveyed to five 
trustees, one of whom was the only surviving person named as trustee 
in the former deed, the same property. This deed provided a man- 
ner in which new trustees might be appointed. 

At the same time James A. Weaver conveyed the same property 
to the same trustees named in the second deed made by Davis, and for 
the same purpose, in which was contained the same provisions for the 
appointment of new trustees from time to time as may become 
necessary. 

It is claimed by the defendants that this last deed really conveyed 
the title, as the superior title is claimed to have been in Weaver. 

No proof was made from which it might have been determined by 
what deed the title to the property actually passed to trustees. 

If the title passed by the first deed made by Davis, then, from the 
averments of the petition, and from the evidence, it was necessary 
that trustees be appointed; but Davis could not, in the absence of a 
provision in the deed empowering him to do so, create new trustees. 
The deed created a trust for charitable uses, if the donor had title, 
and he had no further power to create new trustees. 

As no power to create new trustees was reserved by the donor, or 
conferred by the deed on any other person or persons, such trustees 
could only be appointed by the courts. Perry on Trusts, 294. 

If, however, title to the property was in Weaver, then his deed 
created the trust, named trustees, and provided a manner in which 
new trustees may be created by the beneficiaries. Inquiry should 
have been made whether the trust was in fact created by the deed of 
Davis or the deed of Weaver, and if found to have been created by 
the latter, then the trustees named in it have fuil power to administer 
the trust in accordance with the terms of the deed creating it, unless 
they be removed by some proper court for sufficient cause. 

Courts will not disregard the will of the donor of property conveyed 
in trust for charitable uses, even in reference to the manner of 
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appointing new trustees, but will leave the beneficiaries to pursue the 
method pointed out by the donor in his deeds, unless facts be shown 
which make such action necessary to carry out the will of the donor, 

Courts only appoint trustees to administer such trusts when a power 
to create them in some other way has not been provided, unless under 
facts exceptional in character. There was no prayer for the removal 
of the trustees appointed by Weaver, it being assumed that they, in 
law, were never trustees, and it becomes unnecessary to consider 
whether, if the trust really vested in them, their attempted aliena- 
tion of the trust property would be treated necessarily as such a 
breach of the trust as to require their removal. Cases have arisen in 
which the alienation of the trust estate has not been treated per se as 
a breach of trust. Hill on Trustees, 673. 

Another purpose of the suit was to cancel the deed made by the 
trustees named in the last deed made by Davis and in the deed made 
by Weaver, to the trustees for ‘‘The Sulphur Springs District Con- 
ference of the Methodist Episcopal Church, South,’ purporting to 
convey the trust estate. 

If the property was vested in them, considering the purpose for 
which the trust was created, it is evident that they had no power to 
alienate the trust estate, and the deed should have been cancelled. 

If the property was not in law vested in them, it was so in form by 
the deeds under which they held, and their conveyance was a cloud 
upon the title likely to embarrass the beneficiaries in the proper use 
of the trust estate, which ought to have been removed by a cancella- 
tion of the deed. 

The same is true as to any conveyance made by any of the white 
inhabitants of the city of Sulphur Springs who had contributed to 
the erection of buildings on the lot. When erected, from whatso- 
ever source the funds with which the erection was made, the build- 
ings became part and parcel of the lots. The legal title had vested 
in trustees, and no one or more of the inhabitants had an interest in 
the property such as he or they could alienate. 

The deeds each vest whatever title the makers had to the lot in the 
trustees; but they seem, from the terms of the deeds, to be made the 
mere custodians of the title, not charged with the establishment, 
maintenance or control of the institution of learning which the donor 
contemplated would at some time be erected thereon by the white 
citizens of ‘Sulphur Springs.’’ The desire was to ‘‘aid the cit zens 
of said city in establishing and maintaining a permanent, first-class 
school for the education of the white youths of the county, and in the 
erecting and maintaining of suitable buildings for the same, and in order 
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to secure to the white citizens of said city of Sulphur Springs now 
and for all time to come, a good and sufficient title to an eligible and 
convenient lot of ground, to be occupied and used solely for said 
puildings and said educational purposes.”’ 

For this purpose the title to the lot is declared to vest in the trus- 
tees and their successors ‘‘ forever in trust for the sole use and ben- 
efit of the white inhabitants of Sulphur Springs as a site for a first- 
class school for whites as aforesaid.’’?’ The maintenance, control and 
entire management of the school to be established seems to have been 
left by the donor or donors to the white inhabitants of the city of 
Sulphur Springs as a community, and we see no reason why they may 
not have the school to be conducted on the lot carried on through 
such instrumentalities as to them may seem proper, so long as the use 
is such as was contemplated. They may place the property in the 
hands of some one who, under their control, will undertake the main- 
tenance and control of such a school as was contemplated by the 
donor. They may employ teachers, as may other communities, who 
shall conduct the school under such supervision as the beneficiaries 
(the white citizens of the city) may provide. We see no reason 
why they may not place the property in charge of even the trustees 
of the particular District Conference of the Methodist Episcopal 
Church, South, if they are by the inhabitants of the city thought 
to be proper instrumentalities with which to accomplish the intent 
of the donor. There would be, however, an objection to the estab- 
lishment of a sectarian school on the property; for some of these 
persons who are made beneficiaries by the terms of each of the deeds 
might, as a matter of conscience, not be’ willing to attend a school in 
which the tenets of a particular chureh, which they believed to be 
untrue, were taught, and thus the free use of the property by all the 
intended beneficiaries in a degree be prevented. 

As before said, the manifest intent of the donor was to aid in the 


establishment of such school as was contemplated ; and in effectuating 
that purpose the inhabitants of the city would be entitled to bring to 
their assistance any contribution made from the funds of the state for 
the support of public free schools, but this they could not do if a see- 
tarian school be maintained on the premises. 


We see no reason to doubt that the property, under the terms of the 
donation, might be used for a publie free school under the general 
provisions of the law, nor do we see reason to doubt that it might be 
used by the beneficiaries under the management of the eity, if it elect 
to manage the public free schools therein, under the laws and see- 

Vor. LXV —4 
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tion 10, article 11, of the Constitution. In whatever manner the 
white inhabitants may elect to carry out the intention of the donor, 
it will still remain the duty of the trustees to see that the property 
be not used for a purpose never contemplated by him. 

While the inhabitants of the city may select the instrumentalities 
for the conduct of the school as may best suit them, they have no 
power to turn over the possession of the property to any other per- 


sons or association of persons for all time to come, for this would be 
equal to parting with the title to the property entirely, which is a 
thing neither they nor the trustees have the power to do any more 
more than they have to divest the trustees of the fee to the land, or 
themselves of the beneficial use contemplated by the donor. They 
must use it for the purpose intended, but may exercise a discretion ag 
to the manner and means by which that is to be accomplished. 

The judgment entered declares that the title of the beneficiaries was 
not divested by the attempted conveyance, but then proceeds to 
adjudge ‘‘that the defendants be forever quieted in the possession and 
control of said property.’’ This, for all practical purposes, was equi- 
valent to vesting the fee in the defendants, without limitation or 
instruction as to the use they must make of it. Neither the trustees 
named in any of the deeds nor the white inhabitants of the city had 
any power to confer such a right on the trustees defendant, or upon 
the association represented by them, and we can not see from whence 
springs such right or power of the court below to declare it. 

The instruments purporting to have been executed by the white 
inhabitants of the city no doubt were made the basis of this right, 
but their makers having no power to convey such a right, the instru- 
ments can not have that effect. They were cbhjected to when offered 
because irrellevant, and for want of proof of their execution, and we 
are of the opinion that the last objection named should have been 
sustained. It is true that it is alleged that one of the instruments 
was executed by the plaintiff, and this seems to be true; but it must 
be remembered that he sues for the other inhabitants as well as for 
himself, and while it might be admissible against him without proof 
of its execution, yet, as an instrument executed by him alone, it 
would confer no right on the defendants. The instruments, if their 
due execution be proved would be admissible, as would be any other 
act of the white inhabitants of the city, to show that the trustees 
defendant, or those they represent, had been selected as an instru- 
mentality through which the school should be maintained and con- 
ducted, but this would be the limit of their effect. 

We have not thought it necessary to consider the assignments of 
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error separately, but have only thought it necessary to refer to such 
matters as illustrate the rights and duties of the several parties, and 
to refer to such rulings of the court below as require a reversal of the 
judgment. 
The judgment will be reversed and the cause remanded. 
REVERSED AND REMANDED. 
[Opinion delivered December 1, 1885. ] 





M. BOWERS v. CONTINENTAL INSURANCE Co, ET AL. 
(Case No. 1886) 

1, GARNISHMENT—A FFIDAVIT—CORPORATION—AGENT.—In a garnishment proceeding 
against an insurance company the affidavit alleged that the agent of the com- 
pany was indebted to defendant, but not that the company itself was. edd: 

(1) That this allegation would not be allowable in the case of the agent of a 
natural person; and though a corporation acts alone through its agent, yet, 
when sued or cited, it can not be brought into court by allegations or writs 
against its agents. (Ins. Co. v. Seeligrow., 59 Tex., 3.) 

(2) In garnishment proceedings as well as suits, a court can acquire no juris- 
diction over a corporation through a petition filed against its agent. 

(3) An appearance and answer by the corporation might cure an imperfect 
writ, but not the vital defects in the affidavit. 

(4) The garnishment should have been quashed. 


APPEAL from Marion. Tried below before the Hon. W. P. Me- 
Lean. , 

This was a suit brought to obtain a personal judgment against one 
8. E. Brande, and alleging that the debt sued on had been secured by 
trust deed on certain property which had been destroyed by fire, but 
which was covered by insurance in the two insurance companies 
(appellees) to the amount of $2,000, which insurance was payable 
to Brande, and praying for an original writ of garnishment to be served 
on J. B. Littlejohn as the agent of the insurance companies and two 
other persons. 

On May 14, 1885, plaintiff filed his motion to dismiss as to the N. 
QO. Insurance company, and to docket the cases separately against 
each company. June, 1885, the companies appeared jointly and 
moved to quash affidavit bond and writ, and also to dismiss because 
the case was improperly docketed. This motion the court sustained 
and dismissed the case from the docket at cost of plaintiff, and entered 
final judgment to that effect. 
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Todd & Eldridge, for appellant, cited: R. 8. arts. 183, sub. div. 2 
and 185. 


Todd & Hudgins, for appellees. 


ROBERTSON, ASSOCIATE JUSTICE.—The affidavit for garnishment 
does not allege that the insurance companies were indebted to the 
defendant, Brande, but that Littlejohn, as their agent, was so 
indebted. The affidavit, therefore, was clearly insufficient. In a 
garnishment proceeding, the charge of indebtedness should be direet 
against the very parties sought to be made liable for the plaintiff’s 
demand. It should not be left to inference or presumption to be 
drawn from an allegation that another is liable as the garnishee’s 
agent. This kind of an allegation would not, of course, be allowable 
in the case of an agent of a natural person; neither is it proper when 
a corporation is concerned ; for, although a corporation acts alone 
through agents, yet, whén it is sued, or cited, or served with process, 
it cannot be brought into court by allegations or writs against its 
agents. Sun Mutual Ins. Co. v. Seeligson & Co., 59 Tex., 3. 

The affidavit is the foundation of the garnishment proceedings. 
By it the suit is commenced, so far as the garnishee is concerned If 
a suit cannot be commenced and prosecuted against a corporation, by 
means of a petition filed against its agent, neither can a garnishment 
be commenced and prosecuted in this way. The court in such a case 
acquires no jurisdiction of the corporation; and the affidavit shows 
no cause of action against it. A judgment could not be rendered 
against a corporate body in the one case any more than in the other. 
An appearance by the garnishees, and the filing of an answer, might 
waive an imperfect writ, commanding the sheriff to summon the 
agent instead of the principal, but it would not cure the vital defects 
in the affidavit, any more than an appearance in an ordinary case 
would cure the defects in a petition, which showed upon its face that 
the plaintiffs had no cause of action. 

The condition of this case when dismissed was that of a garnish- 
ment issued and answered upon an affidavit which did not entitle the 
plaintiff to the writ; and as the appearance of the garnishees did not 
waive or cure the defects in the affidavit, the court did not err in 
quashing the garnishment and dismissing the proceedings under it. 

The judgment is therefore affirmed. 

AFFIRMED. 


[Opinion delivered December 1, 1885. ] 
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MorrRIs & CUMINGS ET. AL. V. STATE OF TEXAS 
EX. REL. N. GUESSETT ET. AL. 
(Case No. 1889) 


1, FRANCHISE — FORFEITURE — CONTRACT — DISCLAIMER — PARTIES — PRACTICE.— The 
franchise of collecting tolls on all freight passing over a certain channel was 
granted to the city of Corpus Christi; Morris & Cumings contracted with the 
city to act as her agents in constructing and maintaining the channel, to take 
bonds of the city in payment, to collect tolls on freight passing over the chan- 
nel, and with the money thus collected to pay off the bonds. An information 
in the nature of a guo warranto was filed against the city and Morris & Cum- 
ings, to oust them from the franchise. The city disclaimed any interest in the 
franchise, and the suit was dismissed as to her. Held: 

(1) That Morris & Cumings’ enjoyment of the franchise could not be taken 
from them by legislation, or even judicially, unless forfeited for some cause 
which in law would entitle the state to recall the franchise. The agency and 
contract would be at an end and the privilege would revert to the city when the 
bonds should be paid. 

(2) If the contract between the city and Morris & Cumings was invalid, it did 
not defeat the franchise, so far as the city was concerned (62 Tex., 728), but the 
city was responsible for the acts of her agents, and if their misfeasance or 
non-feasance worked a forfeiture of the franchise, the city’s reversion in the 
tolls was destroyed. 

(3) The city could not be deprived of so valuable a right without a hearing in 
court, and she was a necessary party before any judgment of ouster could 
be rendered. The disclaimer of interest by the city did not alter the case. 

(4) It is extremely doubtful whether a municipal corporation can, by a mere 
disclaimer, surrender a franchise in which not only the corporation, but a large 
portion of the state’s population residing without the city limits, as well as of 
the commercial world, are interested. 

(5) The disclaimer was not equivalent to a judgment against the city, and the 
dismissal following upon it placed her in the same position as if she had never 
been sued. 

(6) The case could not proceed to judgment without the presence of the city, 
even with the consent of the other defendants. Any such judgment would be 
of no avail to forfeit the franchise, and the error in rendering it would be 
fundamental in its character, and would be noticed without an assignment. 

2. JupbcE—DiIsQuaLiFIED.—See statement of case and opinion for facts held not 
sufficient to disqualify a presiding judge. 


APPEAL from Nueces. Tried below before the Hon. J. C. Russell. 
This is the second appeal of this cause. For the action of this 
court on the former appeal, 62 Tex., 728. 


The suit was commenced by an information in the nature of quo 
warranto filed by the county attorney at the relation of N. Gussett 
and others in the District Court of Nueces county, on the 30th of 
June, 1881, against appellants, requiring them to show by what 
authority they assumed to charge and collect tolls on freight passing 
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through the ship channel connecting the waters of Corpus Christi and 
Aransas bays. The petition also prayed that defendants (who are 
appellants in this court) be restrained and enjoined from collecting 
toll on freight passing through the channel, and that their claim to 
the franchise and right be declared null and void. 

The city of Corpus Christi was one of the original defendants or 
respondents in the court below. The city filed an answer disclaim- 
ing all right to collect the tolls, and asked that the suit be dismissed 
as to the city, which was done. 

The other defendants, Morris & Cumings and the Central Wharf 
and Warehouse Company of Corpus Christi, the latter being a cor- 
poration chartered under the laws of the state of Texas, filed a gen- 
eral denial and a special answer, alleging a legislative grant to the 
city of Corpus Christi to construct the channel and to collect tolls for 
the use thereof. 

A declaration in relation to (the) Corpus Christi Ship Channel, 
passed by the Constitutional Convention of the state of Texas, Janu- 
ary 26, 1869, recognizing the grant and validating the bonds issued by 
the city thereunder, these defendants also set up in their answer, and 
proved a ratification and confirmation of the right of Morris & Cum- 
ings to collect the tolls on all freight passing through the channel by 
virtue of an act of the legislature passed May 22, 1873, entitled, ‘‘ An 
Act to reincorporate the city of Corpus Christi,’’ and also another 
act passed on the 23d of May, 1873, entitled, ‘‘An Act in relation to 
the Corpus Christi Ship Channel,’’ and the ordinances passed by the 
mayor and board of aldermen of the city mentioned in the acts of the 
legislature, and another ordinance of the city passed May 20, 1874, by 
which the channel was declared completed, and was accepted by the 
city as having been constructed in compliance with the law and the 
contract made with Morris & Cumings. 

These defendants also alleged that they were the legal and equit- 
able owners and holders of all the bonds which had been issued by the 
city to D. S. Howard & Co., to the amount of five hundred thousand 
dollars, for the opening of the ship channel, except twenty-six of the 
bonds of $1000 each, which had been discharged, cancelled and sur- 
rendered to the city. 

The cause was tried by the judge without the intervention of a jury. 
The defendants suggested the disqualification of the Hon. J. C. Rus- 
sell, the presiding judge, to sit on the trial of this cause, and moved 
that he be recused; the suggestion and motion was overruled, to 
which ruling defendants excepted. 

The defendants then moved for a change of venue, for reasons 
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apparent in the record; this motion was overruled and defendants 
excepted. 

The judge then proceeded to the trial of the cause, and rendered 
judgment for the state and relators, ousting respondents of their fran- 
chises and declaring them forfeited. 

The judge filed his conclusions of fact and law separately, as fol- 
lows, to-wit: 

In accordance with the request of counsel for respondents, the court 
presents and files the following conclusions of fact and law separately, 
and upon which is predicated the judgment of ouster herein rendered: 


CONCLUSIONS OF FACT. 


1. I find that respondents have a valid contract made under the 
laws of the state of Texas, and the several ordinances of the city of Cor- 
pus Christi, whereby they were authorized to construct and maintain 
a ship channel between Corpus Christi and Aransas bays, to be of the 
depth of eight feet and the width of not less than one hundred feet at 
ordinary tides; and that they were required to maintain the same at 
said dimensions, and not permit the same to shoal or fill up so as to 
impede free navigation of said channel; and that in consideration of 
the same, respondents have the right to collect tolls on all vessels 
passing through said channel until the bonds issued by the city of 
Corpus Christi, in the sum of $500,000, and the interest thereon, are 
satisfied out of said tolls. 

2. I find that respondents are the lawful owners and holders of all 
said outstanding channel bonds, and have all the rights and franchises 
of D. 8. Howard & Co., and of the city of Corpus Christi, in relation 
to said ship channel. 

3. I find that on the 12th of May, 1874, said channel was accepted 
by the city of Corpus Christi as of the required width and depth, and 
constructed according to contract; and by the declaration and ordi- 
nance accepting same, Morris & Cumings, or their assigns, were 
required to maintain said channel at all times of the said width and 
depth of the contract, and not permit the same to shoal or fill up so 
as to impede or delay free navigation of said channel. 

4. I find that the agent of respondents, prior to the 8th of May, 
1877, was notified by one of the pilots bringing vessels through said 
channel, that said channel was deficient in width and depth at ordi- 
nary tides, and that vessels were being impeded and delayed thereby, 
and that agent answered: ‘‘Morris & Cumings will never throw 
another shovelfull from that channel,”’ 
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5. I find that on or about May 8, 1877, respondents had further notice 
of the continued condition of deficiency in width and depth of said 
channel at ordinary tides from the city council of Corpus Christi, one 
of the contracting parties, who, by the ordinance, declared the exist- 
ence of said deficiency, and the suspension of collection of tolls upon 
said channel; that said notice was, by official publication of said 
ordinance and proceedings of the council in the official journal, and 
also actual notice upon the agent of respondents afterward, who 
refused to regard said notice. 

6. I find from at least the 8th of May, 1877, until the month of 
April, 1881, the respondents wilfully failed and neglected to comply 
with their contract and restore and maintain the said channel to the 
contract depth and width at ordinary tides, but permitted shoals to 
exist and increase for fully four years, and the free navigation of said 
channel during said period was impeded and delayed for the class of 
vessels and steamers arriving and departing from the port of Corpus 
Christi and passing through said channel; and that respondents con- 
tinued to exact and collect tolls during all of said period, and did 
receive as tolls from relators and others from the 8th of May, 1877, to 
the 31st of March, 1881, the full sum of money as tolls of forty-one 
thousand five hundred and seventy-four dollars. 

I find that respondents, about the 26th of April, 1881, commenced 
work upon said channel, and they prosecuted said work of dredging 
until about September 1, 1881, and since the latter date steamers draw- 
ing eight and eight and a half feet have passed through said channel 
without hindrance or delay. 


CONCLUSIONS OF LAW. 


1. I find that since the 12th of May, 1874, a valid and binding con- 
tract has existed between the city of Corpus Christi and Morris & 
Cumings (now represented by respondents); whereby, for the con- 
sideration of five hundred thousand dollars in bonds of said city and 
interest from 1858, known as the Ship Channel Bonds (and as pleaded 
by respondents), and to be paid out of tolls on the said Corpus Christi 
ship channel, said Morris & Cumings, or their assigns, agreed to com- 
plete said ship channel to the depth of eight feet and a width of one 
hundred feet at ordinary tides, throughout its whole extension, and 
at such dimensions at all times during the continuance of their fran- 
chise maintain said channel and not permit it to shoal or fill up so as 
to delay or impede the free navigation of said channel. 

2. That said contract bestowed the franchise of collecting tolls upon 
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respondents, and a compliance with said conditions by respondents 
was indispensable to the legality and validity of exercising said fran- 
chise; that the conditions of said contract requiring respondents to 
keep said channel at all times of the depth of eight feet and a width 
of one hundred feet at ordinary tides throughout the length of said 
channel, and not permit the same to shoal and fill up so as to impede 
or delay the free navigation of said channel, was an important con- 
sideration of said contract, and material. 

3. The respondents are guilty of willful misuser of the franchise of 
collecting tolls amounting to the sum of forty-one thousand five hun- 
dred and seventy-four dollars, while willfully failing and neglecting, 
after notice, to keep said channel of the contract width and depth at 
ordinary tides; and willfully permitting said channel to shoal and fill 
up so as to delay and impede the free navigation of the same for four 
years; and the state and relators are entitled to their judgment of 
ouster and forfeiture of the franchise of respondents, who are unlaw- 
fully intruded into the same. 

Appellants claimed that the presiding ‘judge, J. C. Russell, was 
disqualified, on the ground that he was formerly a partner in the firm 
of Fly & Russell, and that the firm name appeared to be an instru- 
ment in writing which was presented to the city council of Corpus 
Christi by Fly & Russell, in their capacity as attorneys for Morris & 
Cumings, in a controversy over the franchise of the ship channel. 


McCampbell & Givens, for appellants, as to the presiding judge being 

disqualified, cited: Slaven v. Wheeler, 58 Tex., 23; Newcome v. 
Light, 58 Tex., 141; Hodde 2. Susan, 58 Tex., 389. 
' As to the effect of a failure to keep the channel clear, they cited : 
Bennett’s Branch Improvement Co., Appeal 66 Penn. St., 242; Gould 
on Water, sec. 146; Susquehanna Boom Co. v. Dubois, 58 Penn. St., 
182; Commonwealth v. Alleghaney Bridge Co., 20 Penn. St., 185; 
Carmen v. Clarion River Navigation Co., 81 Penn. St., 412; Kellogg z. 
Union Co., 12 Conn., 18; Commonwealth v. Breed, 4 Pick., 460; High 
on Ext. Leg. Rem., sees. 566, 567; People v. Bank of Hudson, 6 Conn., 
217; State v. Real Estate Bank, 5 Ark., 595; People v. Bank of Wash- 
ington, 6 Cowen, 211; People v. Bank of Niagara, 6 Cowen, 196. 


G. R. Scott and Welch & Givens, for appellees, cited: People v. B. 
& R. Turnpike Co., 23 Wend., 235, et seq; Canal Co. v. Railroad Co., 4 
Gill & Johns, 107-121; People v. H. & C. T. R. Co., 23 Wend., 256; 1 
Blackstone’s Comm., 485; People v. K. & M. Turnpike Co., 23 Wend., 
193; Thompson v. People, 23 Wend., 537; Susquehanna Boom Co. v. 
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Dubois, 58 Penn., 185; People v. B. & R. Turnpike Co., 23 Wend., 
243; Thompson v. People, 23 Wend., 537; 3 Harg. St. Tr., 549, 550, 
599; Comyn’s Digest, Quo Warranto (A) and Franchises. 


VILLIE, CHIEF JUSTICE.—This cause was originally commenced by 
filing an information in the nature of a quo warranto, in the name of 
the state of Texas, against the city of Corpus Christi, Morris & Cum- 
ings, and others, for the purpose of ousting the defendants from the 
franchise of collecting tolls on freight passing over the channel con- 
necting the bays of Aransas and Corpus Christi. The city having 
disclaimed any right, title or interest in the franchise, the suit was 
dismissed as to her, but proceeded against the other defendants; and 
as to them, a judgment of ouster was rendered. This judgment was 
rendered upon sustaining a demurrer to the answers of the defendant, 
and they having appealed, it was reversed, and the cause remanded 
for a new trial. 62 Tex., 728. 

The principal questions raised upon the former appeal (though some 
subordinate points were discussed) were as to the validity of the eon- 
tract made between Morris & Cumings and the city of Corpus Christi, 
whereby the former agreed to act as agents for the city in constructing 
and maintaining the channel, and to receive pay therefor in the bonds 
of the city, and to collect tolls upon freight passing over the channel 
and with the money thus collected pay off the bonds; and also as to 
whether or not a repeal of the charter of the city put an end to this 
contract. 

This court held that the contract was valid, and could not be 
ners by any subsequent legislation without violating the consti- 
tution of this state and of the United States. 

This contract gave to Morris & Cumings the right to collect tolls so 
long only as any of the above bonds remained unpaid. Their enjoy 
ment of the franchise, therefore, was theoretically of a temporary 
character, and held in subordination to the rights of the city; but 
could not be taken from them by legislation, or even judicially, unless 
forfeited for some cause which in law would entitle the state to reeall 
the franchise. When the bonds should be paid, the agency and the 
contract would be at an end, and the privileges enjoyed by Morris & 
Cumings as agents would revert to the city, to be used by her in 
accordance with the laws by which they were granted and regulated. 

Such, too, would have been the effect of an avoidance of the con- 
tract for the reasons urged against it upon demurrer on the former trial. 
It would have reverted to the city to be held as if no contract had 
ever been made. The demurrer sought to forfeit the franchise because 
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Morris & Cumings had no valid contract with the city. As the avoid- 
ance of the contract would not have defeated the franchise so far as 
the city was concerned, we determined the cause without the presence 
of the city in court, her rights not being imperilled by any judgment 
that could be rendered in that state of the cause. 

But the case was presented in an entirely different aspect upon the 
second trial. The state then sought a forfeiture upon entirely differ- 
ent grounds; viz: The failure to open and maintain the channel of 
the depth and width required by the laws authorizing its construc- 
tion. If this failure worked a forfeiture of the franchise, the quo war- 
ranto information would wrest it as well from the city as from her 
agents, and it would return to the state by which it was originally 
granted. The city was responsible for the conduct of her agents in 
that respect, and a successful attack upon the grant for the misfeas- 
ance or non-feasance of these agents would be a death-blow to the city’s 
rights in the franchise itself. Her reversion in the tolls would be 
destroyed, as well as the temporary right to collect them which she 
had transferred to Morris & Cumings. No judgment of ouster that 
could be rendered in this proceeding would deprive Morris & Cum- 
ings of the right to collect tolls and leave that privilege in the pos- 
session of the city. If Morris & Cumings abused the franchise, they 
did so as agents of the city; their acts were her’s, and both must 
alike suffer the consequences. 

The city of Corpus Christi can not be deprived of so valuable a 
right without a hearing in court, and she was a necessary party to this 
proceeding before any judgment of ouster could be rendered. 

It is no answer to this to say that the city had, prior to the first 
trial, disclaimed any interest in the franchise sought to be forfeited. 
Her disclaimer was doubtless the result of a mere conclusion of law, 
drawn from the fact that she had contracted with Morris & Cumings 
that they should enjoy the franchise to pay for constructing the chan- 
nel, or from the fact that her charter had been repealed, and with ét 
may have fallen all her title to the franchise. But the pleadings aad 
evidence brought into the case subsequently to her disclaimer, showed 
that she did have an interest in the franchise, and to this effect was 
the decision of this court heretofore rendered in the suit. The city's. 
assertion that she had no right in the franchise sought to be forfeited, 
was, by that decision, determined to be erroneous; and in order to 
completely oust the owners and claimants of the franchise and revest 
it in the state, it was necessary to make the city a party. It may be 
added that it is extremely doubtful whether a municipal corporation 
can, by a mere disclaimer, surrender a franchise in which, not only 
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the corporation, but a large portion of the state’s population residing 
without the city’s limits, as well as of the commercial world, are 
interested. 


Moreover, when the city disclaimed, no interlocutory judgment was 
rendered against her, nor was she included in the final judgment of 
ouster entered in the cause; but the state merely dismissed as to her, 
which left the suit in the same condition as if the city had never been 
made a party to it at all. This action was equivalent to an admission 
on the part of the state that the city had been brought into court 
under the false impression that she was interested in the franchise; 


but she having declared that she had no such interests, her assertions 
in that respect would be received as true, and the suit, erroneously 
commenced as to the city, would be dismissed. When, therefore, it 
became an ascertained fact that the city held an important interest in 
the franchise, it was essential that she should be again brought into 
court before the grant could be resumed by the state. The disclaimer 
was not equivalent to a judgment against the city, and the dismissal 
following upon it placed her in the same position as if she had never 
been sued. 

We think the case could not proceed to judgment without the 
presence of the city, even with the consent of the other defendants. 
Any such judgment would be of no avail to forfeit the franchise, and 
the error in rendering the one now under consideration is fundamen- 
tal in its character, and must be noticed without an assignment. 

As the case will be remanded for a new trial, we may as well dis- 
pose of the preliminary questions raised below, and which may again 
arise upon another trial. We do not think there was sufficient evi- 
dence to disqualify the presiding judge. The release signed by Fly & 
Russell as attorneys for Moore and Morris & Cumings, had on its face 
no apparent connection with this suit. Fly & Russell may have been 
authorized by these parties to execute the release for them, and yet 
had no other employment whatever in reference to the ship channel. 
Ne outside evidence connects the release with the present controversy. 
Judge Russell stated that he knew nothing about any employment of 
his firm by the above parties. He could not say who signed the paper, 
but supposed his partner, Fly, did; besides, he renders it very doubt- 
ful as to whether Fly & Russell had ever been employed even to make 
the release, for he says Morris & Cumings failed to recognize their 
employment, but repudiated Fly’s draft for a fee on the ground that 
they had never been employed. These facts, taken together, neither 
establish an employment, nor the performance of services in reference 
to any matter which had the least connection with the matters to be 
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determined in the case. The other grounds are not causes of dis- 
qualification ; they go rather to show prejudice in the judge, but not 
that he, or anyone connected with him, had any interest whatever in 
the subject of controversy. We have considered the grounds of the 
motion as if they were proven. They are brought before us by bill 
of exceptions, and the release, as well as the statement of the judge, 
seem to have been admitted in evidence without objection. In the 
ease of Slaven v. Wheeler, 58 Tex., 23, referred to by appellees, the 
judge’s statement never appears to have been used in evidence, but 
was merely placed by him in the record, and formed no part of any bill 
of exceptions. 

The motion for a change of venue was also properly overruled. It 
ras not supported by affidavit, as is positively required by our stat- 
ates. RK. S8., art. 1271. 

In the errors already pointed out, the judgment must be reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered November 3, 1885. ] 





WILLIAM WATSON v. JoSEPH Y. HARRIS. 
(Case No. 1929) 


1 DerauLT—EFrrect—PRrAcTICE—DESIGNATION.—Plaintiff sued nine defendants in 
trespass to try title to recover an undivided 1200 acres out of a tract of 2000, 
and for partition. In January, 1882, judgment by default was taken against defend- 
ants, C and W, and it was adjudged that plaintiff recover of them twelve-twen- 
tieths of the land described in his petition. The cause was continued as to the 
other defendants, and in December, 1882, C and W filed a bill of review praying 
that the judgment against them be set aside, and they permitted to answer ; in 


be an, amendment of his original 


July, 1883, W filed an answer purporting to 
answer filed in June, 1882; and on the same date plaintiff filed exceptions and 
answer to the bill of review. In July, 1885, the cause went to trial between 
plaintiff and all the defendants, and judgment was rendered for all the defend- 
ants except W; as to him, it recited that at a former term judgment by default 
had been rendered against him, and no legal cause had been shown to set it 
aside ; and it appearing to the court that his interest in the land was 100 acres, 
setting it forth by metes and bounds, it was ordered that plaintiff recover of him 
the 160 acres so described, and costs. The land recovered of W was in the 
east half’ of the 2000 acres, and the court found that plaintiff had no title to 
that part of the tract. edd: 

(1) That allowing C and W, to plead to the action and introduce evidence at 
the trial, brought them before the court as effectually as if the court had 
formally set aside the default. 
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(2) A defendant against whom judgment by default stands, has no right to 
plead or introduce evidence to defeat the suit; and the action of the court in 
allowing C and W to appear in the suit, and rendering judgment in favor of 
C, was treating the judgment by default as set aside. 

(8) If the judgment by default against C could be annulled without a formal 
order, by an act of the court inconsistent with the existence, this occurred 
when he was permitted to plead in the case, and before the entry of the final 
judgment. If this set aside the judgment as to C, it set it aside also as to W. 

(4) The additional fact that the court held plaintiff had no title to the land 
claimed by W, yet allowed him to recover from W, made the judgment clearly 
unjust. 

(5) W’s claim was not described in the petition, or designated as to quantity 
or field notes in the answer, or statement of facts, and the court clearly erred 


in granting a recovery against him as to any specific tract 


APPEAL from Rusk. Tried below before the Hon. J. G. Hazlewood. 
The opinion states the case. 


J. H. Wood, for appellant, on the failure of the petition to specify 
the land, cited: Hall & Jones v. Jackson, 3 Tex., 305: Brown z. 
Harless, 22 Tex., 645: Wallace & Co. v. Bogel & Bros., 62 Tex., 636. 

As to the effect of the judgment by default, he cited: Hughes 2, 
Lane, 6 Tex., 291; Johnson v. Davis, 7 Tex., 176; Kinney 2. Vinso 


32 Tex., 127. 


G. H. Gould, for appellee, cited: R. 8. art. 4803 ; Welch v. Holmes, 
Austin Term, 1882, published in Law Rep., vol. 1, No. 6; Mason 2, 
Slevin, Ist White and Wilson, sec. 11, and authorities there cited. 


WILLIE, CHIEF JUSTICE.—The record discloses substantially the 
following state of case, so far as the appellant Watson is concerned. 

The appellee sued him in connection with eight other defendants in 
an action of trespass to try title, to recover an undivided 1200 acres, 
out of a tract of 2000, and to have a partition made between the 
plaintiff and the defendants according to their respective interests in 
the land. On the 9th of January, 1882, a judgment by default was 


taken against Watson and one of his co-defendants, Cull Carr, and it 


was adjudged that the appellee recover of them twelve-twentieths of 
the land described in his petition, and that the commissioners there 
after to be appointed, partition the land between plaintiff and said 
defendants, in that proportion, and that the cause be continued as to 
the other defendants. On the 16th of January, 1882, Cull Carr and 
wife filed a motion to set aside this judgment by default; and on the 
23d of December, 1882, Cull Carr and Watson filed a bill of review, 


praying that the judgment might be set aside, and they permitted 
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to answer. On the 2d of July, 1883, Watson filed an answer, pur- 
porting to be an amendment of his original answer filed June 2, 
1882, consisting of a general demurrer and pleas of not guilty and of 
the statute of limitations. On the same day the plaintiff filed excep- 
tions and answer to Carr and Watson’s bill of review. 

At the July term, 1885, of the District Court of Rusk county, the 
case went to trial between the plaintiff and all the defendants, inclu- 
ding Carr and Watson. The plaintiff having introduced evidence to 
sustain his side of the cause, Carr and Watson, together with the 
other defendants, produced testimony to defeat the plaintiff’s action 
astothem. The court rendered judgment in favor of all the defend- 
ants except Watson ; and as to him, it recited that at a former term of 
the court a judgment by default had been rendered for his interest in 
the land sued for. It then stated that it further appearing to the 
court that Watson’s interest in the land was one hundred acres, 
setting it forth by metes and bounds, it was considered that the 
plaintiff recover of him the 100 acres thus described, and all costs, 
and have his writ of possession. 

It seems from the record that the land recovered of Watson was in 
the east half of the Stephen C. George league; and the court, in its 
conclusions of law and fact, found that the plaintiff had no title to 
that halfof the league. The court further found, however, that judg- 
ment by default having been taken as to Watson at a former term of 
the court, and no legal cause having been shown to set aside the 
default, the plaintiff should recover as to him. 

Watson moved to set aside this judgment and fora new trial, which 
motion having been overruled, this appeal was taken and is prosecuted. 

The counsel for Watson signs the statement of facts in company 
with the attorneys for the other parties interested in the suit. 

It is apparent from this statement of the case, that whilst no formal 
order appears to have been entered, setting aside the judgment by 
default either as to Carr or Watson, they were each allowed to plead 
tothe action. Not only so, but they were also allowed to introduce 
testimony to defeat the plaintiff’s reeovery. They were as much be 
fore the court upon the hearing of the cause as any of the other 


defendants ; as much, in fact, as if the court had formally set aside 
the default, and allowed them to plead and introduce evidence. The 
court did, in fact, give them special permission to plead; for their 
amended answers state that they were filed by leave of the court, and 
upon these answers, containing this statement, they were allowed to 
go to trial, and to introduce evidence to sustain their pleadings. A 
defendant against whom a judgment by default stands, has no right to 
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plead in the cause, or to introduce evidence to defeat the plaintiff’s 
action. The court too treated its action in this respect as equivalent 
to a setting aside of the default; for it rendered a judgment against 
the plaintiff in favor of Carr, without any formal order annulling the 
judgment by default, which had been taken against him. It could 
not render a judgment in his favor with one standing against him at 
the same time in the same cause. If the judgment by default against 
Carr could be annulled without a formal order, by an act of the court 
inconsistant with its existence, this occurred, as we have seen, long 
before the entry of the final judgment, by admitting him to plead in 
the cause. If this set aside the judgment as to Carr, it set it aside 
also as to Watson; and we cannot see how the court gave judgment 
for the former and against the latter, when they both stood in the 
same attitude before it as to the judgment by default already rendered, 
What other object could the court have had in allowing the defend- 
ants, Carr and Watson, to plead and prove their case, unless it was 
to ascertain whether or not a judgment should be rendered in their 
favor? If it was a foregone conclusion that judgment was to stand 
against either of them as given by default, then the idle ceremony of 
filing an answer and introducing proof, should not have been imposed 
upon that particular defendant. But the record shows that this was 
precisely what was required of Watson; for, although he had a plea 
of not guilty in the case, and the plaintiff hact wholly failed to prove 
title to the land claimed by Watson, yet the court rendered judgment 
against the latter, on the sole ground that the plaintiff had previously 
obtained against him an interlocutory judgment by default. 

Not only so, but it rendered judgment against him for 100 acres of 
land, deseribing it by metes and bounds, when there was nothing in 
the record which authorized a recovery of that specific tract from 
Watson. Watson’s claim was not described in the petition; it was 
not designated as to quantity, or field notes, either in his answer or 
the statement of facts. He purports to make an exhibit of his deed 
as a part of his answer, and the record shows that it was received in 
evidence, but it is nowhere set out, or any statement of it given by 
which it can be told what amount or description of land was claimed 


by him. The court therefore clearly erred in granting a recovery as 


to any specified tract of land against him. 

And we think, taking the entire record into-consideration, that the 
court should not have rendered any final judgment whatever against 
Watson. The final judgment rendered can only be supported upon 
the theory that the interlocutory judgment was in force at the time 
of its entry. The existence of the interlocutory judgment was incon- 
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sistent with the fact that Watson subsequently pleaded and produced 
proof in the cause. We think the court treated it as set aside in 
allowing Watson and Carr to appear in the suit, and by rendering 
judgment in favor of Carr. When we add to these considerations the 
fact that by the action of the court, a plaintifi, who the court held 
had no title to the land claimed by Watson, has been allowed to 
recover it from him, the injustice of allowing the judgment to stand 
is apparent. We think the court should have set aside the judgment 
rendered against the appellant and granted him a new trial; and for 
the error in refusing so to do, the judgment will, in this particular, be 
reversed and the cause remanded for a new trial, as between the appel- 
lant and the appellee; the rights of the other defendants under the 
judgment to be thereby in no wise interfered with or impaired. 


REVERSED AND REMANDED. 


[Opinion delivered November 27, 1885. ] 





C. H. ALtyn & Co. v. P. J. Wiius & Bro. 
(Case No. 1759) 


1, CONTINUANCE—APPLICATION.—The granting or refusing of an application for a 
continuance not in compliance with the statute, lies in the discretion of the 
court, and its guling will not be disturbed on appeal, unless it clearly appears 
that the court below abused its discretion. See statement oi case for appli- 
cation for continuance held to be insufficient. 

2. jury Fee—PRActTIceE.—Defendants demanded a jury and had the cause placed on 
the jury docket. No jury fee was deposited by or on the first day of the term, 
and on motion of plaintiffs the cause was stricken from the jury docket, 
although the jury fee was deposited before the motion was filed. The cause 
was called in its regular order, and plaintiffs objected to its trial on the ground 
that all the jury cases had not been disposed of. edd: 

(!) that the case should not have been stricken from the jury docket (follow- 
ing Gallagher v. Goldfrank, 63 Tex., 473) 

(2) Plaintiff could not be heard to complain that they were not permitted to 
reap a turther advantage than the erroneous ruling of the court had already 
given them. 

(>) The trial of a case out of its regular order is no ground for reversal unless 
it is shown that some injury resulted therefrom. 

8. SALE—F RAUD—R ascission.—Where a vendor has been induced to make a sale by 

the fraud of his vendee, the contract is voidable at the election of the vendor, 

not void a4 zuztio ; the vendor may sue for the price and thus affirm the contract, 

or sue tor the goods and thus disaflirm it. (Benj. on Sales, 433.) 

Vot. LXV—5 
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4. SAME—INCONSISTENT ACTIONS.—If the vendor has notice of the fraud which enti- 
tles him to rescind the sale, and yet institutes an action to recover the value of 
the goods, he is barred from afterwards bringing an action to rescind the 
contract of sale. The two actions are inconsistent 

SAME—V EN DOR—ATTACHMENT—STOPPAGE IN TRANSITU.—The fact that creditors 
of the vendee have attached the goods, does not defeat the right of the vendor 
to repossess himself of the goods by stoppage in transitu. Benj. on Sales, 
836, 862; Wait’s Acts. and Def., 616; Chandler wv. Fulton, 10 Tex., 2.) 

ABANDONMENT—See statement of case and opinion for facts held sufficient to 
constitute abandonment of an attachment as to part of goods. 

FRAUD—KECIssiON—When a sale is procured by the fraud of the vendee, the 
right to rescind exists, but if the sale is without fraud, the vendor has merely 
the right to repossess the goods, and thereby cause his lien for the purchase 
money to become available. 

SAME—INCONSISTENT RIGHTs—In the former case the right to recover the price 
is incensistent with the right to rescind, in the latter the right to recover the 
price of the thing sold, and to seize it to enforce its payment, are not incon- 
sistent. 

SAME—STOPPAGE IN TRANSITU—The basis of the right of stoppage 7 transite is 
the insolvency of the vendee, without reference to whether the contract of sale 
was procured by fraud, and the right to rescind, resulting from fraud, may be 
waived without affecting the right resulting from insoiven« Woodruff v, 
Noyes, 15 Conn.; Halff, Weis & Co. v. Allyn & Co., | ex., 278, and other 
authorities doubted.) 

SAME.—It is well settled by the great weight of Engli and American authori- 

ties that stoppage zz ¢ransitu merely secures the possession of the ods to the 

vendor, so as to enable him to exercise his right : an unpal end , and does 
not rescind the sale (Chandler v. Fulton, 10 Tex., 2, rev ed and approved. 

Ctaer autherities cited.) 

SAME—CONSISTENT REMEDIES.—The bringing of suit and levy of attachment on 

the goods to secure the purchase money does not estop the ndor ft assert- 

ing the righ oppage in fransitu; both remedies recognize the title of the 
vendee 


SEQUESTRATION—PRACTICE.—Goods subject to 


creditors of the vendee while in transit, can be sequestrated | the vendor, 


and possession can be obtained by filing a claim bond and taking the goods. 


i 
New EvipeNce.—Newly discovered evidence must be « { haracter ag 


probably to change the result of the suit in order to be 


APPEAL from Navarro. Tried below befo 
Bradley. 

This was a case of trial of right of property, a 
failure of E. M. Ewing, in 1881. 

In August, 1881, P. J. Willis & Bro., of Galvest: sold E. M. 
Ewing, of Biooming Grove, a town in Navarro county, fifteen miles 
west of Corsicana, a bill of goods, to be delivered in September, and 
to be paid for in one, two, three and four months 

The goods were shipped to E. M. Ewing, Blooming Grove, via 
Corsicana, and reached Corsicana about September 6, 1881, and were 


taken from the depot and stored in the storehouse of A. Fox & Bro., 
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in Corsicana. On,the 8th of September, Fox & Bro. sued E. M. 
Ewing for $2,400.00, and caused an attachment to be levied on the 
goods in controversy then in the store in Corsicana. On the same day, 
Cc. H. Allyn & Co. sued Ewing for $2,000 and caused an attachment 
to be levied on the goods in controversy. Appellees, Willis & Bro., 
were notified of these proceedings, and on September 10, they sent a 
a man to investigate the matter. On arriving at Corsicana, it was 
found that the goods in controversy were in Corsicana, and that they 
had been attached by A. Fox & Bro.,. by C. H. Allyn & Co. and by 
Sullivan & Co. W.S. Simkins was then employed by Willis & Bro. 
to protect their claim. Appellees then sued Ewing for the purchase 
price of these goods, and caused attachments to be issued to Ellis and 
Navarro counties simultaneously, and levied on the goods subject to 
the attachment of Allyn & Co. The petition and affidavit for attach- 
ment both alleged that the debt sued for was due for property 
obtained under false pretenses. Appellees went to Ellis county with 
attachment, but found other creditors ahead of them. On the 13th, 
three days after their petition was filed and their attachment levied, 
they returned to Corsicana and filed claim bond, and took the goods. 
The suit against Ewing remained on the docket until January 26, 
1882, when appellees filed supplemental petition dismissing as to 
those goods, and taking judgment against Ewing as to the balance of 
their claim, with foreclosure of attachment on certain property levied 
on by virtue of their attachment. 

It is admitted by appellants that the goods in controversy had not 
reached their ultimate destination, and if the suit by appellees against 


Ewing, and the levy of their attachment onthe goods in controversy, 
did not operate a constructive delivery and a waiver of their right of 
stoppage in transitu, the goods were in transit at the time appellee’s 
bond was filed. 


On the Ist day of the July term, 1884, a jury was demanded by 
appellees, and the case was placed onthe jury docket. When the 
case was reached on the jury docket, appellants applied for a contin- 
uance, which was overruled. 

Appellants then filed motion to strike the case from the jury docket, 
which was sustained, and the case placed on the non-jury docket. 
The case being again called by the court, appellants declined to 
announce or go into the trial until the jury docket and cases prior to 
this one had been called and disposed of. The court forced appel- 
lants to go to trial while the jury docket was undisposed of, and while 
they were on the non-jury docket. 


The case was tried on the following issue: 
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1. Appellants tendered the issue that the goods were the property 
of Ewing and subject to the levy of appellants. 


To these appellees replied : 

1. By general denial. 

2. That the goods belonged to Willis & Bro. for the following 
reasons : 

1. Because Ewing bought the goods from appellees on time and 
with no intention of paying for them. 

2. Because Ewing obtained-the goods under false and fraudulent 
pretenses and representations. 

3. Because Ewing represented himself as being solvent, which 
appellees believed and relied on, when in truth and fact he was insol- 
vent when he purchased the goods. 

4. Because Ewing bought the goods with no intention of paying 
for them, and for the purpose of delivering them to Corsicana credi- 
tors in payment of their debts. 

5. Because Blooming Grove, fifteen miles west of Corsicana, was 
the place named by Ewing to Willis as the place of destination of the 
goods, and they had not reached their destination, and were still in 
transit when the writ of appellants was levied. 


To these issues appellants replied by supplemental issues as follows: 

1. General denial. 

2. That appellees, with full knowiedge of all the facts, sued Ewing for 
the purchase price of the goods in controversy, in which they alleged 
the sale to Ewing, and caused an attachment to be levied on these goods, 
knowing that they had not reached their destination, and that appel 
lees did not dismiss their attachment proceedings until they found 
prior attachments would about consume the goods, and that by reason 
of these proceedings, appellees had lost their right to stop the goods 
in transit. 


To these issues appellees replied by supplemental issues as follows: 

1. That at the time they sued Ewing and levied their attachment 
they did not know Ewing had obtained the goods under false 
pretenses. 

2. That at the time they sued Ewing and levied their attachment, 
they did not know Ewing was insolvent when he purchased the goods. 

3. That at the time they sued Ewing and levied their attachment 
they did not know the transit of the goods had not ended, but 
believed the goods had been delivered to proper authority and the 
transit ended. 

The trial resulted in a judgment for appellees. 
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The court filed its conclusions of law and fact in which the court 
finds as facts the following: 

1. That Ewing bought the goods with no intention of paying for 
them. 

2. That when he bought the goods he represented himself as solvent, 
but in truth and fact he was insolvent then and subsequent to the 
proceedings in this case. 

3. That Allyn & Co. had no notice of the fraud of Ewing, and 
was in no way connected with the same. 

4. That appellees, on the 10th of September, sued Ewing and 
vaused an attachment to be levied on these goods, but that this was 
done under the belief that Ewing had sold the goods and ended the 
transit, and that their remedy was by attachment. That having two 
days later learned that Ewing had not transferred the goods, they 
filed their claim bond. 

From these findings the court deduced the following conclusions 
of law. 

1. That appellants, C. H. Allyn & Co., were not affected by the 
fraud of Ewing. 

2. That appellees, P. J. Willis & Bro., could exercise the right of 
stoppage in transitu, and that the filing of their claim bond had the 
effect to dismiss their attachment suit. 

3. That appellees, Willis & Bro., did not waive their right of stop- 
ping the goods in transit by suing Ewing and levying an attachment 
on these goods because done under a mistake of facts as to the status 
of the goods. 

The sixth assignment was to the effect that the court erred in 
refusing to grant appellants a new trial on the ground of newly discov- 
ered evidence to the effect that Fox had bills of lading for these goods 
at and before their delivery to him. 


R. S. Neblett and Jno. D. Lee, for appellants, on the refusal to grant 
acontinuance, cited: R. 8., art. 1277; Chilton v. Reeves, 29 Tex., 275; 
Carter v. Eames, 44 Tex., 544. 

On the order of trial, they cited: R. 8., arts. 1287, 1289, 1290; 
Sayles’ Tex. Prac., sec. 609; McCoy v. Jones, 9 Tex., 366 ; Kirkland »v. 
Sullivan, 43 Tex., 233. 

On the right to reclaim the goods and stop them in transitu, they 
cited: Moore v. Anderson, 30 Tex., 225; Woodson v. Collins, 56 Tex., 
185; Iglehart v. Downs, 19 Tex., 343; Fox & Bro. v. Willis, 60 Tex., 
373; Stark v. Alford, 49 Tex., 260; Vickery v. Ward, 2 Tex., 212; 
Moore v. Gammel, 13 Tex., 120; Howeth v. Mills, 19 Tex., 295; 





ALLYN & Co. v. WILLIS & Bro. [Tyler Term, 





Opinion of the court. 


Bishop on Cont., sec. 661; 5 Wait’s Acts. and Def., 616, 617; Benj. on 
Sales, 482, 433; Woodruff v. Noyes, 15 Conn., 335; 2 Schouler on Pers, 
Prop., 632, 641; Joslin v. Cowee, 52 N. Y.; Bigelow on Estop., 562, 
601; Brown v. Littlefield, 11 Wend., 467; R.8., art. 1258; Dibble », 
Sheldon, 10 Blatchford, 178; Byard v. Holmes, 4 Vroom, 119; Story 
on Sales, sec. 446, 447; Rawson v. Turner, 4 Johnson, 473; Butler »v. 
Hildreste, 5 Metcalfe, 49; Sanger v. Wood, 3 Johnson’s Ch., 421. 


Simkins & Simkins, for appellees. 


STAYTON, ASSOCIATE JUSTICE.—The application for a continuance 
does not contain the requisites of the statute for a first continu- 
ance; nor does it contain such statements as to the diligence used to 
procure the attendance of the witness, or as to the materiality of his 
testimony as would show that any injury resulted from the action of 
the court below. 

On applications not in compliance with the statute, the granting or 
refusing of a continuance, as has often been said, is addressed to the 


discretion of the trial court, and its ruling will not be disturbed by 
this court, unless it be made clearly to appear that the court has 


abused its discretion. No such thing is shown by the record in this 
ease. T. & P. R’y Co. v. Hardin, 62 Tex., 369, and citations. 

It appears that a jury had been demanded by the defendants at the 
proper time, and that the cause had been placed on the jury docket, 
from which the plaintiffs moved to strike it on the ground that the 
jury fee was not paid on the first day of the term. This motion was 
sustained, although, as appears from the bill of exceptions, the jury 
fee was paid before the motion was filed. 

The cause was then called for trial in its regular order, and the 
plaintiffs objected to its trial, on the ground that all the jury cases 
had not been disposed of; but this objection was overruled. 

We are of the opinion that there was no error in this ruling of the 
court. 

The motion to strike the case from the jury docket should not have 
been sustained (Gallagher v. Goldfrank, 63 Tex., 474), and the appel- 
lants cannot be heard to complain that they were not permitted to 
reap a further advantage than had they already, by the erroneous 
ruling of the court on their motion. 

If, however, the cause had been tried out of its regular order, this 
would be no ground for reversal, unless it was shown that some injury 
resulted therefrom, as was made probable in Kirkland v. Sullivan, 43 
Tex., 235; R. S., 1290, 1287. 
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The issues, on which this cause was tried, made the right of the 
appellees to depend on two questions : 

1st. Were the goods obtained by Ewing from appellees by fraud, 
and the contract of sale subject to be avoided on that ground? 

2d. Had the right of the appellees to stop the goods in transit 
ceased ? 

Both of these questions are claimed by counsel to be affected by the 
further question: Whether the appellees, by bringing suit against 
Ewing for the price of the goods and causing them to be seized under 
writ of attachment, waived their right to rescind the sale, or to recover 
the possession of the goods, if the suit was brought with knowledge 
of the facts which entitled them to avoid the sale to Ewing, and with 
knowledge or means of knowledge that the goods were still in transit? 

It is claimed that appellees thereby elected to waive their right to 
rescind the sale or to obtain the possession of the goods. 

That an action was brought for the price of the goods is clear as it 
is that an attachment was sued out and levied. 

One of the grounds for attachment was that the goods had been 
obtained by false pretenses. No other ground of fraud in obtaining 
the goods is shown than that Ewing represented himself to be solvent, 
when, in fact, he was utterly insolvent. 


This pretense of solvency, then, no other false pretense being shown, 
must be deemed the false pretense upon which the writ of attachment 
was founded. If so, it must have been known to the appellees when 
they instituted their action and sued out the writ of attachment 
founded on that identical false pretense, which was the fraud through 
which the goods were obtained. 


They may not have known the secret intention of Ewing never to 
pay for the goods, which the court found to exist, but the facts from 
which the court drew this conclusion were open to them, and with 
knowledge of the fraud through which the sale of the goods was 
obtained, it is but proper to hold them affected with knowledge of 
the fraud, which entitled them to rescind the contract of sale. 

Speaking of cases in which the owner of goods has been induced to 
make a sale by the fraud of the vendee, the rule is thus stated : 

** This contract is voidable at the election of the vendor, not void ab 
initio. It follows, therefore, that the vendor may affirm it, or may 
rescind it. He may sue in assumpsit for the price, and this affirms 
the contract, or he may sue in trover for the goods or their value, and 
this disaffirms it.’? Benj. on Sales, 433, in note to which the author- 
ities, English and American, are collected. 

We therefore conclude that the appellees had such notice of the 
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fraud, through which they were entitled to rescind the sale to Ewing 
at the time they instituted their action against him to recover the 
value of the goods, as to make their act in bringing that action a bar 
to their right afterwards to rescind the contract of sale. 

The two actions are inconsistent. 

It is admitted that the transit of the goods had not been so far 
completed as to cut off the right of the appellees to seize them in 
transitu at the time this action was brought. 

Nor can it be claimed that the levy of attachments by other credi- 
tors of Ewing defeated the right of the appellees to repossess 
themselves of the goods. senj. on Sales, 836, 862; Waits’ Acts & 
Def., 616; Chandler v. Fulton, 10 Tex., 2. 

It is claimed, however, that the former action, in which appellees 
sought to recover from Ewing the price of the goods and caused an 
attachment to be levied upon them, operates as an abandonment of 
their right to seize the goods in transit—that the one action is so 
inconsistent with the other that by the former the appellees must 
be held to have elected not to assert their right to reacquire possession 
of the goods. 

The court below found, as a fact, that the suit was brought and the 
attachment sued out under ignorance of the facts that showed the 
goods were still in such condition as to authorize their seizure in 
transit by the appellees, and it seems to us that the proof fully 
sustains this finding. 

The court further found that when knowledge of the fact that the 
goods had not been delivered to Ewing, or to a bona fide vendee, was 
obtained by appellees, they abandoned the attachment suit, in so far 
as it related to the claim for the valve of the goods seized, and it 
seems to us that the evidence justified this conclusion. 

The fact that the entire action in which the attachment was sued 
out was not discontinued in vacation, does not militate against this 
finding, for that suit was brought to recover the value of other goods, 
as well as the value of those seized under the attachment which had 
been delivered to Ewing before that suit was brought; and as to that 
branch of the case, appellees desired it to stand, that therein they 
might obtain judgment for the value of goods in reference to which 
their right to seize in transit had ceased. 

We have no statute which provides for the discontinuance in vaca- 
tion of a part of a cause of action sued on. 

Under the finding of the court, even if the effect of the former suit 
and attachment was, ordinarily, such as claimed by the appellants, 
the appellees would not be precluded by their former action from 
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asserting their right to the possession of the goods in any lawful 
manner. So it was held in Fox & Bro. v. Willis & Bro., 60 Tex., 373. 

It seems to us, however, that, on principle, there is a difference 
between the effect of a suit to recover the value of goods which a 
vendee has acquired through fraud, and a suit, by attachment or other- 
wise, to recover the price of goods sold without fraud, which, 
however, the seller has the right to arrest in transit in case of insol- 
vency of the vendee, in so far as relates to the right of the vendor to 
institute another suit to recover the possession of the thing sold. 

In both cases title to the property passes to the vendee by the sale, 
but when the sale is procured by the fraud of the vendee the right to 
rescind exists, while if the sale is without fraud the vendor has no 
right to rescind it, but has simply the right to repossess the goods 
and thereby cause his lien for the purchase money to become available. 

In the former case the right to receive the price is utterly incon- 
sistent with exercise of the right to rescind, while in the latter the 
right to recover the price of the thing sold, and to seize it to force its 
payment, are not Inconsistent. 

Fraud is the ground for rescission, and this may exist in a case in 
which the right of stoppage in transitu is found, but the basis of that 
right is the insolyency of the vendee without reference to whether the 
contract of sale was procured by fraud. 

Fraud, and the right to rescind resulting therefrom, may be waived 
without affecting the right resulting from insolvency. 

In Wordruff v. Noyes, 15 Conn., 335, it seems to have been held that 
if the vendor seizes the goods sold, as the property of the vendee, 
while in transit, by attachment, thereby the right to stop them in 
transitu was destroyed; and we find the rule so stated by Mr. Wait 
and also by Mr. Bishop, on the authority of that case, 5 Wait’s 
Acts. and Def., 616; Bishop on Contr., 661. 

Upon these authorities the same rule was intimated in Halff, Weis 
& Co. v. Allyn & Co., 60 Tex., 278, the correctness of which subse- 
quent reflection causes us ‘to doubt. 

We have not the case referred to before us, but it seems to us that 
the rule cannot be sustained on any other theory than that by stop- 
ping the goods in transit the vendor rescinds the contract of sale. 

If this be not the effect of that act, we do not see how, in ordinary 
cases, the assertion of the right to have the price of the goods paid 
by their sale through an attachment suit is inconsistent with the 
right to stop the goods in transit in any lawful manner; for in either 
case, as we understand the rule, the title of the vendee is recognized 
and the vendor simply asserts against that title a lien. 
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Whatsoever doubt there may have been in former times as to the 
effect of stopping goods in transitu, we think it was settled by the 
great weight of authority, English and American, ‘‘that the true 
nature and effect of this remedy of the vendor is simply to secure the 
goods to his possession, so as to enable him to exercise his rights ag 
an unpaid vendor, not to rescind the sale.’’ Benj. on Sales, 867, 868, 
and citations ; Wait’s Acts. and Def., 618, and citations. 

Such is certainly the rule in this state. In Chandler v. Fulton, 10 
Tex., 23, it was said: ‘‘The property in the goods unquestionably 
was in Nicholson (the vendee), and the admission of that fact by 
the consignors or their agents could not affect the right of stoppage 
in transitu. That right does not rest upon the ground of a rescission 
of the contract. It merely places the consignor in the position in 
which he was before the transitus began, and enables him to enforee 
the right of lien, which arises in every vendor on the non-payment of 
the purchase money, and continues until the goods come, with his 
consent, to the actual possession of the vendee or hisagents. It isa 
right bestowed upon the vendor in this case to prevent the injustice 
which would be done him if, in consequence of the vendee’s insol- 
vency, while the price of the goods was yet unpaid, they were seized 


e 


upon in satisfaction of his liabilities, and thus thegoods of one man 
were to be disposed of in payment of the debts of another.’’ 
There may arise cases in which a vendor would be estopped to 


assert his right of stoppage in transitu; but, if so, it seems to us that 
this must result from some fact other than suit and levy of an attach- 
ment on the goods to secure the payment of the purchase money; for 
the one remedy, as the other, recognizes the title of the vendee. 

If the goods can be brought into the possession of the vendor 
without legal process he may, after notice and the allowance of a 
reasonable time to the vendee to pay for and take them, sell them, and 
appropriate so much of the proceeds as may be necessary to the 
payment of their price, and the vendee will be entitled to any 
surplus. 

If the goods do not sell for enough to pay the debt the vendor can 
recover the balance from the vendee in any proper action. 

This is but one way of enforcing the lien which the law gives ta 
the vendor, and if the same thing is sought to be done through an 
attachment suit, which is surely not the most appropriate remedy, 
still this is but an effort to acquire through the officer and to enforce 
a lien existing by law as well as acquired by the levy of the writ. 

That sequestration would be a proper remedy in case the vendor 
could not get possession otherwise we have no doubt, and we are of 
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) the the opinion that the remedy sought in this case is a proper one ; for 
the as the property had been seized by the writs of others, its possession 
could not otherwise be properly acquired. 

The evidence of the witness, Fox, claimed to have been newly discov- 
ered, in view of the evidence given by him, and of the admitted facts 
of the case, could not have changed the result ; his mere custody of the 
pill of lading to receive and forward the goods was of no consequence. 

We find no error in the judgment and it is affirmed. 
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(Case No. 1881) 


. HoMESTEAD—CONSTITUTION OF 1845—LigeN.—Under the constitution of 1845, a 
lien upon the homestead, given by the husband, or by the husband and wife, 
which could be effective only through the instrumentality of a forced sale, was 

ized not void or voidable, but inopetative. (Sampson v. Williamson, 6 Tex.) If the 

man lien could be foreclosed without a forced sale it was valid and effective. (Bom- 
back v. Sykes, 24 Tex., 217.) 

. SAME.—The lien could be foreclosed by forced sale of the property if the home- 

l to stead use had ceased at the sale of the property. (Lee v. Kingsbury, 13 Tex., 

hat 68; Stewart v. Mackay, 16 Tex., 56.) 

ich- . SAME—CONSTITUTION OF 1869.—The constitution of 1869 was not different in these 

for respects from that of 1845. (Jordan v. Peak, 38 Tex., 429; Petty v. Barrett, 37 
Tex., 84.) 

. HomestEAD—UseE.—U nder the constitutions of 1845, 1866 and 1869, in order for 
dor several city lots to constitute one homestead, they had to be used for homestead 
fa purposes, not as places of business for the head of the family. (Iken & Co. v. 
and Olenick, 42 Tex., 195; overruling Hancock v. Morgan, 17 Tex., 582, ete.) 
the 5, SAME—CONSTITUTION OF 1876.—The constitution of 1876 extended the exemption 

to the place of business of the head of the family, and it was declared that no 
any mortgage, trust deed or other lien upon homesteads, “shall ever be valid,” and 
hence they could never be operative, whether made by the husband or by the 
ean husband and wife. 

SAME—CONSTRUCTION.—W hat can not “ever be valid” is never valid, and what is 

never valid is always void. No distinction was intended between mortgages and 
ta other liens, and sales involving conditions of defeasance. (Former Texas deci- 
sions reviewed, and California decisions considered.) 

. HoMESTEAD—ABANDONMENT.—See statement of case for facts held insufficient to 
constitute abandonment of homestead. 

. SAME.—A husband, without the concurrence of his wife, may divest his place of 
business of the homestead protection by abandonment, and then himself convey 
it, but he can not make a deed of assignment to it before abandonment without 
the consent of his wife, in legal form. (Miller v. Menke, 56 Tex., 559, approved.) 
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Statement of the case. 


APPEAL from Gregg. Tried below before Hon. Felix J. MeCord, 

This is an ordinary suit of trespass to try title and for damages, 
instituted by appellee against W. C. Inge, appellant, and The Mutual 
Fire Shielders Association. The land in controversy is described ag 
follows: A part of the H. McNutt headright survey in Gregg county, 
and known and designated upon the map of the town of Longview ag 
the east half of the north half of lot number six, in lot number 
twenty-one. 

On July 21, 1885, J. W. Boring, assignee of the estate of T. E. 
Kennard, filed his petition of intervention, and claimed the property 
by virtue of a deed of assignment from Kennard to himself, which 
deed of assignment was executed and delivered on January 20, 1885, 
There was situated upon the property in controversy a two-story 
brick storehouse. T. E. Kennard, who was a married man and living 
with his family on other lots in the same city, occupied the house ag 
a dry goods store, from March 1, 1882, until January 20, 1885, upon 
which last mentioned date he assigned his property—such as was not 
exempt—to J. W. Boring for the benefit of his creditors. In connee- 
tion with his dry goods business he had been and was carrying on, 
in the building, a fire insurance business, and soon after he made the 
assignment he moved his insurance office into the second story of the 
storehouse, and there conducted his business until the sale of the 
storehouse by himself and wife to appellant Inge, on April 13, 1885. 
Both defendants answered plaintiff’s petition by general demurrer 
and plea of not guilty, and the appellant, W. C. Inge, plead specially 
the homestead exemption of the property to T. E. Kennard and wife; 
that the deed of trust from T. E. Kennard to A. 8. Taylor, trustee 
for J. H. Cain, appellee, and the sale thereunder, by virtue of which 
appellee claimed title, were void and imperative under the constitu- 
tion and law, and passed no title to appellee. 

And appellant, Inge, answered the intervenor’s petition by general 
demurrer and general denial. Ail parties agreed on the Texas & Pacifie 
Railway company as common source of title by written instrument. 

Appellee deraigned title as follows: Texas & Pacific Railway 
company to Boring & Kennard, by deed dated May 19, 1874. J. W. 
Boring to T. E. Kennard, by deed dated March 1, 1882. T. E. 
Kennard to A. 8. Taylor, trustee for J. H. Cain, deed of trust, dated 
January 11, 1883. A. 8. Taylor, trustee to John H. Cain, by deed 
dated April 11, 1885. 

Appellant, W. C. Inge, relied upon the same title down to T. E. 
Kennard, and claimed title by virtue of a deed from T. E. Kennard 
and his wife, Sarah E. Kennard, dated April 13, 1885. 
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J. W. Boring, the intervenor, claimed title by virtue of a deed of 
assignment from T. E. Kennard to him, dated January 20, 1885. 

The case came on for trial August 7, 1885. The court overruled 
appellant’s general demurrer to appellee’s general and first supple- 
mental petitions, and also overruled defendant’s general demurrer to 
intervenor’s first original petition, and upon trial of the cause (a jury 
being waived) the court rendered judgment for appellee, for the land 
and $172.50 damages against defendants and intervenor. 


T. M. Campbell and J. M. Duncan, for appellant, Inge, cited : Jacobs, 
Bernheim & Co. v. Hawkins, 63 Tex., 1; Axerv. Bassett, 63 Tex., 545. 


0. B. & S. B. Kilgore, for appellant, Boring, cited: Miller v, Menke, 
56 Tex., 539; Shryock & Rowland v. Latimer, 57 Tex., 675 ; McDonald 
vy. Campbell, 57 Tex., 614; Scheuber et al. v. Ballowe et al. 5 Law Rev., 
325; Tilman v. Brown, 5 Law Rev., 443. 


Booty & Young and M. R. Geer, for appellee, as to the effect of the 
deed of assignment to Boring, cited: Hall 2. Bliss, 118 Mass., 554; 
Chace v. Chapin, 130 Mass., 128; 17 N. Y., 580; in re. Howe, 1 Paige’s, 
Ch. 125 ; 2 Paige’s Ch., 567; Haggerty v. Palmer, 6 Johnson’s Ch., 437 ; 
11 Ala., 1067; in re. Lambert, 2 B. R., 426; in re. Bowe, 1 B. R., 628. 

On the trust deed being simply voidable, they cited: See. 50, General 
Provisions Constitution, 1875; Stuart v. Mackay, 16 Tex., 56; 57 
Tex., 674; Allen v. Cook, 26 Barb., 374; 4 Allen, 516; Heinmelman 2. 
Schmidt, 23 Cal., 117; Gee v. Moore, 14 Cal., 472 ; Bowman v. Norton, 
16 Cal., 214; Folsom v. Carli, 5 Minn., 264; Tillatson v. Mellard, 7 
Minn., 419; Vasey v. Trustees, &c., 59 Dll., 188-9; 48 IIL, 369; 69 
Iil., 448. 

On the question of homestead, they cited: 55 Tex., 355; Cooley 
on Const. Lim., 4th ed., pp. 78-80; smith v. Saxton, 6 Pick., 486; 
Stuart v. Mackay, 16 Tex., 56; Shyrock & Rowland vz. Latimer, 57 
Tex., 674; 23 Cal., 117; 14 Cal., 472; 16 Cal., 213; 5 Minn., 269; 7 
Minn., 419; 55 Tex., 355; 56 Tex., 287; 58 Tex., 334. 


ROBERTSON, ASSOCIATE JUSTICE.—The constitution of 1845 (see. 
22 of Gen. Prov.) exempted the homestead of the family from forced 
Sale and prohibited the husband from disposing of it without the 
consent of the wife. The right of the husband and wife to encumber 
or dispose of it was not restricted. An encumbrance which could be 
effective only through the instrumentality of a forced sale, was neither 
void nor voidable, but, by reason of the inhibition of forced sales of 
the homestead, inoperative. Sampson & Kune v. Williamson, 6 
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Tex., 109. If the lien could be foreclosed without a forced sale, as 
by power of sale in a mortgage or deed of trust, it was both valid and 
effective. Bomback v. Sykes, 24 Tex., 217. 

The lien could be foreclosed by forced sale of the property, if the 
homestead use had ceased at the date of the remedy. Lee v. Kings. 
bury, 13 Tex., 68; Stuart v. Mackay, 16 Tex., 56. 

The constitution of 1869, in these respects, was not different from 
that of 1845. Jordan v. Peak, 38 Tex., 429; Petty v. Barrett, 37 
Tex., 54. 

If the homestead was the separate property of the husband, or was 
community property, a lien given upon it by the husband alone 
would be inoperative only whilst the property was protected by the 
homestead use. Stuart v. Mackay, supra. 

This use could not be disturbed under the lien given by the 
husband, but the lien was valid; its fruition was dependent upon the 
contingency of a cessation of the unassailable use. 

Under the constitutions of 1845 and 1866, the urban homestead 
could consist of a lot, or lots, not exceeding in value, with the 
improvements upon them, two thousand dollars. In this respect the 
constitution of 1869 made material changes. Under it the urban 
homestead might consist of a lot or lots not exceeding in value at the 
time of their destination, five thousand dollars, exclusive of improvements, 
Under all these constitutions the lots had to be used for homestead 
purposes. The cases of Hancock v. Morgan, 17 Tex., 584; Pryor », 
Stone, 19 Tex., 371; and Moore v. Whitis, 50 Tex., 443, had indicated 
that the use of one of these lots claimed as an urban homestead as the 
place of business of the head of the family, secured it the constitu- 
tional protection. But in [ken & Co. v. Olenick, 42 Tex., 200, the 
cases were reviewed, and the conclusion reached that such use would 
not protect the lot so used from forced sale. We have said thus mueh 
to show the situation when the constitution of IS76 was adopted. 
Liens upon the homestead, if given by the husband alone, were valid; 
and if given by the husband and wife, were valid; and if so given as 
to be effective without a forced sale, were valid and effective, and the 
place of business of the head of a family was not, as such, protected. 
The constitution of 1845 and that of 1866, provided for the protee 
tion of the homestead in precisely the same language. The consti 
tution of 1869 changed the value of the urban homestead, but 
provided for its protection in the language substantially of the consti- 
tution of 1545. In the constitution of 1876, two distinetly new 
features are added. One is the protection of the place of business of 
the head of the family, the unprotected condition of which had then 
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peen recently declared in [ken & Co. v. Olenick. No difficulty is made 
on this appeal in the construction or meaning of this feature. Al the 
parties agree that the house and lot in controversy, for several years 


prior to January 20, 1885, was the place of business and part of the 
homestead of T. E. Kennard. 

The other feature added in the constitution of 1876 is presented in 
the following language: ‘* No mortgage, trust deed, or other lien on 
the homestead, shall ever be valid, * * j+#+ %* whether such 
mortgage, trust deed or other lien shall have been created by the 
husband alone, or together with his wife, and all pretended sales of 
the homestead, involving any condition of defeasance, shall be void.’’ 
See. 51, Gen. Prov. Trust deeds containing powers of sale, made by 
both husband and wife, before this, were both valid and effective. 
Now they are reduced to the same footing with mortgages and other 
liens. Mortgages and other liens were valid before, but not effective 
until the property was stripped of the homestead character. By this 
provision, none such ‘‘shall ever be valid.”’ If they are never valid, 
they can never be operative. A distinetion was also drawn before 
this between liens created by the husband alone, and those created by 
both husband and wife. That distinction is abolished. Whether made 
by one or both. it shall not ‘‘ever be valid.’’ Sales involving a 
condition of defeasance are mortgages. Such sales are declared void; 
but mortgages shall not ‘‘ever be valid.’’ There is no reason for 
distinguishing their fates, and the language does not do so. What 
cannot ‘‘ever be valid,’’ is never valid, and what is never valid, is 
always void. Such expressions as void, invalid, are often used to 
denote only a qualified invalidity, and, whether used to denote that 
the thing prohibited is as if it were not, or is so considered oniy with 
reference to certain rights, persons or situations, must be determined 
by construction. If the framers of the constitution of 1876 had been 
content with the protection of the homestead provided under previous 
constitutions, the language already construed was certainly the best 
to be used in perpetuating the old rules. But the tendency in the 
popular mind to liberalize and enlarge this exemption, as was said in 
the case of Miller v. Menke, 56 Tex., 550, has been uniform and 
steady. The new features in the constitution of 1876 not only aptly 
reverse the holding in [ken & Co. v. Olenick, but also seem intended 
to prevent the further application of the principles announced in 
Sampson & Kune v. Williamson, Bomback v. Sykes, Lee v, Kings- 
bury, Stuart v. Mackay, and Jordan v, Peak. None of the various 
forms of liens presented in these cases, some immediately and others 
contingently operative, it is now provided, shall ‘‘ever be valid,’ 
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whether given by the husband and wife, or by the husband alone, 
The homestead act of California of 1860, prov vide dthat“ * * & 
no mortgage or alienation of any kind, made for the purpose of 
securing a loan or indebtedness upon the homestead property, shal] 
be valid for any pagpene whatever * * * _ 3 and in Bowman 
v. Norton, 16 Cal.,,214, Chief Justice Field intimated the opinion that 
mortgages given upon the homestead after the passage of that act 
would be void. But in the case of Heinmelman v. Schmidt, 23 Cal,, 
117, upon the authority of cases arising under the act of 1851, and 
on a strict construction of the language of the act of 1860, the 
Supreme Court of that state, from which Chief Justice Field had been 
removed to a higher field of judicial employment, held that a mort- 
gage upon the homestead became effectual as soon as a declaration of 
abandonment was filed. The portion of the act of 1860, above quoted, 
was repealed by the act of 1862, and whilst Heinmelman v. Schmidt 
was not afterwards, in terms, overruled, a different construction of the 
act of 1860 was announced in Peterson v. Hornblower, 33 Cal., 273, 
and conceded acted upon by the court in the case of Lears 2, 
Dixon, 33 Cal., 326. If the language of the act of 1860 had been 


found in a constitution of California, it would not have been strictly 
construed, and the instruments denounced as invalid ‘* for any purpose 
whatever’? would not have escaped their death-warrant contained in 
the fair import of the words used. We are of opinion that the 
clause quoted from the constitution of 1876 renders all liens upon 


the homestead, not expressly excepted, absolutely void, and that they 
are not vitalized by the divestiture of the homestead character. The 
owner is no longer tempted to stake the home of his family upon 
desperate or delusive ventures, and the creditor can no more gamble 
upon the chances of the cessation of the homestead use. T he lien, 
even when effective without a forced sale, was generally fiercely liti- 
gated through all the courts. The convention conceived that these 
were evils, and we think they have been effectively abolished. 

The title of the appellee in the court below is derived through a 
deed of trust given by Kennard upon the house and lot in contro- 
versy at a time when it is admitted the house and lot constituted part 
of the homestead. Under the views expressed in this opinion the 
deed of trust was void, and the judgment for the appellee must be 
reversed. 

This leaves only the issues between the two appellants. The 
assignee Boring, is entitled to recover only in the event that the 
property had ceased to be a part of Kennard’s homestead at the date 
of the deed of assignment. Kennard was a merchant, and was carry- 
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ing on his business in the house and on the lot in controversy. The 
deed of assignment in terms conveys the storehouse to the assignee. 
This can make no difference. If it had ceased to be a part of his 
homestead, it passed without mention; if it remained a part of the 
homestead, as the wife did not join, itdid not pass, though mentioned. 
The husband, without the concurrence of the wife, may divest his 
place of business of the homestead protection by abandonment, and 
then himself convey it. The court below held that the abandonment 
was accomplished by Kennard’s insolvency, and by the deed of 
assignment conveying the homestead. An insolvent merchant may 
continue in business, and if he ceases and assigns, conveying his place 
of business to his assignee is not more conclusive evidence of his 
purpose not again to use it than conveying it to any other person. 
It appears that the cessation of his business and the execution of the 
deed of assignment were simultaneous acts. The only evidence that 
he had abandoned his business place as a part of his homestead before 
he assigned was that he was insolvent. This was manifestly insuffi- 
cient. He may have intended to abandon, but he had not abandoned 
the homestead right in the house and lot in controversy, and his 
conveyance of it without the concurrence of his wife in legal form 
was therefore inoperative. We think the case of Miller v. Menke, 56 
Tex., 559. is decisive of this. 

The appellee, the plaintiff in the court below, was not entitled to 
recover, because he showed no title. The assignee, Boring, who was 
intervenor in the court below, was not entitled to recover, because his 
prima facie case was rebutted by proof of the homestead character of 
the property at the date of his deed. If Inge had no title, the result 
would necessarily be the same, and would remain unchanged, regard- 
less of the decisions of other questions raised. 

The case was tried below without a jury, and the only evidence 
excluded was that offered in behalf of appellant Inge. We there- 
fore reverse the judgment and render here the judgment which 
should have been rendered in the court below, that the plaintiff and 
the intervenor in the court below take nothing by their suit, and the 
defendant go hence without day, and recover of the plaintiff all costs 
except those caused by the intervenor, and of him,those so caused. 


REVERSED AND RENDERED. 


[Opinion delivered November 27, 1885. ] 
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H. J. McKay v. M. D. OVERTON, ExX’x. 
(Case No. 1924 


3 LIMITATION—ACKNOWLEDGMENT.—The indorsement on a note,‘ This is to certify 
that I renew the within note this 30th of April, A. D. 1882,” signed by the 
maker, is sufficient to prevent the note from being barred by limitation. 

2. PARTNERSHIP—SETTLEMENT.—A suit might be maintained by the executrix of a 
deceased partner against another partner without having a settlement of the part- 
nership affairs, if the obligation sued upon showed an indebtedness by defend- 
ant independent of the state of the partnership accounts 

8. SAME—SET-OF F—LIMITATION—AcCCOUNT.—In a suit by the executrix of one part- 
ner against the surviving partner on an open note, defendant claimed in set- 
off that the deceased partner had lent certain partnership property to third 
parties, and agreed to be responsible to defendant for his half interest in the 
property loaned. Held: 

(1) Since the answer indicated that the agreement was that the deceased part- 
ner would account in the course of settlement of the partnership affairs for 
defendant’s half interest in the loaned property, the lapse of four years would 
not necessarily bar a remedy based upon that agreement 

(2) That it was admissible for defendant to testify that the loaned property 
had not been returned. 

(8) Plaintiff was entitled to recover the value of the note, whether it was the 
result of a partial or final settlement of the partnership affairs, or arose from 
matters independent of the partnership. 

(4) Defendant could not claim against plaintiff’s demand a set-off arising 
from a single partnership transaction. He should have prayed for a settlement 
of the partnership affairs, and that any sum found due him should be allowed 
as a set-off. 

4. EVIDENCE—EXCEPTIONS.—A bill of exceptions to the exclusion of testimony 
should show that the testimony would have benefited the party excepting. 

5. EvIDENCE—EXPERT.—A book-keeper can not be allowed to explain, as an expert, 
books not shown to have been kept in accordance with any technical or scien- 
tific system of book-keeping 

6. STATED AcCOUNT— MISTAKE— BURDEN OF PROOF.—The condition of accounts 
between two partners was stated, and an obligation to pay the amount due by 
him was signed by defendant, the right being reserved to correct any errors 
that might be found in the settlement. Ae/d: 

(1) That the stated account was something more than /rima facie evidence. 
(1 Wait’s Acts. & Def., 195.) 

(2) The entire instrument was operative if the promise to pay was unquali- 
fied, unless errors in the settlement were shown. 

(3) The jury were properly instructed to supply any matter improperly omit- 
ted in the account, and the burden of proving such matter was properly imposed 
on defendant. 

7. PARTNERS—DEBT—INTEREST.—Sums due by one partner to another do not bear 
interest until after a settlement, but if the partles agree that interest shall be 
paid, such agreement shall govern. 


APPEAL from Rusk. Tried below before the Hon. J. G. Hazle- 
wood. 
The opinion states the case. 
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Field & Buford, for appellant, on the endorsement, cited: R. 8., 
art. 3219; Coles v. Kelsey, 27 Tex., 555; Aldrite v. Demmit heirs, 32 
Tex., 575; Erskine v. Wilson, 27 Tex., 117. 

On suit before settlement, they cited: Lockart v. Lyttle, 47 Tex., 
452; Merriwether v. Hardeman, 51 Tex., 436. 


G. H. Gould, for appellee. 


ROBERTSON, ASSOCIATE JUSTICE.—The appellee, the plaintiff in 
the court below, declared upon an instrument in writing in the fol- 
lowing language: ‘2,297. One day after date I promise to pay 
Jno. F. Overton twenty-two hundred and ninety-seven dollars for 
value received, with ten per cent. interest from date, for an one-half 
undivided interest in’’ certain lands mentioned, and then con- 
cluded: ‘*The above note is open for the correction of any errors 
that may be found in our settlement, on pages 104 and 115, to date, 
this June 1, 1878. [Signed.] H. J. McKay.”’ 

Upon this instrument was the following indorsement: ‘‘This is to 
certify that [ renew the within note this 30th of April, A. D. 1882. 
[Signed.] H. J. MeKay.”’ 

To this pleading the defendant-appellant, demurred on the ground 
that the above indorsement was not sufficient to prevent the note from 
being barred by the statute of limitations. The court overruled the 
demurrer, and this action is assigned as error. The effect of the 
indorsement is a reiteration of the promises contained in the original 
instrument. It is undertaking anew, in the terms of the original 
contract, and is unquestionably good to prevent the bar of the statute. 

The defendant also demurred to the plaintiff’s petition, on the 
ground that the petition showed that she sued as executrix of Jno. F. 
Overton’s will, and that Overton and the defendant had been part- 
ners at the date of Overton’s death, and prayed for and sought no 
settlement of the partnership matters. This demurrer was properly 
overruled, as the petition did not show that Overton and defendant 
had ever been partners. If it had shown such a partnership it does 
not necessarily follow that the plaintiff could not maintain the suit 
without having a settlement of the partnership affairs, as the obliga- 
tion sued upon showed an indebtedness by the defendant independent 
of the state of the partnership accounts. In this respect the case 
differs from Lockhart v. Lyttle, 47 Tex., 452; Merriwether v. Harde- 
man, 51 Tex., 436. 

The defendant pleaded in answer, among other things, that he and 
Overton had been partners at the date of the latter’s death, and that 
Overton, without defendant’s consent, had lent certain partnership 
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property to B. Cannon & Co., and at the time, several years before 
the execution of the contract sued upon, agreed to be responsible to 
defendant for his half-interest in the loaned property; that the loaned 
property was never returned, and that he was entitled to a credit upon 
the demand sued upon of one-half the value of the loaned property, 
There was evidence tending to support this plea, and the defendant 
offered himself as a witness to prove that the loaned property was 
never returned by Cannon & Co., and his testimony was rejected upon 
the ground that he would be testifying to a transaction with plaintiff’s 
testator, contrary to the statutes, and that more than four years had 
elapsed from the date of the transaction to the date of filing the plead- 
ing, in which this defense was averred. Neither of these objections 
were tenable. The answer rather indicates than negatives the idea 
that Overton’s agreement was that he would account in the course or 
settlement of their partnership affairs for defendant’s half interest in 
the loaned property. Time, therefore, would not necessarily bar ; 
the defendant’s remedy upon Overton’s promise. That the loaned : 
lumber had not been returned was not a transaction with Overton, 
but an independent fact, upon which the defendant was a competent 
witness. The exclusion of this testimony was, therefore, error, for 
which the cause must be reversed, if the matter it tended to prove 
presented any defense or set-off to the plaintiff’s suit. The demand 
sued upon was an ascertained sum due by the defendant to Overton. 
The pages referred to in the instrument are pages in the partnership 
book of Overton and defendant, and on one of them is an agreement 
signed by both partners, stating that the balance due by defendant to 
Overton at the date of the obligation, is the sum of twenty-six hun- 
dred and eighty-seven dollars and twenty-four cents, which, on the 
same day, is reduced to the sum named in the instrument sued on by 
crediting defendant with his interest in certain notes. Neither party 
contends that this was a final or complete settlement of the partner- 
ship affairs of Overton & McKay, even up to its date. The plaintiff 
stands upon the defendant’s promise to pay the sum named in the 
obligation sued upon, and to her it makes no difference whether it is 
the result of a partial or final settlement of the partnership affairs, or 
arises from matters independent of the partnership. The defendant 
has promised to pay to her testator so much money, and this she is 
entitled to recover, unless the defendant shows a valid defense or set- 
off. The defendant, by way of set-off pleads the transaction in which 
Overton agreed to be responsible to him for his part of the loaned 
lumber. He avers that the partnership matters have never been set- 
tled; he prays for no settlement of them; he does not aver that upon 
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such settlement, independent of the obligation declared upon, he would 
be entitled to recover anything from the estate of his deceased part- 
ner, but from the partnership business he selects a transaction, in 
which, isolated and considered alone, his partner would be indebted 
to him, and pleads that indebtedness as an offset to the plaintiff’s 
demand, based upon his written promise to pay money to his deceased 
partner. In the cases of Lockhart v. Lyttle and Merriwether 2. 
Hardeman, it was held that one partner could not maintain an action 
against another for an indebtedness arising from a partial consideration 
of the partnership business, whether such indebtedness exists or not 
depends upon a settlement of the entire partnership business. This 
rule, for equal reason, forbids the defendant to claim against the 
plaintiff’s demand a set-off, arising from a single partnership transac- 
tion. If, upon a final settlement of all the partnership matters, the 
defendant believed the plaintiff, or her testator’s estate, would owe 
him, he ought to have prayed for such settlement, and that any sum 
found due him should be allowed as a set-off to the plaintiff's demand. 
The evidence improperly excluded, if admitted, did not tend to 
prove any valid defense or offset to the plaintiff’s suit, and the appel- 
lant cannot therefore complain of the error committed by the court 
below in excluding it. 

The other facts which appellant offered to prove by himself were 
pertinent to the plea, which, we have just concluded, presented no 
defense. 

The court below did not err in refusing to hear the testimony of 
appellant’s expert book-keeper. No occasion for explaining the mill 
books is shown in any part of the record, and if the testimony was 
proper, the bill of exceptions reserved to the ruling of the court in 
excluding it, does not show that the witness would have sworn to or 
elucidated any fact of any benefit to the appellant. It was not shown 
that the books were kept in accordance with any technical or scien- 
tific system of book-keeping. If we may judge of the method of 
keeping the books by the sample pages contained in the record, 
common sense would be more likely than science to evolve from them 
the true condition of the business, if indeed each item or entry was 
not entirely enigmatical to any intelligence not otherwise advised of 
the facts intended to be recorded. 

The 5th and 11th assignments complain of the charge of the court, 
but the only matter sufficiently specified to be considered is, that the 
court in the charge construed the instrument sued upon as too 
conclusive evidence of indebtedness by defendant to plaintiff. The 
appellant seems to consider that the instrument was of no effect what- 
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soever—that appellant’s promise to pay to Overton a specified sum, ag 
the evidence of a demand, was nullified by the stipulation that the 
amount is left open for the correction of any errors to be found in 
the statement of the account or calculations by which the amount 
was ascertained. A stated account is something more than prima 
facie evidence. 1 Wait’s Acts. and Def., 125. 

Here the account was stated, and an obligation to pay the amount 
found to be due by appellant was signed by him; the whole effect of 
both these acts is claimed to be destroyed by the reserved right to 
correct any errors that might be found in the settlement. The entire 
instrument is operative if the promise to pay is construed to be 
unqualified unless errors in the settlement are shown. The charge, 
fairly enough, in view of the pleadings and evidence, interprets the 
legal effect of the instrument. The defendant, in his pleading, claims 
that several matters ought to have been embraced in the settlement that 
were not considered init. If they were omitted by accident or mistake 
the jury are authorized to make the correction. What is meant by 
accident or mistake is not stated, but, from the whole charge, the jury 
was authorized to supply any matter improperly omitted in the 
account. Theburden of proving that any omitted matter ought to have 
been considered, was properly imposed on appellant. The errors, 
which the appellant reserved the right to correct, were only such as 
entered the settlement through accident or mistake, or miscalculation 
in figuring out the result, and these the charge authorized the jury 
to consider, and if proved, to make the basis of restating the 
account. 

The 6th assignment complains that the court erred in qualifying 
the special charge requested by appellant. Inthe statement of account 
referred to in the instrument sued upon, the appellant is charged 
with interest. The court, at appellant’s request, charged the jury 
that sums due by one partner to another did not bear interest until 
after a settlement, and added the qualification, in effect, that if the 
parties agreed that interest should be paid, their agreement, and not 
the stated principle of law, shonld govern. This was certainly a 
correct instruction. If appellant was under a mistake of law in 
agreeing to the charge, such mistake entitles him to no relief. 

The defendant pleaded that the instrument sued on was given for 
the accommodation of Overton, and one witness testified that he was 
present when the instrument was signed, and that this was the 
purpose in executing it. Against this was the form of the obligation, 
the declarations of appellant, his renewal of thé note, the statements 
of account referred to in the instrument, and indeed every fact and 
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circumstance in the case. The verdict of the jury on this issue is 
sustained by a preponderance of the evidence. 

The 13th assignment has been disposed of in considering the 
defendant’s plea of set-off of half the value of the loaned lumber. 
The declarations of appellant were obviously admissible, although he 
could not testify to transactions with the deceased. Excluding him 
as a witness to such transactions does not affect the value or deprive 
his adversary of the use of his admissions. 

We find no error in the judgment and it is therefore affirmed. 


AFFIRMED, 
[Opinion delivered November 24, 1885. | 





ELLIS JOHNSON v. MARY A. JOHNSON. 
(Case No. 1914) 


1, VERBAL PARTITION—EsTOPPEL.—A father made a verbal gift to his two sons of a 
one hundred and sixty acre tract of land and an adjacent forty acre tract, the 
two hundred acres to be divided equally between the donees as they might 
agree. By mutual agreement, plaintiff (ene of the sons) took the forty acre 
tract and sixty acres off the north end of the one hundred and sixty acre piece, 
defendant’s husband (the other son) taking one hundred acres off the south end 
of same. The division line was agreed upon, marked and fenced, and each put 
improvements on his part. The father afterwards gave plaintiff a deed to the 
north half of the one hundred and sixty acres, thus giving him about twenty 
acres claimed by defendant. //e/d- 

(1) That the verbal partition was valid. (Following Shannon v. Taylor, 16 
Tex., 413; Stuart v. Baker, 17 Tex., 417; Houston v. Sneed, 15 Tex., 307, etc.) 
(2) Since the father seemed indifferent as to what particular part of the land 
each son should take, the verbal partition agreed upon prior to the time the 
father made the deeds was as binding as though the two sons had held the 

entire land as tenants in common by perfect title. (Huffman v. Cartwright, 44 

Tex., 206.) 

(5) The subsequent conveyance gave the power to carry out the verbal parti- 
tion, not the right to disaffirm it. 
(4) The fact that defendant, after the death of her husband, accepted a deed 

from the father to the south half of the one hundred and sixty acre tract did 

not deprive her of any right acquired by her husband under the partition. 


2. CHARG! See statement of tacts tor charge held to le erroneous, 


for APPEAL from Hopkins. Tried below before the Hon. E. W. 
was ; Terhune, special judge. 
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This was an action of trespass to try title, brought in the District 
Court of Hopkins county by appellant against appellee, to recover 
eighty acres of land, the north half of a 160 acre tract deeded by 
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Defendant answered, first by plea of not guilty, and, by amended 
original answer, filed August 30, pleaded general denial, not guilty, 
and by special answer set up that in 1874, Alexander Johnson, the 
father of plaintiff and also William Johnson, defendant’s deceased 
husband, made a verbal gift of said 160 acres of land and also 40 
acres of timbered land, lying adjacent thereto, to plaintiff and William 
Johnson, and by the terms of the gift, said 200 acres of land was to 
be divided equally by and between the donees, as they might after- 
wards agree. That in March, 1875, William Johnson and plaintiff, 
by mutual agreement, divided the 200 acres of land, plaintiff taking 
the 40 acres of timber and 60 acres off the north end of the 160 aere 
tract, and William Johnson taking 100 acres off the south end of the 
160 acre tract; and that William Johnson and plaintiff agreed upon 
a division line, and marked the same, and established a fence upon 
such division line, and acted upon the agreement by using and 
improving their respective portions. That the deed from Alexander 
Johnson to plaintiff, conveying to him the north half of the 160 acres, 
was made without the consent or knowledge of defendant and in 
fraud of her rights, as it embraced the land in controversy in this 
suit, to wit—21 acres; and defendant disclaimed as to the balance of 
land described in plaintiff’s petition. Both plaintiff and defendant 
claimed title from Alexander Johnson. 

The cause was tried by a jury, who found for the defendant, and 
judgment was rendered in her favor. 

The first charge asked by plaintiff, and refused, was as follows: 
‘“‘Tf the jury believe from the evidence, that after executing the 
deed in evidence to plaintiff, Alexander Johnson and his wife 
conveyed to defendant by deed the south half of the 160 acre tract 
of land described in the evidence, which south half does not include 
the land in controversy, and defendant knowing this fact, accepted 
such deed, you should find for the plainiff the land in controversy.” 


John W. Cranford, for appellant. 


J. K. Milam, for appellee, cited: Willis v. Mathews, 46 Tex., 478; 
McArthur v. Henry, 35 Tex., 801; Floyd v. Rice, 28 Tex., 341; 
Browning v. Atkinson, 46 Tex., 606. 


STAYTON, ASSOCIATE JUSTICE.—It is well settled in this state that 
a verbal partition of land is valid. Shannon z. Taylor, 16 Tex., 413; 
Stuart 7. Baker, 17 Tex., 417; Houston v. Sneed, 15 Tex, 307; Huff 
man v. Cartwright, 44 Tex., 296. 

The deeds made to the respective parties by Alexander Johnson 
were not the sole foundation of their rights. 
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His former promise to convey to his two sons, in connection with 
their acts done upon the faith of his promises, might be made the 
basis of the right of the two sons to the land. 

It is evident that Alexander Johnson was indifferent as to what 
particular part of the land either son should have ; and we are of the 

® opinion that the verbal partition made between them, prior to the 
time Alexander Johnson made his deeds, was as binding as though 
the two sons had held the entire land as tenants in common by perfect 
title, and that their acts bind their several interests in the land, 
although the same were not perfected by deed until subsequent to the 
partition. Huffman v. Cartwright, 44 Tex., 301. 

As was said in the case just cited, the subsequent conveyance to 
Ellis Johnson would only put it in his power to discharge his obliga- 
tion to William Johnson under their verbal partition, and would give 
him no right to disaffirm it. 

The fact that Mrs. Johnson received a deed for the south half of the 
one hundred and sixty acre tract, after the residue of the land had 
been conveyed to Ellis Johnson, could not prevent the enforcement 
of any right which her husband had acquired by contract with him ; 
and especially so,as she only took a life-estate in the land, with 
remainder to the children of William Johnson. 

The court did not err in refusing to give the charges asked by the 
plaintiff, for one was erroneous and the other was contained 
substantially in the charge given, in so far as it was proper under the 
case made by the evidence. 

The evidence was somewhat conflicting, but it cannot be said that 
the verdict was not in accordance with the preponderance of the 
evidence. 

AFFIRMED. 

[Opinion delivered November 24, 1885. ] 





Mrra Rowe, Ex’x., v. T. M. HORTON ET AL. 
(Case No. 1923) 


1, MISTAKE—INCONSISTENT ALLEGATIONS.—Plaintiff alleged that she and defendant 
partitioned between them a league of land; that in accordance with an agree- 
ment, a portion of the land contained within certain metes and bounds 
was conveyed to defendant as his share; the petition further stated that 
the agreement was to convey only 400 acres, but through an error made by the 
surveyor, 676 acres were conveyed in the deed. Held 

(1) That as the first allegation claimed no mistake in making the agreement, 
there was nothing in the deed to correct. 
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(2) The latter allegations were contradictory of the first, and taken in connee- 
tion with the first, showed a state of case so inconsistent with itself as to 
warrant the court below in refusing relief. 

2. BOUNDARIES — PRESUMPTION.—Every owner of land is presumed to know itg 
boundaries and the well-marked and defined lines that separate it from adjoin- 
ing tracts belonging to another. 

8. LIMITATION—NEGLIGENCE.—In a suit over the boundaries of land, the plaintiff ¢ 
alleged that the lands were situated in the woods, and partly in a river bottom, 
and were remote from her residence. //e/d: That these facts did not excuse 
plaintiff from knowing the boundaries of her land and being acquainted with 
errors therein; if she did not improve her opportunities of knowing the limits of 
her land she did not give that reasonable attention which was due to her affairs, 
and such negligence deprived her of relief in equity by re-forming the bounda- 
ries after the bar of the statute of limitations had run. 


APPEAL from Panola. Tried below before the Hon. J. G. Hazle- 
wood. 
The opinion states the facts. 


Drury Field, R. S. Hightower and J. H. Long, for appellant, cited: 
1 vol. Story’s Eq. Jur., 6th ed., sec. 1520a, and note 1; Story’s Eq. 
Jur., 6th ed., p. 184, see. 160; Story’s Eq. Jur., 6th ed., p. 1027, 
sec. 1521la, and note 2; MceKin v. Williams, 48 Tex., 89; Nichols », 
Pilgrim, 20 Tex., 428; Bremond v. McLean, 45 Tex., 18; Ross », 
Armstrong, 25 Tex., 354; Custard v. Custard, 25 Tex., 49; W.T. R. 
R. Co. v. Shirley, 45 Tex., 357; City Bank v. First National Bank, 45 
Tex., 203; Alston v. Richardson, 51 Tex., 1. 


Booty & Young and C. B. Kilgore, cited: Smith v. Fly, 24 Tex., 
Kulhman v. Baker, 50 Tex., 630; Munson v. Hollowell, 26 Tex., 4 
Connolly v. Hammond, 51 Tex., 635; 2 Pom. Eq. Jur., 856: 2 Story’s 
Eq. Jur., sec. 1520. 


WILLIE, CHIEF JusTICcCeE.—The original petition in this cause 
alleged that the appellant and T. M. Horton, on the 8th of February, 
1871, partitioned between themselves a league of land, and agreed 
that in the partition Horton should receive 400 acres, and the appel- 
lant the remainder. The metes and bounds of the 400 acres are set 
forth in the petition, and according to its allegations really embrace 
an area of 676 acres. As a means of carrying out the partition, 
Horton executed to appellant a deed of relinquishment of all the 
balance of the land, except the tract described by the said metes and 
bounds, and this he reserved to himself. The deed was executed and 
recorded in July, 1872. It was the intention of the parties to parti- 
tion the land so as to give to Horton only 400 acres, but in making 
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the survey of the 400 acres the surveyor committed an error which 
was unintentionally carried into the deed, and by reason of this error 
the appellant was deprived of 276 acres of land, the excess of the 
area contained in the field notes over and above the 400 acres intended 
to be allowed to Horton. 

The mistake in carrying the field notes of the surveyor into the 
deed is alleged to have been mutual, and that it was not discovered 
by the appellant until 1882. So soon as discovered she applied to 
Horton to have it corrected, which he refused to do, and set up 
claim to the whole 676 acres. Appellant attached to her petition a 
set of field notes and a plat made by N. C. Williams, county surveyor 
of Panola county, in 1883, which she alleges is a correct representa- 
tion and description of the 400 acres of land which she agreed to 
convey in partition to Horton, and which it was intended should be 
described in the said deed. 

She prayed, among other things, that the error committed in the 
field notes might be corrected so as to conform to the original 
agreement as to the partition of the land. 

A general demurrer to this petition was sustained because of the 
inconsistency in its averments in first alleging that by agreement the 
very land contained in the field notes was to be conveyed to Horton, 
and subsequently denying that such was the agreement, and seeking 
to set it aside. A special demurrer, setting up the statute of limita- 
tions, and that the plaintiff’s demand was stale, was also sustained. 

The plaintiff then filed a trial amendment, alleging that the 
partition agreed on between herself and Horton was in settlement of a 
suit between them about a league of land; and by this settlement 
Horton was to have 400 acres of the league out of its north side, to be 
surveyed as near as possible in the shape of a square; the title to the 
balance of the league to be vested in her. That the field notes in 
Horton’s deed embraced only 400 acres, whilst the lines as actually 
run, included 676 acres; and that the error in the survey could only 
have been ascertained by an actual resurvey and measurement of the 
land. She alleged a mutual ignorance of herself and Horton as to the 
fact that the lines upon the ground did not correspond with those in 
the field notes. As an excuse for not presenting the action at an 
arlier day, she stated that the land lay in the woods and partly in 
the Sabine bottom and remote from her, and that she had no reason 
to believe that there was any error in the survey until the year 1882. 
She prayed that Horton’s deed be so corrected as to confine his right 
to 400 acres of land as shown by the survey of Williams, and for 
other relief not necessary to mention. A plea of ten years limitation 
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and stale demand was sustained to the petition as amended, and the 
plaintiff declining further to amend, the cause was dismissed, and an 
appeal from that judgment taken by the plaintiff to this court. 

It is clear that the ruling upon the original petition was correct, 
The plaintiff had alleged that the deed from Horton to herself, with 
the field notes as contained in it, was in accordance with the 
agreement between them as to a partition of the land. As there was 
bo mistake in making the agreement, there was nothing in the deed 
to correct, and the court could not correct it without violating the 
contract of the parties asto the partition. The subsequent allegations 
upon this subject were contradictory of these above stated, and taken 
in connection with them showed a state of case so inconsistent with 


itself as to warrant the court in refusing the relief. In the original 
' 


petition too there were no reasons assigned why relief was not sought 
within such time as would prevent the demand sued on from becoming 
stale. 

In the trial amendment the appellant shifted her ground. Instead 
of alleging that the field notes in the deed included 676 acres, as in 
the original petition, she averred that they embraced only 400 acres; 
but that they did not correspond with the lines actually run upon the 
ground, the latter embracing 676 acres. This would render the deed 
precisely in accordance with the intention of the parties as to 
quantity, and there would be nothing about it to reform in this 
respect. But she prays to have it corrected so as to conform to 
another survey made in 1882, which would give to Horton only 400 
acres, but in a different shape from that which is given by the field 
notes in the deed. 

Admitting that the case made by this petition was such as called 
for the interposition of equity, has the appellant pursued her remedy 
within proper time, or was her claim a stale demand at the commence- 
ment of this suit? A period of more than ten years, the longest 
period known to our statute of limitations, had elapsed between the 
date of the execution of the deed and the date of filing the original 
petition in this cause. The plaintiff was therefore too late in asking 
a correction of the mistake alleged in her petition, if she discovered 
the mistake, or by reasonable diligence might have discovered it, 
within a period of time that would have barred an analogous action 
at common law. That she did not discover the mistake until within 
a few months before beginning the suit is clearly alleged in the 
petition. Whether or notshe might have discovered it by reasonable 
diligence at an earlier day must depend upon the sufficiency of the 
excuses for not so doing set up in her petition. These are, that the 
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land was in the woods, and partly in a river bottom, and remote from 
her place of residence. We think these reasons are wholly insuffi- 
cient. Every owner of land is presumed to know its boundaries, and 
the well marked and defined lines that separate it from adjoining 
tracts that belong to others. According to the plaintiff’s allegations, 
the survey made of Horton’s interest was run out and marked upon 
the ground, and by these marks it was divided from the balance of 
the league which belonged to Mrs. Rowe. With these Jines the 
appellant must be presumed to have been acquainted. They were open 
to her inspection, and if she did not look to her interest sufficiently to 
know the locality and the area included within them, she was 
culpably negligent, and hence not within the protection of a court of 
equity. No fraud or attempt to conceal from her the boundaries of the 
land was attempted either by Horton or the surveyor. That the land 
was in the woods did not excuse her. This fact afforded the surveyor a 
better chance of marking its corners and boundaries so that they 
could be observed by her. How remote her residence was from the 
land is not shown, but it could not have been far,,as both were in the 
same county. We think her own allegations show that she was 
afforded every opportunity of knowing the limits of Horton’s survey 
from the day his deed was executed down to the commencement of 
this suit, and if she did not improve this opportunity she did not 
give that reasonable attention which was due to her affairs and 
interests, and was guilty of such negligence as deprives her of -relief 
in equity after so great a lapse of time. Kuhlman v. Baker, 50 Tex., 
630; Smith v. Fly, 24 Tex., 353; 2 Story Eq. Jur., see. 1520. 

We think the court did not err in sustaining the defendant’s 
demurrers to the original and amended petitions, and the judgment 
below will be affirmed. 

AFFIRMED. 

[Opinion delivered November 24, 1885. ] 





N. B. HANEY Vv. V. I. CLARK. 
(Case No. 1908) 


1, Evipence—PRACTICE—TENDER—MARKET VALUE.—Plaintiff brought suit to cancel 
a deed made to defendant, claiming that, though the deed was absolute on its 
face, it was in fact given to secure a debt due from plaintiff to defendant and 
a@verbal agreement was made to that effect. Plaintiff alleged that defendant 
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counseled her not to leave the property in the hands of her (plaintiff’s) 
husband, as he was a dissipated, improvident man, incapable of managing the 
estate, and knowing this to be true, she had given defendant the deed to the 
land. Held: 

(1) That plaintiff could testify as to the mental condition of her husband, 
and even as to his sanity, if she stated the fact on which her opinion wag 
based. (Following Thomas v. State, 40 Tex., 60; Holcomb v. State, 41 Tex., 
125, etc.) 

2) The recall of a witness to the stand is something within the discretion of 
the trfal judge and will not be revised on appeal 

(3) The fact that an agent of plaintiff told defendant that he had the money 
to pay the debt due from plaintiff, and asked defendant to make a calculation 
as to the amount of the balance and he would pay it, constituted sufficient 
tender under the circumstances, more especially as defendant refused to recog- 
nize plaintiff’s right to reclaim the land by the payment of any sum whatever, 
It was not error to allow the agent to testify as to where the tender was made, 

(4) A map of the land, made by the county surveyor from records not in issue 
between the parties, was admissible to show the location of the land as to 
surrounding tracts, etc. The fact that the map did not contain two small tracts, 
the deeds to which were not recorded, was not sufficient cause to reject it, 
unless the opposite party showed that he was injured by the defect 

(5) The price ate which defendant offered to sell the land immediately after 
it was conveyed to him was no proper criterion of its value, for if it- was 
conveyed merely as security, as claimed by plaintiff, he was interested in making 
an early sale regardless of the price beyond his debt. 

(6) The price at which plaintiff sold parts of the same tract prior to her con- 
veyance to defendant was not proper evidence of its market value, as many 
causes may have existed to render the selling price below the market value. 

(7) Since one of defendant’s witnesses had testified that plaintiff had sold 
some of the same tract at a much lower price than she insisted that conveyed 
to defendant was worth, it was admissible for her to explain what circum- 
stances induced her to make the sales at a sacrifice. 

(8) When neither the bill of exceptions nor the statement of facts show what 
answer was given to a question claimed to have been improperly asked, the 
point will not be considered on appeal. 

(9) After the judge had charged that an understanding and intention of both 
parties to the deed that it should be an absolute conveyance would give it that 
effect, it was only right he should add that the mere secret intention of the 
grantee that it should be absolute, would not give it that character. 


APPEAL from Hunt. Tried below before the Hon. J. A. B. Put- 
man. 

This was a suit by appellee against appellant tv cancel a deed made 
to appellant on the 26th of January, 1882, and to reeover so much of 
the land therein conveyed as was still owned by appellant. 

Appellee claimed that the deed, though absolute on its face, was 
in fact made to better secure appellant in certain indebtedness due 
him by appellee, and which, at the time of the execution of the deed, 
was secured by deed of trust, with power of sale on the land. She 
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claimed that there was a verbal agreement between her and appel- 
lant that he was to accept the deed and sell the land, and pay to her 
the amount remaining after paying his debt and interest; or, if he 
sold only a part of the land, then so soon as he had sold sufficient 
to pay his debt he was to reconvey the remainder to the appellee. 
She charged that he had sold $600 worth of the land, and tendered 
into court $871.87, claiming that to be the amount due appellant 
under their contract at the institution of the suit, and claimed that 
the same was tendered to him before the institution of the suit. 

Appellant denied these charges, and said he purchased the land in 
good faith in satisfaction of his debt, without any rights reserved to 
appellee. 

The cause was tried at the July term, 1885, with a jury, and 
resulted in a verdict and judgment for appellee, cancelling her deed 
and restoring her to the possession of the land, and adjudging to 
appellant the money deposited by appellee in court. 

First error. The court erred in permitting the plaintiff, V. I. 
Clark, to testify as to the mental condition of her husband at the time 
of the execution cf the deed. 

Second error. The court erred in permitting the witness M. H. 
Wright to answer the question: ‘*‘ Where was the tender made?”’ 

Third error. The court erred in permitting the introduction of the 
plat made by the witness H. Y. Kinsey. 


Perkins, Gilbert & Perkins, for appellant, on testimony as to mental 
condition, cited: Rivers v. Fodte, 11 Tex., 662; Mills z. Alexander, 
21 Tex., 154; D’ Leon v. White, 9 Tex., 598; 1Greenl. Ev., see. 51. 

On the question of tender, they cited: Buford v. Bostick, 58 Tex., 
63; Mills v. Herndon, 60 Tex, 353; Cleveland v. Dugan Bros., 2 
Wilson’s Civ. Cas., p. 65, see. 84. 

On the introduction of the map, they cited: Greenl. Ev., sec. 501; 
Lawson on Exp. Ev., 1, 206. 

On market value, they cited: Newby v. Haltman, 43 Tex., 314; 
Ross v. Bank of Burlington, 15 Am. Dee., 664; Greenl. Ev., see. 53, 
and note 3; Best on Ev., vol. 1, pp. 294-5; Dunn z. Cole, 2 Wilson’s 
Civ. Cas., sec. 823. 


Mathews & Neyland, Terhune & Yoakum and T. D. Montrose, for 
appellee, on mental condition, cited: Tompkins v. Toland, 46 Tex., 
584; McClackey v. State, 5 App., 320. 

On recalling a witness, they cited: Lester v. State, 3 App., 18; 
Monley v. Culver, 20 Tex., 143. 
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On tender, they cited: Garrison v. Blonten, 48 Tex., 299; Brad- 
shaw v. Davis, 12 Tex., 336; Adam z. Carter. 36 Tex.. 281. 

On the introduction of the map, they cited: Wharton on Ev., vol, 
1, sec. 668; Swiney v. Booth, 28 Tex., 113. 

On market value, they cited: Wharton on Ev., vol. 1, sees. 446-7, 
and note; Dunn v. Cole, 2 Wilson’s Civ. Cas., sec. 823. 


WILLIE, CHIEF JUSTICE.—There was no error in allowing Mrs, 
Clark to testify as to the mental condition of her husband. The 
question did not necessarily require an opinion as to his sanity, and, 
if it had, the answer would have been admissible if accompanied by 
a statement of the facts upon which it was based. Thomas 2. State, 
40 Tex., 60, Holcomb v. State, 41 Tex., 125; Webb v. State, 5 Ct, 
App., 596. And even experts are required, if asked, to give the 
facts upon which their opinions rest. 1 Wharton on Ev., see. 451. 

Certainly no person had better opportunities than she did of know- 
ing the habits and conduct of her husband, and their effect upon his 
mental condition. 

These matters, too, were in issue, as she had alleged that the state- 
ments made by Haney as to her husband’s habits and condition were 
true, and this constituted one of the main reasons why she was will- 
ing to place in Haney’s hands the sale and disposition of the land 
mentioned in her deed to him; nor was she attempting by this evi- 
dence to set aside a contract upon grounds different from those urged 
against it in her petition, as is contended by the appellant ; for the objeet 
of her suit was not to set aside a contract, but to establish and 
enforce it. 

The recall of Wright to the witness stand was something within the 
discretion of the trial judge, and that discretion will not be revised 
on appeal. R.S8., art. 1298; Manly v. Culver, 20 Tex., 143. 

The question propounded to him was proper. He had previously 
testified that he had gone to Haney and told him that he had the 
money to pay the balance due from Clark and wife, and had asked 
Haney to make a calculation as to the amount of this balance and he 
would pay it; and had demanded a reconveyance of the land. This 
constituted a sufficient tender under the circumstances, and more 
especially as Haney refused to recognize Mrs. Clark’s right to redeem 
the land by the payment of any sum whatever. 

The question assumed no more than what had already been proved. 
It seems also that he had already given the testimony sought to be 
elicited by the question, and it was therefore superfluous to recall 
him to the stand,to repeat his former statement. 
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It was objected to the admission of the map produced by Kinsey, 
that it was made from the records of deeds, and was an attempt to 
prove the contents of a record by secondary evidence; also that it 
was in fact the mere opinion of an expert upon data admitted to be 
incorrect. 

We do not think these objections tenable. The contents of the 
records were not in issue between the parties, It was not asserted on 
one side and denied on the other that Clark and wife and Haney had 
respectively made the deeds found in the records, and that these 
deeds contained the field notes or description of the lands sold from 
which the map was drawn. The object of the evidence seems to have 
been to aid in arriving at the value of that portion of the land con- 
veyed by Clark and wife to Haney, and to do so by showing how 
much the value of the whole tract originally owned by Mrs. Clark had 
been affected by sales of portions of it made to different parties before 
the conveyance of the unsold balance to Haney. Kinsey was county 
surveyor, an expert in the matter of drawing from field notes diagrams 
of the character offered in evidence. He produced one showing the 
configuration of the land, as derived from undisputed data, and there 
is no rule of evidence upon which the plat produced by him could be 
excluded. It does not seem to be disputed but that if Kinsey had 
gone upon the grounds, and, from the field notes contained in the 
original deed had made a map of the premises, the result of his work 
would have been legitimate evidence; but even then his map would 
have been made up from the contents of papers, of which the papers 
themselves would have been the best evidence. In fact, there was no 
means of making the plat from the field notes by which the lands 
had been sold without resorting to facts of which there was better 
evidence than the map could in itself afford. 

That the map did not contain two small tracts, the deeds to whieh 
were not recorded, was not sufficient cause to reject it. It was shown 
0 be correct as to all other tracts, and if the want of the two not 
recorded affected its’ value as proof of the worth of the tracts sold to 
Haney, the defendant should have shown this by evidence. Besides, 
the witness did not state positively that these two tracts had been 
conveyed, but merely that he understood they had been sold. 

The price at which Haney offered to sell the land immediately after 
it was conveyed did not furnish a proper criterion of its value. Upon 


the plaintiff's theory of the case, found by the jury to be correct, the 
land was conveyed to the defendant to be sold by him at his disere- 
tion, and the proceeds applied to the payment of a debt due him 
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from Clark and wife. He was not, therefore, interested in making it 
bring more than would satisfy his claim, but was interested in making 
an early sale in order to realize his money. He might, under sueh 
circumstances, have been willing to sacrifice it at much less than its 
market value; it would seem, too, from the bill of exceptions that 
defendant was subsequently permitted to introduce evidence of this 
character. 

Nor was the price at which Clark and wife sold parts of the same 
land just prior to the conveyance to Haney evidence upon the same 
question. Land is frequently sold at a sacrifice when the owner ig 
under pressure for money, and many other causes may exist to reduce 
the selling price below the market value. The fact that a buyer may 
have taken advantage of the necessities of the owner and secured this 
property at much less than its real worth, is enough to render such 
circumstances useless as evidence of the real value of the property, 

The statements of Mrs. Clark, as to what induced her to sign the 
deeds to other parties prior to the sale to appellants, were legitimate 
evidence, in view of the fact that the defendant’s witness, Waters, 
had testified that she had sold some of the land at a price 
much lower than she insisted that conveyed to Haney was worth. It 
was nothing but right that she should be allowed to explain the eir- 
cumstances which induced her to consent to a sale of these lands ata 
sacrifice. 

A bill of exceptions, taken by appellant, shows that appellee asked 
her witness, Wright, ‘** what was the average value of all the Porter 
survey?’’ to which defendant objected because the inquiry was not 
confined to the land which defendant bought, nor to the land in 
controversy. This objection was overruled and appellant excepted. 
The bill of exceptions does not show what answer, if any, the witness 
gave; nor is there in the statement of facts any evidence of Wright 
which seems to be a response to this question. The witness speaks of 
not knowing the value 0 some land on the 26th of January, 1882; 
and of having sold a good deal of it for from tén to twenty dollars 
per acre; and of thinking that the part sold to Haney was, on said 
date, worth eight or ten dollars per acre; but this statement is not 
predicated of the Porter tract, but rather of the Moore survey, as he 
had just spoken of that survey. He may have referred, and most 
probably did, to the entire tract composed of the two surveys; but 
if he did, his answer was not responsive to the question objected to, 
and hence we cannot see that this question elicited any improper 
evidence. 

The objection to the fifth paragraph of the charge is not well taken. 
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In the third and fourth paragraphs, the judge had told the jury that 
an understanding and intention of both parties to the deed that it 
should be an absolute conveyance would give it that effect. It was 
nothing but proper that he should add that the mere secret intention 
of the grantee that it should be absolute would not give it that 
character. This was a necessary and proper caution, as there was 
evidence tending to show that such was the intention of Haney, and 
at the same time that if any such intention existed in his mind it 
was unknown to Mrs. Clark. 

The proposed testimony of Perkins was so obviously inadmissible, 
that the 11th assignment has not been insisted upon in argument. 

The 17th and last assignment is not in accordance with the rules of 
this court, and hence none of the propositions under it will be 
considered. 


There is no error in the judgment and it is affirmed. 


AFFIRMED. 
Opinion delivered November 24, 1885. ] 





SAMUEL YOUNG ET AL. V. POLLY GRAY ET AL. 


(Case No. 1927 


1, CONSOLIDATION OF SUITS—PRACTICE.—Suit was commenced in a county corrt to 
: ut 


review the probate decree of that court approving the final account of the Puar- 
dian of a deceased minor, and ordering a distribution of the estate. The case 
went up regularly to the supreme court, where it was decided (60 Tex., 541) that 
the order for distribution was void, and the prayer for its correction was prop, 
erly dismissed; but that part of the petition askimg a revision of the fimat 
account of the guardian was remanded for hearing. Plaintiffs then brought an 
original suit in the district court for relief against the distribution, and, on 
their motion, the two suits were consolidated. At the next term the consolida- 
tion was set aside Held: 

(1) That it is left to the discretion of the trial court whether suits shall be 
consolidated or not (R. S., art. 1450), and, having made the order of con- 
solidation, setting it aside is not reversible error unless the party appealing 
has suffered some injury therefrom. 

(2) It is not probable that such an injury resulted in this case, since the sim- 
ultaneous consideration of the issues would hardly have affected the results. 

2, GuARDIAN—LIABILITY—EVIDENCE.—A guardian is not liable for failing to sue the 
sureties upon his predecessor’s bond for money fairly expended by their princi- 
pal for the benefit of his ward, though the vouchers were not in proper shape. 
Over such testimony he could not have recovered against the sureties, and the 
vouchers aay be introduced in*evidence to show that he was not in fault in not 
suing them. 
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8. EVIDENCE—V OUCHERS.—Plaintiffs charged that the final account of guardian, 
showing the credits evidenced by vouchers, had been improperly approved, 


Held: That the burden was on the plaintiffs to prove errors in the account, 


and the admission in evidence of vouchers, offered by defendant, not proven 
up or allowed, if error, was immaterial 

. EVIDENCE.—See opinion for facts held sufficient to sustain the findings of the 

court. 


APPEAL from Rusk. ‘Tried below by the Hon. J. G. Hazlewood. 
The opinion states the case. 


Martin, Casey and J. H. Turner, for appellants, on the consolidation 
of the suits, cited: McLanev. Paschal, 62 Tex., 102; Veal v. Fortson, 
57 Tex., 482; Peticolas v. Carpenter, 53 Tex., 23; 2 Bouv. Law Die., 133; 
Clegg v. Varnell, 18 Tex., 294. 

On the right of a guardian to sue on the bond of his predecessor, 
they cited: R.S., arts. 2477-2619; Boulwarl v. Hendricks, 23 Tex., 667. 


H. L. Stone for appellees. 


ROBERTSON, ASSOCIATE JUSTICE.—This suit was originally com- 
menced in the county court to review the probate decree of that 
court approving the final account of T. J. Lacy as guardian of the 
estate of Ellen Gray, a minor, and ordering a distribu 1 of the 
estate. The petition was dismissed in the county court, and an 
appeal to the district court was again dismissed in both courts for 
want of jurisdiction. The judgment of the iatter court was 
reversed on appeal to this court. 60 Tex., 541. It was then held 
that the order for final distribution was void, and the bill of review, 
in se far as as it sought a correction of that order, was properly dis- 
missed ; but as a revision of the decree approving the final account 
cf the guardian was embraced in the petition, the judgment of dis- 
missal was reversed, and the cause remanded for hearing on this 
branch of the case. Afterward the plaintiffs commenced in the dis- 


trict court an orignal suit for the relief which this court had deter- 
mined they could not obtain in the proceeding instituted in the county 
eourt. At the January term, 1885, on the plaintiff's motion, this 
original suit commenced in the district court, and the fragment left 
by the judgment of this court of the case then pending in the district 
court on appeal from the county court were consolidated. At the 
July term the order of consolidation was set aside, and the case 
appealed from the county court was tried, and a judgment rendered 
for the defendants. The plaintiffs appealed, and they assign as error 


the action of the court in setting aside the’order by which the case was 
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tried and that originally commenced in the district court were con- 
solidated. The object of the case tried was to restate the guardian’s 
final account, and thus ascertain the property and amounts of money 
for which he was responsible to the heirs of the deceased ward. The 
object of the other suit was to recover against him and those to whom 
he had surrended the estate a judgment for the part belonging to the 
plaintiffs. The district court had original jurisdiction of the latter 
suit, and of the former, on appeal from the county court, jurisdiction 
to try it de novo. If in the case tried the plaintiffs in the district 
court had filed an amendment seeking the relief prayed for in the 
original suit, the question whether the district court in a cause 
appealed from the county court could exercise any power or extend 
any relief not in the jurisdiction of the court a quo would have arisen. 
It was held by the court in the case of Newton v. Newton, 61 Tex., 511, 
and McLane v. Paschal, 61 Tex., 102, that the parties were not confined 
in the district court to the pleadings and issues made in the county court 
but the amendments proposed in the district court in both these cases 
were such as could have been made in the county court, and neither 
invoked in the district court powers not possessed by the county court. 
In the case of Veal v. Fortson, 57 -Tex., the district court exercised, 
in a case appealed from the county court, a jurisdiction not possessed 
by the court, a quo, and the judgment was affirmed. It is not neces- 
sary for us to determine whether that case settles the question, as the 
plaintiffs in this case did not, by amendment, invoke the distinct juris- 
diction of the district court. Whether suits shall be consolidated or 
not is by statute left in the discretion of the trial court. R. 8., art. 
1450. Having made the order of consolidation, setting it aside is not 
reversible error, unless the party appealing, as the result of the order 
complained of, has suffered some injury, and we can not see how the 
refusal of the court below to try the two cases together has operated 
unjustly to the appellants. The result of the issues tried could not 
have been affected by the simultaneous consideration of those involved 
in the other suit, and in the trial of the other suit the result reached 
in this will have the same and no other effect than if the cases had 
been tried together. 

It was averred and proved on the trial that appellee, Lacey, suc- 
ceeded Wm. T. Gray as guardian of the estate of Ellen Gray. Wm. 
T. Gray filed an inventory and appraisement, but made no report of 
his three years administration of the ward’s estate. He and his ward 
fled together the perils of a criminal prosecution, and Lacy became 
his suecessor in the guardianship of the estate. The petition charged 
that Gray squandered the ward’s estate, and that Lacy, having aright 
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of action on Gray’s bond, was responsible for all the effects received 
by Gray. Gray was a witness in the case, and while on the witness 
stand he was allowed to testify, over the appellants’ objection, that 
he paid out in the necessary interest of his ward certain sums men- 
tioned in receipts exhibited to him. The appellants’ objection was 
that the claims thus paid were not sworn to, or approved by the court, 
The bill of exception shows that this was the ground of objection, 
but the receipts are not found in the record, and whether the claims 
paid were sworn to or approved or not, appears only in counsel’s 
statement in the bill of his objection to the evidence. We may infer, 
as the bill is not qualified, that the statement is true, and as a fact we 
have no doubt of it; but this defect in the admitted proof should more 
authentically appear in the record. Treating the objection as fairly 
presented, we do not think the court erred in overruling it. Cer- 
tainly Lacy would not be required to sue the sureties upon his pre- 
decessor’s bond for moneys fairly expended by their principal for the 
benefit of his ward, though the vouchers were not in proper shape, 
Over such testimony he could not have recovered against the sureties; 
it was therefore properly admitted to show that he was not at fault in 
not suing them. 

On the trial the appellants objected to certain vouchers for moneys 
paid out by Lacy on the ground that the claims paid were not proven 
up or allowed. In the bill of exception the vouchers are not set 
forth. If, however, they were improperly admitted, the error was 
immaterial. The plaintiffs charged that the final account filed by 
Lacy, which showed the credits evidenced by the vouchers, had been 
improperly approved by the court. The burden was on the plaintiffs 
to prove errors in the account, and they offered no proof impeaching 
the items proved by the vouchers. 

It appears from the evidence that Wm. Gray was the first guardian 
of Ellen Gray’s estate, but the plaintiffs do not complain in their 
petition of any maladministration upon his part: indeed, in their 
pleadings they mention only Wm. T. Gray and Lacy. The court 
below in the findings of fact did not go further back than Wm. 
T. Gray’s guardianship. Neither the pleadings nor the court’s view 
of the evidence authorized any investigation of Wm. Gray’s admin 
istration. The plaintiffs’ petition proceeds upon the idea that Wm, 
T. Gray received and inventoried the entire ‘estate of his ward, but 
failed to properly account for it to his successor. If this theory is 
disproved by the evidence, the plaintiffs’ case is disproved. On an 
allegation that Lacy failed to reeover all the property received by 
Wm. T. Gray, they can not make him responsible for property which 
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they show Wm. T. Gray never received. It is plain, however, that 
the court below considered the entire estate of the ward fairly 
and quite fully accounted for in Lacy’s final report. Wm. Gray 
seems to have received about $2,714. Wm. T. Gray received about 
$3,500 worth of property, and Lacy accounted for $5,400 worth. The 
annual income of the ward’s estate was about $300, and the use of this 
amount for her maintenance and education would certainly not be 
extravagant. The court below very properly held that the items not 
mentioned in the inventories, such as the sewing machine, in the 
absence of any proof to the contrary, were sufficiently accounted for 
in the sums that were reported, or were consumed or worn-out in the 
service of the ward. 

The court’s findings .of facts are well sustained by the evidence. 
The small items of interest charged by Lacy upon amounts paid out 
by him are not complained of in the plaintiff’s petition, and no 
evidence was offered respecting them, other than the report in which 
they were contained. On the face of that report we cannot say they 
were not proper charges. 

That a less sum was ordered to be distributed than the finai account 
showed was on hand, it was held on the former appeal of this case, 
could not be reviewed in this proceeding, as the order of distribution 
was void. 

The estate of the ward, whilst yielding a revenue less than a liberal 
current provision for her, has yet steadily increased, nearly doubling 
inten years. This, in a general way, is certainly an exceptionally 
good showing. Under the very general allegations contained in the 
plaintiffs’ petition, all the proof the plaintiffs offered was admitted, 
and as we find nothing in the facts justifying any other judgment 
than that rendered in the court below, that judgment is affirmed. 


AFFIRMED. 


[Opinion delivered November 24, 1885. ] 


F. Hinson v. ELy WALKER & Co. 
(Case No. 1911) . 


1, CHARGE.—See statement of facts for charge held correct. 

2. EVIDENCE—VENDOR—DECLARATIONS AFTER SALE.—It is well settled that the 
declarations of a vendor made after the sale, and without the presence or 
knowledge of the vendee, cannot be introduced to defeat the vendee’s title to 
the property conveyed. (Thompson v. Herring, 27 Tex., 282; Carleton v. Bald- 
win, 27 Tex., 275, etc.) 
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8. SamME—LOAN.—The rule applies to other transactions as well as sales, and the 
declarations of a lender, made after the loan and without the presence op 
knowledge of the borrower, can not be introduced to prove that the loan was 
simulated. 

. PURCHASE MONEY—VENDEE—SIMULATED LOAN.—If a party purchase goods with 
money acquired through a valid loan, the goods are his; if the loan was simu- 
lated to work a fraud, the title to the goods is in the lender. 

. EVIDENCE—AGENT—DECLARATIONS.—-Where the acts of an agent may be shown 
to affect his principal, his declarations relating to the act made while trans. 
acting the business, may ordinarily be shown. 

. SAME.—The mere fact that an agent was authorized to buy goods for his principal 
would not authorize the introduction of declarations made by him, unknown 
and unauthorized by the principal, to the effect that he (the agent) was the 
owner of goods then in the store or to be bought. (Story on Agency, 134-189; 
1 Greenl. Ev., 113, 114.) 

. EVIDENCE—DECLARATION—FRAUD.—A stock of goods was levied on as property 
of S., and a claim bond was filed by defendant ; claimant alleged that the voods 
were his, hut admitted that he borrowed the money with which they were 
bought from S. /ée/d: 

(1) That it was admissible to prove declarations of S., made prior to the time 
claimant obtained the money from him, tending to show fraudulent intention 
on the part of S. to place his means beyond the reach of ; 

(2). The jury could then determine from the oth ‘vidence whether the 
claimant had knowledge of such fraudulent purpose. iase wv. Chase, 1056 
Mass.; Gillet v. Phelps, 12 Wis.; Chase v. Walters, 2 

(8) If the other evidence failed to show that claimant knew of the fraudu- 
lent intent, the mere existence of that intent could not aff his rights. 

(4) It was inadmissible, and calculated to prejudice the jury, to introduce 
evidence that S., prior to his loan to claimant, offered to inve money in @ 
certain business, and to put claimant in as clerk to look is interest, 


claimant not being shown to have been acquainted with t roposition. 


APPEAL from Red River. Tried below before the Hon. D. H. 
Scott. 

On the’ 19th of February, 1884, the appellees, Ely Walker & Co., 
instituted a suit in the District Court of Red River county against 
D. P. Smith, on an open account, and at the same time obtained an 
attachment in said suit, which was levied on the stock of goods, 
wares aid merchandise in the possession of appellant, R. F. Hinson. 
Hinson claimed the goods, and filed an affidavit and cl: 
under the statute for the trial of the right of property. The case was 
tried on the 25th of May, 1885, and resulted in a judgment for the 
plaintiffs. 

In the second paragraph of the charge the court said: ‘‘If you find 
from the evidence in this case that the property in controversy 
belonged to D. P. Smith at the date of the levy of attachment offered 
in evidence, or if you believe from the evidence that D. P. Smith 
furnished the money to buy said property, and took the title in 
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defendant’s name for the purpose of placing said property beyond 
the reach of his, D. P. Smith’s creditors, or if you find that said 
property was transferred to defendant by D. P. Smith for the purpose 


of hindering, delaying or defrauding the creditors of said Smith, and 
defendant, Hinson, knew the object of such transfer, or had posses- 
sion of sufficient facts in reference thereto to put a prudent man on 
inquiry, or to excite the suspicions of a prudent man, then you will 
find that the property in controversy was the property of D. P. Smith 
at the date of the levy of attachment, and subject to said attachment.’’ 
The fourth paragraph was: ‘In arriving at the conclusion as to 
whether or not the transactions between D. P. Smith and defendant, 
Hinson, were fair and right, or otherwise, you will take into 
consideration all the facts and circumstances shown by the evidence.’’ 
The witness, Harris, testified: ‘‘{n the early part of January, 1884, 
I heard a conversation between Smith and my son, Robert Harris. 
Smith said he had four or five thousand dollars surplus money, and 
wanted to go in partnership with Harris Bros.; said he would put his 
brother-in-law, Hinson, in as clerk to look after his interest.” 


Sims & McDonald, tor appellant, on the introduction of evidence, 
cited: Carlton v. Baldwin, 27 Tex., 572; Thompson v. Herring, 27 
Tex., 282; Garrahy v. Green, 32 Tex., 202; .Schwick v. Nael, Tex. 
Ct. Rep. for July, 1885, p. 221; Bump on Fraud. Conv., 568. 

On the insufficiency of the evidence to sustain the verdict, they 
cited: Bump on Fraud. Conv., 584; Kerr on Fraud and Mistake, 
382, 383; Paxton v. Boyce, 1 Tex., 317. 


Taylor & Chambers, for appellees, on the introduction of evidence, 
cited: Carlton v. Baldwin, 27 Tex., 572; Wallace v. Wilcox, 27 Tex., 
67; Martel v. Somers, 26 Tex., 559; Bump on Fraud. Conv., 569; 
Tuttle v7 Turner, 28 Tex., 771; Bump on Fraud. Convy., 562, 563; 
1 Geenl. Ev., 113. 


STAYTON, ASSOCIATE JUSTICE.—The court, in the second paragraph 
of the charge, but presented the several phases of the case arising 
under the evidence of which, if any were found to exist, the plaintiffs 
were entitled to a judgment. They all looked to the question 
whether the property was subject to seizure and sale, by reason of the 
fact that as between Hinson and Smith, the property was the property 
of the latter, or by reason of the fact that it was bought by Hinson 
with money which Smith had furnished, that it might be invested in 
property in the name of Hinson and thereby be placed beyond the 
reach of Smith’s creditors, and we see no valid objection to the charge. 
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The fourth paragraph of the charge was substantially correet, ang 
could not have misled the jury. 

The theory of the plaintiffs was that the loan of money by Smith 
to Hinson was simulated ; that in fact the goods were bought with the 
money of Smith, and were therefore his; and the business carried on, 


though in the name of Hinson, was the business of Smith. 

The theory of the defendant was that the goods were purchased 
with money which he had in good faith borrowed from Smith, and 
that the goods were his property and the business his business. 

There was no controversy over the fact that the goods were bought 
with money that at one time belonged to Smith, and it was upon this 
ground solely that it was claimed they were subject to seizure and 
sale for his debts. 

The real question in the case then depended upon the real char 
acter of the money transaction between Smith and Hinson. The 
record shows that whatever money passed from Smith to Hinson 
and was invested in goods seized, so passed prior to the time Smith 
started to St. Louis, really or pretendedly to buy goods for Hinson, 
Their rights in reference to his money were fixed before that time, 

Under this state of facts it becomes necessary to inquire whether 
the declarations of Smith, made to Moore, were admissible to prove 
that the goods purchased and to be purchased with the money were 
the goods of Smith—in effect, to prove that the transaction between 
Smith and Hinson did not amount to a loan in good faith, but wasa 
simulated transaction between them for the purpose of placing 
Smith’s means beyond the reach of his creditors. 

If Smith had admittedly once owned the goods, and had, in form, 
transferred them subsequently to Hinson, it is clear, under the eir- 
cumstances existing at the time the declarations were made, that they 
could not have been used in evidence for the purpose of defeating 
Hinson’s title. 

It is well settled that the declarations of a vendor made after 4 
sale, and without the presence or knowledge of the vendee, cannot 
be received in evidence to defeat the vendee’s title to the property 
conveyed. Thompson v. Herring, 27 Tex., 285; Grooms 2. Rust, 2 
Tex., 231; Carleton v: Baldwin, 27 Tex., 573; Garrahy v. Green, 32 
Tex., 203; Reed v. Herring, 37 Tex., 160; Wait on Fraud. Conv., 278; 
Bump on Fraud. Conv. 

We see no reason why the declaratiéns of Smith, made after the 
money had been loaned to Hinson, and invested in whole or in part in 
goods, should be received to show that the loan was not real and in 
good faith. The rule which forbids the admission of the declarations 
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of the vendor, made after a sale, to defeat a conveyance made by 
him, extends to all transactions—to the loan of money as to the sale 
of property, real or personal, The same reasons which forbid its use 
in the one case forbid it in the other. 

The purpose of the evidence of the witness Moore, was to prove by 
the declarations of Smith that the goods were his. If his, they were 
so by reason of the fact that the loan of money to Hinson with which 
the goods were bought, was only simulated; for ifethe money with 
which they were purchased was the money of Hinson through a valid 
loan, then the goods were his. 

When the acts of an agent may be shown to affect his principal, 
his declarations relating to the act made while transacting the busi- 
ness may ordinarily be shown. 

The evidence in this case, however, does not show that Smith was 
authorized to do any act which could have affected the title of Hinson 
to the goods, and we cannot see that the simple fact that he was 
authorized to buy goods for Hinson would authorize the introduction 
of declarations made by him, unknown and unauthorized by Hinson, 
to the effect that he was the owner of the goods then in store, or to be 
bought. Story on Agency, 134-139; 1 Greenl. Ev., 113, 114. 

The testimony of the witness J. N. Smith related to declarations 
made by D. P. Smith prior to the time Hinson claims to have borrowed 
money from him, and these declarations, as well as others found in 
the record, tend to show a fraudulent intention on the part of D. P. 
Smith to place his means beyond the reach of his creditors. 

This was a matter to be proved by the plaintiffs, and we are of the 
opinion that it was admissible for this purpose, it being left to the 
jury to determine from the other evidence offered, whether Hinson had 
knowledge of such fraudulent purpose at the time he obtained the 
money. Chase v. Chase, 105 Mass., 388; Bridge v. Eggleston, 14 
Mass., 248; Hopkins v. Langton, 50 Wis., 379; Gillet v. Phelps, 12 
Wis., 446; Landecker v. Houghtaling, 7 Cal., 392; Chase et al. 2. 
Walters, 28 Ia., 468; Grous v. Steel, 2 La. Ann., 480; Wait on Fraud. 
Conv., 277. 

If the jury were of the opinion that the other evidence in the case 
did not show that Hinson knew of the fraudilent intent, then proof 
of its existence on the part of Smith would amount to nothing, in so 
far as the rights of Hinson were concerned. 

Whether the other evidence in the case was sufficient to affect 
Hinson with knowledge of the fraudulent intent of Smith, it does not 
become nécessary for us to determine. 

The testimony of the witness, Harris, related to declarations made 





LAMBETH V. MCCLINTON. [Tyler Term 


——— 
Statement of the case. 


——— 


by Smith, not in the presence of Hinson, and not in relation to any 


matter connected with the question in controversy, which most prob. 
ably occurred before Hinson received money from Smith, and theyjp 
no way served to illustrate any issue in the case. 

They were simply hearsay, but calculated to impress upon the jury 
the idea that the relation of Smith and Hinson to the business aftep- 
wards established, and claimed to be the business of Hinson, was jp 
fact that whichSmith sought to establish for himself and Hinson with 
the firm of Harris Bros. There was no evidence whatever that Hip. 
son authorized the proposition made to Harris Bros. by Smith, nor 
that he had any knowledge of it. 

What has been said of the testimony of the witness Moore, applies 
to the testimony of the witness Holmes. 

The other assignments of error need not be considered ; but for 
the errors mentioned the judgment of the court below will be reversed 
and the cause remanded. 

REVERSED AND REMANDED, 


[Opinion delivered November 20, 1885. | 





T. A. LAMBETH ET AL. V. T. E. McCLINTON ET AL. 
(Case No. 1902) 

1, CONSIDERATION—GOOD FAITH.—As consideration for certain goods, the vendee 
cancelled a debt due from the vendor to him, assumed several debts of the ven- 
dor, and gave his note for a considerable sum. Creditors of the vendor claimed 
that the sale was fraudulent, and had the goods attached ane ‘id, in a suit by 
the vendee, on the sheriff’s bond Held 

(1) It was error_to charge the jury that they should find for the plaintiff the 
value of all the goods seized, if they believed that he purchased them, or any 
part of them, in good faith. 

2. CHARGE.—See statement of facts for special charges held to have been properly 
refused. 


APPEAL from Delta Tried below before the Hon. E. B. Perkins, 
special judge. 

On June 15th, 1884, Mayer & Kahn, a wholesale house of Galveston, 
sued out an attachment agajnst Harrison & Robertson, of Delta 
county, Tex., for $803, for goods bought in March, 1884, on four 
month’s credit, and had same levied upon a lot of saloomgoods and 
fixtures in Cooper, that were transferred on June 11, 1884, by 
Harrison & Robertson, to T. E. MeClinton. The suit was prosecuted 
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to judgment, attachment lien foreclosed, and the goods sold and 
proceeds of sale applied to the payment of the debt Harrison & 
Robertson were owing Mayer & Kahn. The goods transferred and 
levied on was all the property Harrison & Robertson owned subject 
to execution. The consideration of the sale to McClinton was $300 
due him by them, 329 they owed MeClinton Bros., and $500 they 
owed T. A. Lambeth, and $100 they owed Eppstein, of Sherman, and 
a note for $494.19 that McClinton executed to Harrison & Robertson 
or order, due one day after date, dated June 10, 1884, which was paid 
by McClinton to the payees September 10, 1884. He also paid 
Eppstein and Lambeth some months after the levy. On the day of 
the transfer Harrison & Robertson were indebted to parties around 
Cooper in sm ill sums, and for attorneys’ fees and court costs, besides 
the $803 due Mayer & Kahn, 8500 due Lambeth, $329 due the MeClin- 
tons and $150 due Eppstein, in all $1,782. They sold out to MeClinton 
at original cost, less carriage of the goods, and $25 off the billiard 
tables, McClinton buying by the original invoices. The most of the 
Mayer & Kahn goods were in stock when McClinton purchased. Each 
of the invoices had the name of the purchaser, date of purchase ahd 
terms printed or written upon if. 

He brought suit against T. A. Lambeth, who was sheriff of Delta 
county, and his bondsmen, and recovered judgment for $1,379.30, 
and the sheriff appealed. 

First special charge refused was: ‘‘If the jury believe from the 
evidence that McClinton purchased the stock and fixtures of the 
saloon of Harrison & Robertson, the consideration being part indebt- 
edness to him, MeClinton, and part by a promissory note for about 
$500, at a time when Harrison & Robertson were actually indebted to 
Mayer & Kahn, the attaching creditors, and the knowledge of such 
indebtedness could have been obtained by McClinton in the ordinary 
and prudent pursuit of such purchase, then the legal effect of said 
consideration by said promissory note, was to hinder and delay 
creditors, and the purchase was null and void as to attaching 
creditors; and if the jury believe Mayer & Kahn attached the same 
stock and fixtures for a valid debt after said purchase by McClinton, 
then the jury will find for the defendant.’’ The second and third 
special charges were to the same effect. 


Templeton & Templeton and Terhune & Yoakum, for appellants, on 
the validity of the sale, cited: Greenleve v. Blum, 59 Tex., 124; 
Seeligson v. Brown, 61 Tex., 114; Bateman v. MeCreight, Tex Law 
Rey., vol. V, No. 37, p. 557; Fraim v. Frederick, 32 Tex., 294; 
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Huyler v. Dahony, 48 Tex., 234. On the refusal of the special 
charge, they cited: Greenleve v. Blum, 59 Tex., 126; Seeligson », 
Brown, 61 Tex., 114; Humphreys v. Freeman, 22 Tex., 49; Fraim 
v. Frederick, 32 Tex., 307; Huyler v. Dahony, 48 Tex., 254. 

On the charges of the court, they cited: Martel v. Somers, 9% 
Tex., 551; Hauley v. Bullock, 29 Tex., 216; Wade on Notice, sees,—. 
Briscoe v. Bronaugh, 1 Tex., 326; Sparks v. Dawson, 47 Tex., 138; 
Weaver wv Ashcroft, 50 Tex., 427. 

H. Chilton, for appellees, on the special charges refused, cited; 
Seeligson v. Brown, 61 Tex., 114; Bump on Fraud. Cony., 226. 


ROBERTSON, ASSOCIATE JUSTICE.—W hether the transfer by which 
the appellee acquired his title to the personal property seized by 
appellant was fraudulent or not, was the main question in the court 
below. The transaction which resulted in the transfer was single and 
indivisible, and must stand or fallas a whole. Thisisthe view taken 
by the court below in the charge tothe jury. The court directed the 
jury to find for the appellee the value of all the goods seized, if they 
sheuld believe that he purchased them, or any part of them, in good 
faith. The goods were paid for by appellee partly in a debt due 
appellee, partly in the assumption of other debts due by the vendors, 
and partly in a note made by appellee, payable to the order of the 
vendors. If the jury believed the transaction was fair and unim 
peachabie, in so far as by it honest debts of the vendors were paid, 
and fraudulent as to the part of the consideration received in the 
form of appellee’s note, still it was their duty, under any fair inter 
pretation of the charge, to find the verdict rendered. The rule is cer 
tainly the reverse of that given by the court. Bump. on Fraud. 
Conv., 476. 

The exception to the action of the court in refusing to admit testi- 
mony as to price realized at the sheriff’s sale of the goods is not 
reserved in a proper bill, as it does not appear except from the ques 
tions what the appellant proposed to prove by the witness. Sueh 
testimony as the questions were calculated to elict was admissible. 
Black v. Sweeney, 63 Tex., 425. 

The three special charges requested by appellant were properly 
refused. The case of Seeligson v. Brown 61 Tex., 152, does not sup 
port the radical doctrine contained in these charges. 

The other assignments of error need not be considered. For the 
error in the charge of the court already pointed out the judgment 8 
reversed and the cause remanded. 

REVERSED AND REMANDED. 

[Opinion delivered November 20, 1885. ] 
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CRABTREE v. WHITESELLE. 


Argument for the appellant. 





THuos. J.“CRABTREE V. J. E. *‘VHITESELLE. 
(Case No. 1904) 


1, DEMURRER—DESCRIPTION—BOUNDARIES.—The petition described the land in con- 
troversy as eighty-five acres, more or less, out of a certain survey, situated at 
a certain distance from the town of C., and being a farm belonging to C. up to 
the time of her death, and known as the C. place. Held: 

(1) The description of the land could not be attacked on demurrer unless it 
was manifest that the terms of the petition did not distinguish the land from 
all other tracts. 

(2) If a well-defined tract of land was known as the C place, and no difficulty 
was encountered on the trial in determining the precise limits of the land in 
controversy, the description on the face of the petition was not insufficient. 

, EXECUTION—RETURN—SALE-— V ALIDITY.—It does not affect the validity of. a sale 
under an execution that the return on the execution failed to show that the 
owner was called upon to point out the property, or who pointed it out, or that 
notice of sale was posted, as required by law. (Howard v. North, 5 Tex., 290; 
Sydnor v. Roberts, 13 Tex., 598.) 

, SALE—HOLIDAY—CONSTRUCTION.—Article 1184, Revised Statutes, refers to such 
process as may be required in the commencement of a suit, and in cases of 
injunction, attachment and sequestration alone. 

. SAME—SUNDAY.—The issuance and service of process on Sunday is, at common 
law, invalid; the statute declares the common law and, by exception, modifies 
it. Holidays have only the sanctity attached to them by statute, and all busi- 
ness may be transacted on them except what is expressly forbidden. (63 Tex., 
162.) 

. SAME—ARTICLE 1184, REVISED STATUTES.—The words “ any civil process,” in 
article 1184, Revised Statutes, are broad enough to cover executions, but the 
chapter limits the language to process pertaining to the commencement of suits. 
No such prohibition is found in the chapter on executions or legal holidays. 

6. HoMESTEAD.—See opinion for facts held insufficient to constitute a tract of land 
a homestead 

7. SouRCE OF TITLE—INCONSISTENCY —When defendant agreed that a certain party 
was the common source of title to the land in controversy, he was precluded 


from claiming any interest in the land not derived from that source. 


APPEAL from Navarro. Tried below before the Hon. L. D. Brad- 
ley. 
The opinion states the case. 


Croft & Blanding, for appellant, on the description of the land, cited : 
R. 8., art. 4786, division 2; Croft v. Rains, 10 Tex., 520; Jones 2. 
Andrews, 62 Tex., 653; Knowles v. Torbitt, 53 Tex., 557; Norris 2. 
Hunt, 51 Tex., 609; Rogers v. Dagley, Tex. Law Rev., vol. 1, p. 12; 
Acts of 1871, ch. 139. 

On the return they cited: R. 8., arts. 2287, 2835, 2288, 2309; R.S., 
art. 1184; Davis v. Fish, 48 Am. Dees., 387; Pierce v. Hill, 33 Am. 
Dees., 306 ; Coleman v. Henderson, 12 Am. Dees., 290. 
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On homestead they cited : Wilson v. Cochran, 31 Tex., 677; Clem. 
ents v. Lacy, 51 Tex., 150; Williams v. Wethered, 37 Tex., 130; Smith 
v. Deschaumes, 37 Tex., 429. 


W. J. McKie, for appellee, on sufficiency of description, cited; 
Howard v. North, 5 Tex., 290; 13 Tex., 598; Hancock v. Metz, 15 
Tex., 209; 27 Tex., 593; 29 Tex., 217. 

On homestead he cited: Moreland v. Barnhardt, 44 Tex., 280; Baird 
wv Trice, 51 Tex., 556; Clements zv. Lacy, 51 Tex., 150; H. & G. Na, 


Winter, 44 Tex... 597: Moreland v. Barnhardt, 44 Tex., 275; Barnes 


v. White, 53 Tex., 628; Anderson v. McKay, 30 Tex., 190; Franklin 
v. Coffee, 18 Tex. 413. 


ROBERTSON, ASSOCIATE JUSTICE.—In the court below appellee 
brought trespass to try title against appellant and Geo. W. Crabtree, 
©. H. and L. J. MeCormick intervened, and claimed against both 
parties one-fourth of the land in controversy jud ‘nt was ren- 


dered for appellee e-fourths and for inter\ rs one-fourth of 


the land. Interve ’ part was that claimed by Geo. W. Crabtree, 


and, as he did not appeal, this part of the suit is disposed of. Appel- 


lee’s right to recover one-half the tract was n lisputed. The issue 
in the court below brought here for revision is whether appellant or 
appellee is the ner of the remaining undivided one-fourth of the 
land. The plaintiff’s petition described the land as ‘ eighty-five 
acres of land, more or less, out of the Lewis P }] ie-third of a 
league survey, situate about five miles northeast « orsicana in 
Navarro county, Texas, said ei five acres being a farm thag 
belonged to Mrs. Sarah Jane Crabtree up to the time of her death, 
and known as the Crabtree place.’’? To this petition appellant urged 
a general demurrer, which \ yverruled. This actio the court 
is complained of here on the ground that the description given 1s not 
sufficient on its face to identify the subject matt he suit. This 
issue can be made by det nly when it is manifest that the terms 
used do not distinguish the land from all other . The eases in 
which it has generally been held that the deseription given is insufli- 
cient are those in which the land is described as a given but unidenti- 
fied number of acres out of a larger tract. Norris v7. Hunt, 51 Tex,, 
609; Wofford v. McKenna, 23 Tex., 36. The land here sued for is@ 
part of a larger tract, but the part is known as the ** Crabtree place.” 
It is also described as the farm which belonged to Mrs. Crabtree up 
to the date of her death. It is not impossible that the bounds of the 
tract may be as well defined by these descriptions as by field notes. 
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If it be true that a well defined tract of land is known as the ‘‘ Crab- 
tree place, and no difficulty is shown to have been encountered on the 
trial in determining precisely the limits of the land in controversy, to 
describe it as the ‘*‘ Crabtree place’’ in the petition in a suit for it, is 
not on the face of the pleading an insufficient description. The 
demurrer was therefore properly overruled. The objections to 
evidence based on this ground were also properly overruled. 

The appellee claimed the one-fourth interest in the land also claimed 
by appellant, under a purchase at execution sale of that interest as 
appellant’s property. The appellant objected to the introduction in 
evidence of the execution under which appellee claimed, on the 
ground that the return indorsed on it did not show that defendant 
was called upon to point out property, or who pointed out the pro- 
perty levied upon, or that notices of sale were posted as required by 
law. The return does fairly show that notice of sale was given as 
required by law, but the omission of all these matters has been 
repeatedly heid to be an irregularity not affecting the validity of the 
sale. Howard v. North, 5 Tex.; Sydnor v. Roberts, 13 Tex. The 
return on the execution and the deed made to the plaintiff by the 
sheriff both show that the sale was made on the first Tuesday in 
November, 1884, and that being a holiday under the statute (R.58., 
art. 2835), appellant objected to both instruments on that ground, and 
the objection was overruled. This action of the court is assigned as 
error. Article 1184 of the Revised Statutes provides that, ‘‘no civil 
suit shall be commenced, nor shall any civil process be issued or 
served on Sunday, or any legal holiday, except in case of injunction, 
attachment or sequestration.’’ This article is in the chapter on the 
commencement of suits, and the prohibition contained in it against 
the issuance and service of process on holidays was intended to 
be confined to such process as may be required in the commencement 
of a suit, except in cases of injunction, attachment and sequestration. 
Sunday is at common law a dies non juridicus, and hence the issuance 
and service of process on that day is invalid, independent of statute. 
As to Sunday the statute declares the common law, and by the excep- 
tion, modifies it. Holidays, on the other hand, have only the sanctity 
attached to them by statute. The public offices may be closed, and 
as to commercial paper the holiday shall be treated as Sunday. R. 
8., art. 2835. The courts may hold and all business may be trans- 
acted, except what is positively forbidden. H., E. & W. T. R’y Co. 
v. W. O. Harding, 63 Tex., 162. The words, ‘‘any civil process,’’ in 
article 1184, are broad enough to cover executions, but the chapter 
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limits the language to such process as. pertains to the commencement 
of suits. No such prohibition is found in the chapter on executions, 
nor in that on legal holidays, and the objection to the execution and 
sheriff’s deed on the ground that they showed the sale was made 
on a legal holiday was properly overruled. 

These difficulties being removed, we come now to the real merits of 
the controversy between appellant and appellee. The appellant 
claims that no title passed by the execution sale of his interest in 
the land. He acquired no interest in the land until his mother’s 
death, and hence until then could have no homestead right in it, 
He was not occupying any part of the tract when he inher. 
ited an interest in it. He swears, however, that it was his 
purpose to make his home upon the land, and if after he acquired 
a right in it he manifested this intent, his interest would be protected 
from forced sale. If he had been living upon the tract at the time of 
his mother’s death, remaining there would of itself have been an 
appropriation of his part of it for homestead purposes. Not thus 
appropriating it to the protecting use, he must illustrate his purpose 
to consecrate it to this use by acts fairly indicating his intent. The 
acts in the record, for which this effect is claimed, were all done 
before his mother’s death. Before her death he had left upon the 
place his horses, cattle, chickens and corn; they simply remained 
there after her death; before her death he obtained his firewood from 
the land, and went back and forth looking after his stock; after her 
death he merely continued the same course. Until his mother’s 
death, his intent to return to the land, however manifest and notorious, 
coulda not be a destination of it as his homestead, as he had no 
interest by such use to protect from forced sale. After he acquired 
such interest, no definitely new intent to make the land his home 
would be required, but the old intent, now capable of effect upon the 
new interest, to take effect must be manifested by acts. The court 
below determined that the acts proved were not sufficient for this 
purpose. We may have reached a different conclusion, but that 
expressed in the judgment is not so clearly wrong as to warrant us to 
disturb it. If the proof had shown that in leaving his stock and corn 
on the land, appellant retained possession of any part of the prem- 
ises, the result in the court below would doubtless have been different. 


Appellant also complains that more land was divided between the 


plaintiff and the intervenors than was in controversy. The land in 


controversy was the ‘‘Crabtree place,’ the farm owned by Mrs. 
Crabtree up to the time of her death. The tract of 680 acres seems 
to have been partitioned between Mrs. Crabtree and her four children 
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in 1857, and the land in controversy was allotted to Mrs. Crabtree. 
If there was a mistake in the partition, by which she got more than 
her share, still what she got was the land in controversy, and by 
agreeing that she was the common source of title, the appellant is 
preciuded from claiming any interest in the land not derived from her. 
There is no error in the judgment and it is therefore affirmed. 


AFFIRMED. 
[Opinion delivered November 17, 1885. | 
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ose 1, PRACTICE—BILL OF EXCEPTION.—The acticn of the court below upon motions for 


ry continuance can be revised in the Supreme Court only when exception is 
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(Case No. 1883) 


reserved and presente dina proper bill. 
one 2. NEGLIGENCE—AGENTS—CONTRIBUTORY NEGLIGENCE.—In a suit for damages against 
the a railway company it was shown that plaintiff was fireman on the east-bound 
ned train, which was not authorized to leave H. station until twenty minutes after 


m one; the west-bound train was due at H. station at fifteen minutes after one, 
‘on 


and the rules of the road required that, if it was not on time, it should send a 
her flagman ahead and run slowly to prevent collisions, since the east-bound train 


Pr’'s had the right to the track. A collision, injuring plaintiff, occurred about one 
US, mile east of H. statior Held : 


ol 
no (1) That if the collision occurred after the west-bound train was dug at H. 
station, it should have had out its flagman. If the failure to have out the 
flagman was the cause of the accident, and the unfitness of the conductor and 


engineer caused this failure, and their unfitness was unknown to plaintiff, and 


red 
me 


the was known, or would by the use of reasonable care have been known to 
yurt defendant, then defendant was liable. 

this (2) A charge that a breach of an admitted duty is negligence, is not a charge 
on the weight of evidence. 

hat (3) If the east-bound train left H. station earlier than it ought, but the 
s to collision occurred after the west-bound train ought to have had out the 
orn flagman, and as a result of its failure to so do, the premature departure of the 
em- east-bound train could not be said to have proximately contributed to a collision 
which occurred after the east-bound train ought to have been on the track, 
and after the duty of avoiding the collision was shifted, under the rales of the 
road, upon those having the west-bound train in charge. 


pnt. 
the 


2, PRACTICE.—Vague and general assignments of error will not be considered. 


APPEAL from Harrison. Tried below before the Hon. A. J. Booty. 
Frank Mallon, the appellee, and plaintiff in this case in the court 
below, instituted this suit against the Texas & Pacific Railway com- 
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pany to recover a sum of money as compensation for personal injuries 
received by him in a collision between two freight trains on defend- 
ant’s road a short distance east of Hallville, a station on defendant's 
road, on the 6th of December, 1881, between one and two o'clock a, 
m. The colliding trains were No. 9 going west, and No. 10 going east, 
both freight trains. Mallon was fireman on train No. 10. Donaldson 
was conductor and Pineo was engineer on train No. 9. Plaintiff 
charged that Donaldson and Pineo, at the time of the collision, were 
both drunk ; that they were habitual drunkards, and therefore incom- 
petent to fill the places occupied by them; that their habits and 
incompetency were known to defendant, or could have been known 
by the use of ordinary care; that the drunkenness of these men was 
the cause of the collision; that train No. 9 was running contrary to 
orders and the rules of the company; that the persons in charge of 
train No. 10 were without fault. 

The defendant denied generally the plaintiff’s allegations, and 
specially alleged that Donaldson and Pineo were competent men and 
they were running train No. 9 in obedience to orders and in acecord- 
ance with the rules of the company; that the collision was caused 
by train No. 10 leaving Hallville sooner than it should have done 
under its orders and the rules of the company; that No. 10 was 
ordered, in substance, not to leave Hallville until 1:15 a. m., unless 
No. 9 arrived sooner; that there was a rule of the company in force 
known as the five minutes safety rule, which required No. 10, in case 
No. 9 had not arrived, to wait at Hallville five minutes longer than 
the time specified in thé order to insure safety, but that the crew of 
No. 10 disregarded the order and the rules and regulations, and left 
Hallville sooner than they should have done, and thereby brought 
about the collision; that if they had waited the proper time No. 9 
would have arrived, and the collision, which oecurred only about one 
mile east of Hallville, would have been averted. 

When the case was called for trial defendant made a motion to con- 
tinue, which was overruled. A trial resulted in a verdict for the 
plaintiff for the sum of six thousand dollars. 


Whitaker & Bonner, for appellant. 


A. Pope & W. H. Pope, for appellee, cited: Tex. Land Co. v. Wil- 
liams, 51 Tex., 51; R. R. Co. 2. Dilahunty, 53 Tex., 206; R. R. Co.2 
Hurdy, 60 Tex., 230. 


ROBERTSON, ASSOCIATE JUSTICE.—The first assignment of error 
complains of the action of the court in overruling appellant’s motion 
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for a continuance. The order of the court overruling this motion was 
entered in the minutes, and the exception is there noted. This min- 
ute of the proceedings in the court below did not make the application 
for continuance a part of the record. Under rule 55, the action of 
the court upon motions for continuance can be revised here only when 
exception is reserved and presented in a proper bill. As no such 
exception was taken in this case, this assignment of error presents 
nothing to be considered by this court. 

The second, third and fourth assignments, question the correctness 
of the court’s charge to the jury. The part of the charge specified 


isin the following language: but, if the collision took place after 
one o'clock and twenty minutes, and number nine was running 
without flagging its train, then the plaintiff is entitled to recover, 
provided he makes proof to your satisfaction of those facts, which 
in a former part of these instructions you have been informed he 
must prove to entitle him to recover at all.”’ 

The plaintiff was fireman on train No. 10, which was not author- 
ized to leave Hallville, on its eastward journey, until twenty minutes 
after one o’clock on the morning of December 6, 1881. The west- 
bound train, No. 9, was due at Hallville at fifteen minutes after one 
o'clock on the same morning. On that morning the two trains collided 
about one mile, or one mile and a half, east of Hallville, and there 
the plaintiff received his injury. Defendant’s rules required No. 9, 
if it was not on time, to send a flagman ahead nine hundred yards, 
and travel slowly to prevent collisions. The east-bound trains had 
the right to the track, and hence this caution was required of No. 9, 
which was bound west. These were undisputed facts. From them 
it necessarily follows that if the collision occurred after No. 9 was due 
at Hallville, No. 9 ought to have had out the flagman. If the failure 
to have out the flagman was the cause of the accident, and the 
unfitness of the conductor and engineer on No. 10 caused this failure, 
and their unfitness was unknown to the plaintiff, and was known, or 
would, by the use of reasonable care, have been known to the 


defendant, then the defendant was liable. This is precisely the 


theory presented in the charge of the court below. It was proven by 
the defendant that if No. 9 was late it should have sent out the 
flagman for the very purpose of preventing a collision. The rules 
of defendant required this duty of No. 9. To charge that a breach 
of that admitted duty was negligence was not a charge on the weight 
of evidence. But it is claimed that the liability of defendant ought 
to have been made to depend upon the time when No. 10 left 
Hallville. In the theory presented by the court below in the charge, 
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the defendant was liable if the aecident resulted from the failure of 
No. 9 to send out the flagman. If No. 10 did leave Hallville earlier 
than it ought, yet the collision occurred after No. 9 ought to have had 


out the flagman, and as a result of the failure of No.9 to do this, the 


premature departure of No. 10 cannot be sai have proximately 


contributed to the collision, which occurred after No. 10 ought te 
have been on the track, and after the duty of caution against the 
collision was shifted, under the rules of the service, upon those having 
in charge train No. 9. The charge, as a whole, fairly presented the 
case to the jury, and their finding is well sustained by the evidenee, 

The fifth assignment of error is that ‘*the court erred in refusing 
to give the several special charges asked for py the defendant.’’ Four 
special charges were requested and refused, and it has already been 
held several times at this term that such an assignment of error is not 
in accordance with law and will not be considered 

The last assignment of error, the sixth, is that the court erred in 
not granting defendant’s motion for new trial. This assignment has 
not been considered, as it is manifestly too general. 

There is no error in the judgment and it is therefore affirmed. 

AFFIRMED, 
[Opinion delivered November 13, 1885. ] 





THE LIVERPOOL AND LONDON AND GLOBE INSURANCE COMPANY 
v. FRED ENDE. 


(Case No. 1910) 


EVIDENCE.—See statement of case for matters held not re t to the issue and 
improperly admitted TI improper admission of id h does not 
injure the ¢ 

ASSIGNMENT—HOMESTEAD.—An assignment of pr y fi nefit of creditors 
cannot conve roperty protected fron oreed sal la f business at 
the time the assignment was made 

[NSURANCE—AGENTS—ESTOPPI -A verbal application { was made to 
the general agent of a foreign insurance company and olies ued. It 
was not shown that the application was transmitted, or is required to be 
transmitted, to the home office, nor was it claimed that th: licy was void for 
want of power in the agents to do whatever the pri have done in 
reference to the issuance of the policy in question \ dispu afterwards 
arose over the title to the property insured, but the new the facts 
when the policy issued. //e/d 

(1) That under such a state of facts the acts of the a s were the acts of 
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the principal, and the knowledge of the agent as to any fact affecting the risk 
was the knowledge of the principal. (Miner v. Ins. Co., 27 Ind., 698.) 

(2) To deliver a policy with full knowledge of facts upon which its validity 
may be disputed, and then to insist upon these facts as ground of avoidance, 
is to attempt a fraud. This the courts will not aid, but will decide that there 
was an intent to waive the known ground of avoidance. May on Ins., sec. 
497: Wood on Fire Ins., sec. 497; Ins. Co. v. Lyons, 38 Tex., 253, etc.) 

(3) The company, by receiving the premium fire insurance with knowledge of 
the true state of title of the property insured, was estopped from denying the 
right of the insured to recover on the ground that his interest in the property 
was other than the entire, unconditional and sole ownership for his own use. 

4. CHARGE—PRACTICE.—It cannot be complained that a charge was not sufficiently 
full or clear, unless additional instructions were asked and refused. 
5. CHARGE—INSURANCE.—See opinion for charge held to correctly state the law in 
t ruction of an insured building. 
6, EVIDENCE- —In a case in which there was conflicting evidence it was 
not error to chat ury: “If there is a conflict in the testimony you must 
not, you may believe or disbelieve any witness or 


yu may or not think them entitled to credit.” 


AppraL from Hunt. Tried below before the Hon. F. B. Sexton, 
special judge. 


This is a suit brought by appellee to recover $2,500 with interest, 


ona policy of insurance against loss by fire upon a certain three- 


story brick building in Greenville, Texas, known as the Ende 
hotel, issued by appellant on the 16th day of December, 1882, which 
building appellant claims to have been destroyed by fire, on the 7th 
day of April, 1883. 

This the appellant denies, and claims that the building fell, not as 
the result of fire, but from other causes, and that by one of the con- 
ditions on which the policy was issued, the contract of insurance 
thereby at once ceased and determined. 

Appellant further claimed that appellee was not the sole and uncon- 
ditional owner of the building so insured at the time of its insurance, 
but that the title had passed from appellee to assignee J. J. Cooper, 
by a deed of assignment made for the benefit of creditors, on the 10th 
day of April, 1882, and that this fact was not expressed in the written 
part of the policy, and that by reason of one of the conditions upon 
which the policy issued the contract of insurance was thereby ren- 
dered void, ab initio. 

Appellant further claimed that the policy was, according to one of 
its conditions, vitiated and rendered null and void, by reason of the 
keeping of gunpowder in the building for sale. 

The case was tried with the intervention of a jury at July term, 
1885, and resulted in a verdict and judgment for appellee in the sum 
of $2,933.33, from which judgment appellant appealed. 
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Second error assigned. The court erred in admitting the testimony 
of the witness, R. R. Neyland, to impeach appellant’s witness, D. 
Bell. 

The question propounded to appellant’s witness, D. C. Bell, wag 
by cross-interrogatory, and was whether he believed in the existenee 
of a God, and whether he did not (giving time and place) ‘‘in the 
presence of several gentlemen’’ deny the existence of a God, and 
curse Mrs. Pruitt, one of the victims in the Ende hotel disaster. 

Bell’s testimony showed that there was fire in the south end of the 
building, where it was shown there were no lamps burning within a 
few minutes after the fall of the building. There were no faetg 
material to appellant’s defense shown by witness Bell that were not 
materially shown by other witnesses, whose testimony was not dis- 
credited. 


Perkins, Gilbert & Perkins and Brooks & Looney, for appellants, on 
homestead, cited: Shryock & Rowland v. Latimer, 57 Tex., 674; 
Wood on Fire Ins., p. 540, sec. 313; Wallace & Co. v. Bogel & Bro., 
62 Tex.. 636; Chrisman v. Miller, 15 Tex., 159: Dodd v. Arnold, 28 
Tex., 97, and cases therein cited; Payne v. Francis, 37 Tex., 75. 

On the charge of the court as to general agents, they cited: Cro- 
zier v. Kirker, 4 Tex., 252; Gay v. MeGuftin, 9 Tex., 501; Andrews 2, 
Marshall, 26 Tex., 212; Love v. Wyatt, 19 Tex., 312; Cobb v. Beall, 1 
Tex., 342. 

On evidence they cited: Ins. Co. 2. Gray, 80 [1l., 28; Robertson 2, 
Dodge, 28 Ill., 161; Droyer v. Bassett, 63 Tex., 274; Franklin v. Tier- 
nan, 62 Tex., 92. 


Mathews & Neyland, BE. W. Terhune, T. D. Montrose, and D. Upthe- 
gron, for appellees, on evidence, cited: 1 Greenl. Ev., sec. 462, 5d ed.; 
Weir v. McGee, 25 Tex., Supp., 20; Davis v. Davis, 5 Tex., 389; 
Willis v. Chambers, 8 Tex., 150. 

On instructions, they cited: Faquahr 2. Dallas, 20 Tex., 200; 
Thompson v. Payne, 21 Tex., 625; Linn v. Wright, 18 Tex., 517-340; 
Powell v. Haley, 28 Tex., 55, 56; Bast v. Alford, 20 Tex., 229; Cole 
v. Cole, 17 Tex., 6, 7; also Supreme Court Rules; see Thatcher v7. Mills, 
14 Tex., 16; Alexander vz. State, 12 Tex., 544; Converse v. McKee, 14 
Tex., 30; Hollingsworth v. Holshausen, 17 Tex., 47. 

On the character of the policy, they cited: Woods on Fire Ins., 
175, 309, 503; 51 Barb. (N. Y.), 284; 56 N. Y., 354; Woods on 
Fire Ins., 644, 846, 629, 636, 647, 663, et seq., 837, 839, 672; Abbott's 
Trial Ev.,489; Home Ins. Co. v. Balt. W. Co., 93 U.S., 548. 
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SrayTON, ASSOCIATE JUSTICE.—The matters in reference to which 
the witness, Bell, was interrogated, with a view to impeaching his 
credibility, were not relevant to the issue to be tried, and the 
court below should not have admitted the evidence complained of. 
1 Greenl. Ev., 462. 

It does not follow, however, that this furnishes sufficient ground 
for the reversal of the judgment. 

An inspection of the record does not show that his evidence, if it 
stood in every way unimpeachable, would have benefited the 
defendant. 

It is to some extent unintelligible, but as it stands in the record it 
cannot be said that his evidence does not tend more strongly to show 
that the house was in process of destruction by fire before it fell, and 
that this was the real cause of its destruction, than to prove the 
reverse fact, which the defendant sought to establish by the witness. 

The manner in which the statement of facts is made,up is to be 
condemned ; but it must be presumed, in so far as the answers of the 
witness are unintelligible from the reeord, that they would be of no 
materiality if the questions, as well as the answers, were given; for 
to hold to the contrary would require this court to presume that the 
judge who tried the cause has not done that which, by his certificate, 
he declares that he did. 

The charge of the court, in reference to the effect of the assignment, 
made by Ende for the benefit of his creditors, upon the property 
insured, if protected to him from forced sale as his place of business 
at the time assignment was made, is correct. Miller v. Menke, 56 
Tex., 540. 

We do not however deem it necessary, in view of other questions 
in the case, to consider how far a property such as that insured, 
would, or could be protected from foreed sale by reason of the fact 
that a part of it may be used as a place where the head of a family 
carries on his business. That question is an important one which 
this court will not undertake to decide until a case is presented 
which makes its decision necessary. 

Ende made an assignment under the statute on April 10, 1882, for 
the benefit of such of his creditors as would consent to take under it 
and release him. 

A schedule of the real property which he intended should pass by 
the deed was appended to it, and did not embrace the property on 
which, on December 6, 1882, the policy sued on was issued. That 
the property, prior to the assignment, was used in part by Ende 
as his place of business, is shown as is it that he was so using it at 
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the time the policy issued and up to the time the property was 
destroyed. It is also shown that at the time the policy issued his 
family were living in some of the rooms of the building, and go 
continued until the building was destroyed. 

It appears by the evidence that Alexander and F. V. Ende were 
the general agents of the insurance company, and, by the poliey 
itself, that it was not to become operative until countersigned by 
them. 

Their principal was a foreign corporation, and the policy was issued 
upon a verbal application made to the agents, which, it is not shown, 
was transmitted, or required to be transmitted to the home office, and 
upon that application a policy issned which is not claimed to be void 
for want of power in the agents to do whatever the principal might 
have done in reference to the issuance of the policy in question. 

Under such a state of facts it must be held that the acts of the 
agents are the acts of the principal, and that knowledge of the agent 
as to any fact affecting the risk is the knowledge of the principal. 
Minor v. Insurance Co., 27 Wis., 698. 

Alexander, one of tlie agents, testified as follows: ‘‘I was 
acquainted with the property of Mr. Ende at the time of the issuance 
of the policy. I was editor and publisher of a newspaper in Green- 
ville. I knew of the assignment and published the notice of it; 
knew of it soon after it was made. At the time of the issuance of 
the policy in this case, I knew that Pruitt and James Armistead were 
occupying the property as a hotel and store-house. I knew Ende 
claimed the property as homestead or place of business. He had 
occupied, for years prior to the assignment, the lot as a place of busi 
ness. After the assignment Mr. Ende with his family lived on the 
property in question. He made no written application for the policy. 
He applied to me verbally for the issuance, and being acquainted with 
the property, I issued the policy. I don’t know where Ende lived 
just prior to the issuance of the policy. I don’t think anything was 
said as to the ownership of the property. I had never seen the deed of 
assignment; all I know was that he claimed it. At the time of the 
issuance of the policy he did not inform me that he had conveyed the 
property to Cooper under the deed of assignment. Don’t know where 
he lived when the policy was issued. [issued the policy by reason 
of Ende’s application and by reason of his possession of the property.” 

The deed of assignment made by Ende was recorded April 10, 1882. 

The policy contains the usual clause: ‘‘If the interest of the 
assured in the property be any other than the entire, unconditional 
and sole ownership for the use and benefit of the assured, or if the 











L. & L. & G. Ins. Co. v. ENDE. 
































1885. ] 


Opinion of the court. 





puilding insured stands on leased ground, it must be so represented 
to the company, and so expressed in the written part of this policy, 
otherwise the policy shall be void.’’ 

Under this clause in the policy it is claimed that the policy is void, 
for the reason,that the absolute title to the property was not in Ende, 
but had passed to the assignee Cooper, through the assignment made 
for the benefit of creditors. 

If such was the legal effect of the deed of assignment, all the facts 
bearing on that question were known to the agents who issued the 
policy at the time it issued, hence, in legal contemplation, were 
known to the appellant. 

That Ende had an interest in the property which he might insure 
cannot be questioned under any existing facts, but this is unimpor- 
tant in view of the inquiry which arises. 

The inquiry arises whether, under the facts shown, the appellant is 
estopped to deny the validity of the policy, even if it were true that 
Ende was not the absolute owner. 

The rule which seems to us the true one is thus stated: ‘To deliver 
a policy with full knowledge of facts upon which its validity may be 
disputed, and then to insist upon these facts as ground of avoidance, 
is to attempt a fraud. This the courts will neither aid nor presume, 
and when the alternative is to find this or to find that, in accordance 
with honesty and fair dealing, there was an intent to waive the known 
ground of avoidance, they will choose the latter. Such an issue is 


tantamount to an assertion that the policy is valid at the time of 


delivery, and is a waiver of the known ground of invalidity.”’ May 
on Ins., sec. 497. 

Another elementary writer thus expresses the rule: ‘‘ The insurer 
is estopped from setting up the breach of any condition of the policy 
when at the time of its issue it knew that the condition was inconsis- 
tent with the facts, and the assured has been guilty of no fraud. 
* * * When the insurer issues a policy to the assured without 
any written application, containing conditions inconsistent with che 
risk, * * it is estopped from setting up a breach of such 
conditions in defense to an action upon the policy.’’ Wood on Fire 
Ins., see. 497. 

The rules thus stated are sustained by many adjudicated cases. 
Richmond v. Fire Ins. Co., 79 N. Y., 239; Ames z. Ins. Co., 14 N. Y., 
262; Van Schoick v. Ins. Co., 68 N. Y., 434; Bennett 2. Ins. Co., 81 
N. Y., 273; Ins. Co. v. Olmstead, 21 Mich., 253; Ins. Co. 2. Fay, 22 


Mich., 473; Ins. Co. v. Lewis, 30 Mich., 46; Miner vz. Ins. Co., 27 Wis.. 


os m= 


698; Roberts v. Ins. Co., 41 Wis., 321; Smith v. Ins. Co., 49 Wis., 
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322; N. P. Ins. Co. v. Harmer, 2 Ohio St., 452; Andes Ins. Co, 2, 
Shipman, 77 Ill., 193; G. F. Ins. Co. v. MeKee, 94 Ill., 499; Mershon 
v. Ins. Co., 34 la., 89; Ins. Co. v. Lyons, 38 Tex., 271. 

Under the facts shown to have existed, it must be held that the 
appellant, by receiving the premium for insurance with knowledge of 
the true state of the title of the property insured, is estopped from 
denying the right of the appellee to recover, on the ground that the 
interest of the assured in the property was other than the entire, 
unconditional and sole ownership, for his own use and benefit. 

That Alexander and Ende were general agents, under the evidence, 
does not fairly admit of controversy, and if it was thought that the 
charge of the court was not sufficiently full in this respect, an instrue- 
tion should have been asked. Miner v. Phcenix Ins. Co., 27 Ia., 698, 

It is urged that the court erred in the seventh paragraph of his 
charge, which is as follows: ‘If you believe from the evidence before 
you that the building described in the policy sued on was not destroyed 
by fire, you will find for the defendant. In this connection you are 
instructed that before the plaintiff can recover, it must appear from 
the evidence to your satisfaction, that the fire caused the destruction 
of the building. If the building fell down before it was burned, and 
the fire occurred after the building fell down, and if you so believe 
from the evidence before you, you will find for the defendant. If the 
evidence satisfies you that the building was on fire before it fell, and 
that such fire caused the fall of the building, then you should find for 
plaintiff as previously explained in the first paragraph of these 
instructions.’’ 

The charge certainly stated the law applicable to the case correctly, 
and imposed upon the appellee a necessity for establishi 


ig his case by 


a degree of evidence not simply preponderating, but by such testi- 


muny as should be satisfactory to the jury, which might be under- 
‘stood to mean more than a mere preponderance of evidence. 

-if it was thought that the charge was not sufficiently full or clear 
as-to the burden resting upon the appellee to show that the loss 
resulted under such facts as would fix liability upon the appellant, 
then additional instructions should have been asked. None were 
asked, and we see nothing in the charges given to induce the belief 
that the jury were misled in this respect. 

It is claimed that the court erred in giving the following instrue- 
tion: ‘* You are the exclusive judges of the weight of the evidence 
before you, and of the credit to be given to the Witnesses who have 
testified in the case. If there is a conflict in the testimony you must 


reconcile it if you can. If not, you may believe or disbelieve any wit- 
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ness or witnesses, according as you may or not think them entitled to 
credit. In civil cases juries are authorized to decide according as 
they may think the evidence prepondearates in favor of one side or 
another.’’ 

This charge did not authorize the jury to arbitrarily discredit any 
witness, but simply informed the jury, in a case in which the evidence 
was conflicting, that in the exercise of their judgments they might 
discredit any witness as they might or not think them entitled to 
credit. 

It did not undertake to instruct the jury upon what particular 
ground they might discredit any witness, nor did it carry an intima- 
tion to the jury that there was reason for discrediting the witnesses 
for the one or the other party. 

The charge given was in most respects similar to the charge given 
in Ridens v. The State, 41 Tex., 200, which, even in a criminal cause, 
was held not to be erroneous. 

Under the instructions given the jury must have found the facts 
necessary under the charge to entitle the plaintiff to recover were 
established by a preponderance of the evidence, for there was nothing 
in the entire instructions which could have induced the jury to believe 
that the plaintiff was relieved from the burden of establishing his 
case as made by the pleadings. 

We find no error in the judgment, and it will be affirmed. 

AFFIRMED. 

[Opinion delivered November 13, 1885. ] 





CONTINENTAL INSURANCE Co. v. W. D. PRUITT ET AL. 


(Case No. 1909 


1, EvipENcE—Copy.—See statement of case for proof held sufficient, to show that 


an original instrument could not be produced, and to allow the introduction of 


a copy in evidence. 

2. INSURANCE—SCHEDULE.—In suing an insurance company for loss by fire, when 
it is necessary to prove that proof of loss was made, an exhibit of the papers 
by which this proof was made would, with the other necessary proof, be all 
sufficient, whether such papers centained the original schedule made out, or a 


copy ot it. 

8. EvVIDENCE.—When it was admissible for a witness to state her surroundings, what 
she saw, and the impressions thereby made upon her mind, at a particular time, 
if she at the time gave utterance to those impressions, it was proper to allow 


her to state what those utterances were. 
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4, SAME.—In a suit against a fire insurance company, where it was admissible to 
show the condition of the burning house at any given time, a witness might fix 
the time by any incident, as by the time he escaped from the ruins; and he 
might state, that when he escaped, the fire had so far advanced as to render it 
impossible to rescue other parties, the positions they occupied in the building 
being otherwise shown. : 

5. RES GESTAE—SAME.—It was inadmissible to prove declarations of a deceased 
person made, sometime prior to the burning, as to the condition of the building, 

6. SAME—EXPERTS.—An experienced contractor and builder, acquainted with the 


construction and materials of the house, might give his opinion, as an expert, 
as to whether or not the walls were sufficient to sustain the building. 

7. INSURANCE—STORAGE.—An insurance of a hotel and its furniture, ete., did not 
cover “goods held on storage.” Ae/d, that furniture, etc., stored in the hotel, 
to be used or consumed in the business of the hotel, was not within the meaning 
of the exemption. (May on Ins., sec. 242.) 

8. CHARGE—EVIDENCE.—A charge must be considered as a whole, and repetition is 
not ground for reversal, unless it could have influenced thi ury to believe that 
the court entertained a particular view as to what the evidence established. 

9. Case CiTeD.—Liverpool and London and Globe Ins. Co. v. Ende, decided at this 


term, referred to, and ; 


nproved, 


APPEAL from Hunt. Tried below before the Hon. F. B. Sexton, 
special judge. 

Appellees, plaintiffs below, brought this suit against appellant to 
recover the sum of $2,500, with interest, on a policy of insurance 
against loss or damage by fire upon hotel and kitchen furniture, beds, 
bedding, tables, table-ware, chairs, washstands,: bureaus, wardrobes, 
and other furniture usually kept and used in hotels. The goods were 
contained in the three-story metal roof brick building, known as the 
Ende hotel, situated in Greenville, Texas. The policy was issued 
by appellant on January 2, 1883. 

Appellees claim that the goods were destroyed by fire on April 7, 
1883. This appellant denies, as well as its liability for the destrue- 
tion of the goods, and claims that the building in which the goods 
were, fell, not as the result of a fire, but from other causes, and that 
by one of the conditions upon which the policy was issued the 
contract of insurance, both upon the building and its contents, 
thereby ceased and determined ; and that if the goods were destroyed 
by fire, it was after the termination of the insurance, and after they 
had become a mass of ruins, together with the debris of the fallen 
building, and valueless. The case was tried with a jury at the July 
term, 1885, of Hunt county district court, and resulted in verdiet 
and judgment for appellees for $2,575, with eight per cent. interest 
per annum. 


First assignment of error. The court erred in permitting witness, 
J. A. B. Putman, to testify that the schedule of the goods alleged to 
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have been destroyed was a copy of the original schedule furnished 
him by plaintiff, Pruitt, as is apparent from bill of exceptions. 
Judge Putnam said, in substance, that as an attorney at law he had 
made out the proof of loss for appellees ; that he copied.the schedule 
or list of property destroyed from a list furnished by appellee, Pruitt ; 
that the list attached by the proof of loss was an exact and correct 
copy of the list furnished him by Pruitt; that he retained the 
original list, of which the one attached to the proof of loss is a true 
copy; that he and Mr. Hunter were partners at the time; also, that 
Mr. Templeton was afterwards a partner of theirs; that the papers 
of Hunter & Putman’s old firm were kept separate, and that Mr. 
Templeton had nothing to do with the old firm’s papers; that they 
had a clerk, who had nothing to do with Hunter & Putman’s papers, 
they being kept separate; that he had searched the office for the 
paper and been unable to find it; that his office had been moved 
twice 
Mr. Hunter for the paper, because he (witness) had it after Mr. 
Hunter had left; that he never asked Mr. Templeton or the clerk for 
the paper, because they had nothing to do with it, their papers being 
| kept separate. The paper might be in his office, but having made 





onee during his absence; that he had never inquired of 


careful search for it among the papers in his office, he was unable to 
find it. 

Second and fourth assignments of error. The court erred in permit- 
ting Mrs. Ende to testify that after the building had fallen, and before 
she and her family were extricated, that she exclaimed that they 
would all be burned up. 

The court further erred in permitting plaintiff, W. D. Pruitt, to 
testify that when he had gotten out of the ruins and found that his 
mother and brother had not been saved, that at that time the fire had 
consumed the larger part of the building, so that it was impossible to 
save them. 

Fifth assignment of error. The court erred in refusing to permit 
defendant to prove by witness, Turner, that he had heard Miss Lou 
Davis, who lost her life in the disaster, speak of the cracks in the 
walls of the building and of the falling off of the plaster, so that she 
had to be continually sweeping, after defendant proved that Miss Lou 
Davis was chambermaid at the hotel at the time of the destruction, 
and that it was a part of her business to sweep the hotel. 

Sixth assignment of error. The court erred in permitting witness, 
J. M. Ellis, to testify that the walls of the Ende hotel building were 
sufficient to maintain the building. 





Perkins, Gilbert & Perkins, and Brooks & Looney, for appellant, on 
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the introduction of the copy of schedule, cited: Cotton ». Campbell, 
3 Tex., 493; 1 Greenl. Ev., 82. 

On res gestae, they cited: Moody & Jamison v. Gardener, 42 
Tex., 411. 


On expert testimony, they cited: I. & G. N. R’y Co. v. Nicholson, 
61 Tex., 550; Stephen’s Ev., chap. 5, art. 49, pp. 64, 65; Muldowry 
v. Ill. Cent. R’y Co., 36 Ia., 472. 


Mathews & Neyland and Terhune & Yoakum, for appellees, on the 
introduction of the copy of schedule, cited: Clifton v. Lilly, 12 Tex., 
130; 1 Greenl. Ev., see. 558. 


STAYTON, ASSOCIATE JUSTICE.—If it was important or necessary 
that the schedule of property destroyed, which was furnished by 
Pruitt to his attorney to enable him to make up the proof of loss, 
should be produced or its non-production accounted for, before the 
copy made by the witness and attached to the proof of loss could be 
introduced, we are of the opinion that the proof made was sufficient 
to show that the original schedule could not be produced. 

But we do not see how this could become a material question; the 
thing to be proved was that proof of loss was made, and an exhibit 
of the papers by which this was made would, with the other necessary 
proof, be all sufficient, whether the papers contained the original or 
first schedule made out or a copy of it. 

Mrs. Ende testified what she heard and saw while confined in the 
ruins of-the building, and if she stated that while her life, with the 
lives of her children, was imperilled by seen danger, that she then 
exclaimed, ‘‘they would all be burned up,’’ we do not see that the 
evidence was objectionable. The witness was but stating her 
surroundings, what she saw, and the impression thereby made upon 
her mind, and if she at the time gave utterance to these impressions, 
that was a fact tending to show that her impressions were those made 
at the very time, when in this case it becomes important to know 
what the condition of the building was, and that the impressions 
were not the result of something which subsequently transpired. 

The witness Pruitt might with propriety be permitted to state what 
the condition of the house was at any given time, and this he might 
fix by any incident—as by the time he escaped from the ruins, and 
the fact that he stated that when he escaped the fire had so far 
advanced as to render it impossible to rescue his mother and brother ; 
the positions they occupied in the house, being otherwise shown, was 
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put the statement of a fact showing the extent and progress of the 
fire at that time. 

The declarations of Miss Davis, made at some time anterior to the 
purning of the house, had no*Such relation to the issue to be proved 
in this case, by reason of their being declarations contemporaneous 
with the main fact to be proved, or for any other reason as would 
make such declarations res geste. 

If the inquiry in this case was why she did a certain act, or why 
she was in a given place at a certain time, then her declarations made 
at the time would have been illustrative of her act, and would have 
constituted res geste. But no such question is involved in this case, 
and there is nothing to relieve her declarations from the rule which 
forbids the reception of hearsay. 

The witness Ellis was shown to be a builder and contractor of about 
twelve years’ experience, who had erected buildings, public and pri- 
vate, of like and greater dimensions. He was shown to be familiar 
with the construction and dimensions of the wall and other parts of 
the building insured by the policy sued upon, and with the material 
used, and we see no reason to doubt his competency to give an opinion 
as an expert, and especially so when the facts are stated on which the 
opinion is based. 1 Greenl. Ev., 440. 

Persons so skilled and informed have knowledge not possessed by 
those who have had no experience in the business which makes 
knowledge a necessity. Such persons may be said to be ‘persons 
instructed by experience,’ and their evidence admissible, its weight 
to be determined by the jury. 

Special charges numbers one and two, requested by the defendant, 
were refused upon the ground that they were substantially embraced 
in the charge of the court, and an inspection of the charges shows 
this to be true. 

The court charged the jury that the ‘‘plaintiffs are not entitled to 
recover for the value of any property which was stored but not kept 
for use in the hotel, but they are entitled to recover for any stored or 
kept for use, even though it may not have been actually in use at the 
time of its destruction.’’ 

The policy did not cover ‘*‘ goods held on storage.”’ 

The evidence showed that the goods for the value of which recovery 
was sought, were such as were actually in use in the hotel at the time 
of the fire, or such as were there to be used in the business of the 
hotel whenever its patronage made such use necessary. They were 
the property of the insured, and consisted of such articles as were 

Vor. LXIX—9 
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contemplated to be covered by the policy. The deposit was merely 
incidental, with a view to be used or consumed in the business of the 
hotel, and we are of the opinion that they could not be said to be 
“‘voods held on storage’’ within the meaning of the policy. May on 
Ins., sec., 242. 

Qualified as above stated, the charges referred to in the tenth and 
eleventh assignments of error were correct, as matters of law, and 
applicable to the issues made by the pleadings and evidence. 

The policy contained a clause which provided: ‘If a building 
shall fall, except as the result of fire, all insurance on its contents 
shall immediately cease and determine.”’ 

One of the objections made to the charge set out in the tenth assign- 
ment is, that it did not clearly inform the jury that to entitle the 
plaintiff to recover it must appear that fire alone destroyed the build- 
ing and goods, and that if the building fell from some cause other 
than fire, and the goods were afterwards burned, then they could not 
recover. 

The eleventh assignment then complains that the court afterwards 
instructed the jury, ‘if fire produced the fall of the building, if it did 
fall, then plaintiffs are entitled to recover,’”? and this objection is 
based on the ground that in the charge last referred to, the court 
repeated the charge, thus giving this matter too much prominence. 

The former assignment is a complete answer to th itter. 

The charge taken as an entirety fairly presented the question to the 
jury, and so, without any such repetition as could have influenced 
the jury to believe that the court entertained any particular view as 
to what the evidence established. 

The most prominent issue in the case was as to whether fire caused 
the fall and the destruction of the house, or whether it fell from some 
other cause, and, with the goods, was subsequently destroyed by fire. 

The other assignments relate to instructions given to the jury in 


reference to their consideration of the evidence, and as to the amount 


of evidence necessary to be produced by the plaintiffs to entitle them 
to a verdict. 

These charges were the same as given in the ease of the Liverpool 
and London and Globe Insurance Company v. Ende, this day decided, 
and we do not deem it necessary to give our views further upon these 
questions than we have in the case referred to. 

We find no error in the judgment, and it is affirmed. 
AFFIRMED. 
[Opinion delivered November 15, 1885. ] 
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M. H. MILLER v. MARX & KEMPNER. 
(Case No. 1912) 


1, PARTNERSHIP — WIFE— LIABILITY — HusBAND.—A married woman invested the 
proceeds of the sale of her separate estate in a partnership, and carried ona 
mercantile business under articles of partnership. Suit was brought against 
the husband, the wife, and the other partner, as members of the firm, on a note 
executed by the firm. ed: 

(1) That a wife cannot become a partner in business either with her husband 
or any one else. (Wallace v. Finberg, 45 Tex., 85; Cox v. Miller, 54 Tex., 16.) 

(2) Neither the wife nor the husband could invest her separate property in a 
mercantile business, and thereby become entitled to the profits arising there- 
from as part of the separate estate. 

(3) Her separate estate could not be subjected to any of the debts of such an 

attempted partnership, though she would doubtless be liable to the extent of 

her separate property invested. 

(4) The profits to which the wife’s right might be recognized by reason of 
her connection with the business became the common property of herself and 
husband, was entirely under the control of the husband, and could be disposed 
of by him only. 

(5) The husband enjoyed an interest in the profits of the business as profits, 
and he was a partner in the firm, as to third parties, if not as to other members 
of the firm. (Par. on Part., 70, 71 and authorities in note “2.’”’) He could not 
enjoy all the advantages of a partnership without incurring its liabilities. 

(6) Had the wife made no contract of partnership or been known in respect 
to the partnership affairs, and yet he had been in a position to demand an 
interest in the profits of the character stated, he would have been a partner as 
to third parties. 

(7) Had the husband signed articles of partnership void as to his copartners, 
but had regularly reaped his portion of the partnership gains, he would have 


been responsible for the firm debt, and was so in this case. 
ERROR from Red River. . Tried below before the Hon. R. R. Gaines. 
The opinion states the case. 


M. L. Sims, for plaintiff in error, cited: Brown & Co. v. Chancellor, 
61 Tex., 443; Wallace v. Finberg, 46 Tex., 44; Bradford v. Johnson, 
44 Tex., 382; Green v. Ferguson, 62 Tex., 525; Ratto & Co. ». 
Holland et al., Wilson’s Ct. App. Cases; 2 Kent, pp. 3, 4, art. 469 ; 
Cockrumv. McCracken, Tex. Ct. App., p. 66, art. 65; Whitev. Whaley, 
Tex. Ct. App., 66, arts. 101, 102, 105; R.5., 
on Part., 2, 3, 4, 5; Heidenheimer Bros. v. M. 8. McKeen, 63 
Tex., 229. 


sees. 2854, 2855; Story 


Taylor & Chambers, for defendants in error, cited: Wallace »v. 


Finberg, 46 Tex., 44; Parsons on Part., 3d ed, 26, 27, 28; Story on 


Part., sec. 10; 1 Blackstone’s Com., 442, 444. 
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WILLIE, CHIEF JUSTICE.—The evidence shows that W. 8S. Camp- 
bell and the wife of appellant had signed articles of partnership, and 
underthem werecarrying on a mercantile business, as partners, at the 
time the note upon which this suit is brought was executed. 

The money invested in the business by Mrs. Miller, was the 
proceeds of the sale of her separate estate, and therefore her separate 
property. 

This court has heretofore determined that a wife cannot become a 
partner in business, either with her husband or anyone else. Wallace 
v. Finberg, 46 Tex., 35; Cox v. Miller, 54 Tex., 25; Brown v. Chan- 
cellor, 61 Tex., 437; Green v. Ferguson, 62 Tex., 525. 

Neither she nor her husband can invest her separate funds in a 
mercantile business, and thereby become entitled to the profits 
arising therefrom, as part of her separate estate. 

It follows naturally that her separate estate cannot be subjected to 
any of the debts of such an attempted partnership ; and her claim as 
against the party, or parties, with whom she endeavored to enter 
into business, would not be that of a partner, but she would doubtless 
be a creditor to the extent of the separate property she had thus 
invested. 

The court below having held that Mrs. Miller was not liable for a 
partnership debt of W. S. Campbell & Co., but that Miller was, the 
question is as to the liability of the husband when the wife signs sach 
a contract and is recognized as a partner by the other member of the 
supposed firm. This point has not been decided heretofore by this 
court. 

We think that the husband’s obligations under such circumstances 
must be determined by the ordinary rules of law for the ascertain- 
ment of the existence of a partnership and its liability to third persons. 

As the share of the firm profits to which Mrs. Miller became entitled, 
or to which her right might be recognized, by reason of her invest- 
ment of money in the business of W. 5S. Campbell & Co., was not 
acquired by gift, devise or descent, it became the common property 
of herself and husband. R.38., art. 2852 

It bore the same character as if it had been the proceeds of a like 
investment of the community estate or of the separate property of 
the husband. 

As community property it was entirely under the control of the 
husband, and could be disposed of by him only. Ib., 2852. 

In the present case therefore Miller enjoyed an interest in the profits 
of the business of W. S. Campbell & Co. It was an interest in these 
profits, as profits, and that interest attached to them in their individual 
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condition. This interest was not only in the gross profits, but in the 
amount which they would net after the payment of the expenses of 
the concern, for his interest was the same as that recognized in Mrs. 
Miller by Campbell, her supposed partner. 

Such facts as these are held by all the authorities to constitute the 
recipient of the profits a partner in the firm as to third parties, if not 
as to other members of the firm. Parsons on Part., 70, 71, and 
authorities in note ‘*/.’’ 

Miller could not enjoy all the advantages of a partnership without 
pearing its losses and becoming liable for its debts. Had no con- 
tract of partnership been signed by his wife, and had she not been 
known in respect to the partnership affairs in any manner whatever, 
and yet he had been in a position to demand an interest in the profits 
of the character we have stated, he would be held as a partner in the 
concern as to third parties, whether he contributed to the capital 
stock or not. He certainly cannot enjoy these profits without the 
corresponding liabilities merely because they are accorded to him by 
reason of an instrument, which, though void in itself, has been recog- 
nized as valid by the party entitled to the remainder of the profits. 
It is not the validity of the partnership agreement, but the fact that 
under it a person receives the profits to which a partner is entitled 
that constitutes him a partner so far as third parties are concerned. 

Had Miller himself signed articles of partnership with Campbell 
which were void and could not be enforced against him by his 
co-partner, but under these articles had regularly reaped his portion 
of the partnership sales as provided in the articles, he would have been 
responsible for the firm debts. Otherwise, anyone wishing to share in 
the profits of a partnership, and at the same time to be exempt from 
its debts, could effect this object by means of a void partnership agree- 
ment, although under it he enjoyed all the advantages of a partner, so 
far as profits were concerned. We think it clear that whilst Mrs. 
Miller was not a member of the firm her husband was, as to third 
parties, and that he was therefore liable for the debt upon which this 
suit is brought. 

The judgment of the court below is therefore affirmed. 


AFFIRMED. 
[Opinion delivered November 10, 1885. ] 
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O. W. CROCKETT Vv. JNO. D. TEMPLETON. 
e (Case No. 1907) 


1, HoMESTEAD—INNOCENT PURCHASE—ABANDONMENT.—Defendant and his wife oceu- 
pied eighty-two acres of land as a homestead. They agreed to separate, and 
divided the land, his portion being under cultivation, but having no houses on it. 
To divest the wife of any interest in his part of the land, he and she joined ina 


deed conveying it toathird party, who, two years after, reconveyed it to defendant, 


The evidence showed that this third party was merely a trustee of the legal 
title for defendant. Defendant, with his children by a former marriage, moved 
to another county, and his wife, and her children by a former marriage, 
remained on her portion of the land. Defendant acquired no other lands, and 


expressed an intention of building a home on his part of the tract when he was 
financially able. Hed: 

(1) That until the husband and wife united in abandoning the part she occu- 
pied, the husband could acquire no other homestead. 


(2) The homestead exemption still attached to his portion also, even if he 


had never owned it until it was conveyed to him by the third party 

(3) If the owner of a tract, smaller than the amount exempted as a home- 
stead, purchases an adjacent tract to fill out his homestead, he is not required to 
enclose or build upon this second tract, as its situation is sufficient to excite 


inquiry that would discover the intent. 

(4) One who bought from the third party while the legal tit ind possession 
were with him might be an innocent purchaser, but one who bought under an 
execution against defendant could not be. 

(5) Edmundson v. Blessing, 42 Tex., 596, reviewed, and shown not in conflict 


with the above views. 


APPEAL from Navarro. Tried below before the Hon. L. D. Bradley. 
The opinion states the case. 


Croft & Blanding, for appellant, cited: MeMillan v. Warner, 38 
Tex., 410; Woolfolk v. Ricketts, 41 Tex., 359; Franklin v. Coffee, 18 
Tex., 413; Woolfolk v. Ricketts, 48 Tex., 28; Scott v. Dyer, Tex. Law 
Rep., vol. 2, p. 566; Foreman v. Meroney, 62 Tex., 725 ; Beard v. Blum, 
Tex. Court Rep.,vol. 1, p. 19;Shepperd z. Cassidy, 20 Tex., 24; Gouhe- 
nant v. Cockrell, 20 Tex., 96; Cross v. Evarts, 28 Tex., 525. 


Read, Greer & Greer, for appellee, cited: Edmundson v. Blessing, 
42 Tex., 596; same case, 49 Tex., 333; Cox v. Shropshire, 25 Tex., 113; 
Beard v. Blum, Law Rev., vol. 5, p. 270; Ford v. Powell, 59 Tex., 321; 
Stark v. Ingram, Law Rev., vol. 5, p. 509; Franklin v. Coffee, 15 Tex., 
413; H. & G. N. R. R. Co. v. Winter, 44 Tex., 605;. Brooks v. Chatham, 
57 Tex., 33; Anderson v. McKay, 30 Tex., 190; Moreland 2. Bern- 
hardt, 44 Tex., 280; Barnes v. White, 53 Tex., 628. 





ROBERTSON, ASSOCIATE JUSTICE.—Prior to 1870 widower O. W. 


Crockett and widow Jeffries were united in marriage. In February, 
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1870, they purchased a tract of eighty-two acres of land in Navarro 
county, and from that time until 1878 they occupied it as a homestead. * 
In 1878 they agreed to separate and divide the land between them. 
Mutual friends were called upon to make the proper division, and they 
allotted to O. W. Crockett out of the eighty-two acre tract the 54% 
acres here in controversy. “The rest of the tract, upon which were all 
the houses, was given to Mrs. Crockett, and upon it she and her chil- 
dren by her first marriage have ever since resided. The marriage 
relation between O. W. Crockett and his wife still subsists, though 
the former, immediately upon the agreement to separate, went with 
the children of his first marriage to Ellis county, and lived there upon 
rented lands for five years, when he returned to Navarro, but not to 
the land now in controversy. To divest his wife of any interest in his 
part of the land, he and she joined in a deed to it to W. F. Kempner. 
Kempner some two years afterward reconveyed the land to Crockett. 
That Kempner’s only interest was as trustee of the legal title for 
Crockett’s benefit does not fairly admit of dispute. Crockett so 
swears, and Ransom, who was allowed to testify to a different under- 
standing, states that Kempner all the while paid rents to Crockett. 
The findings of the court below do not distinetly contravene this view 
of the conveyance to Kempner. In May, 1882, the plaintiff, appellee, 
bought the land at execution sale under a judgment against Crockett, 
and brought trespass to try title, and recovered a judgment for it in 
the court below, and from that judgment Crockett appeals. The 
whole issue is whether at the time of the levy and sale under which 
appellee claims the land was part of appellant’s homestead. That it 
was part of the homestead of Crockett and wife, prior to their separa- 
tion, admits of no doubt. Mrs. Crockett continued to reside upon 
the other part of the eighty-two acre tract, and by the deed to Kemp- 
ner it was her purpose to divest herself of all claim whatsoever to the 
land in controversy. She has abandoned her homestead right to a 
part of their homestead, but in that part her husband has retained the 
equitable ownership, with the purpose of using it as a home whenever 
he is in a condition to build upon it. 

Since the division he has never lived with his wife upon her part of 
the tract, but he has acquired no othér home. Without her consent 
he can mantle no other habitation with homestead protections. Until 
he and she unite in abandoning the part she occupies, that is their 
homestead. He doubtless no longer asserts any interest in her part 
of the land, but still it cannot be taken for his debts. Why may his 
part, in which he still asserts the homestead interest, be taken? She 
‘an no more abandon his to his creditors than he can her’s. They 
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have not been divorced. They are not entitled to two homesteads, 
* This eighty-two acre tract was their homestead, and the husband has 
uever abandoned the homestead interest in the part appellee attempted 
to sell. But suppose the part in controversy had never been owned 
by Crockett until Kempner conveyed it to him—it lies adjacent to the 
part that was the homestead of Crockett and wife, and which, by the 
wife’s occupancy, has continued to be the homestead of the family, 
In such case the part purchased,by the mere intent of the purchaser 
without overt act, becomes part of the constitutional home. Notice 
of the intent is given by the use made of the part to which the new 
purchase is adjacent. The owner of an one hundred acre farm is not 
required to enclose or build upon the fifty acres of woodland just out- 
side his fence, which he has bought, to give notice that it is an addi- 
tion to his home. The situation is sufficient to excite inquiry, and 
that would discover the intent. 

Appellee might have been an innocent purchaser if he had bought 
from Kempner whilst the legal title and possession were with him, 
but, buying under an execution against Crockett, he cannot, on the 
principles stated, be innocent of Crockett’s purpose in acquiring the 
title from Kempner to make the land in controversy a part of his 
home. That such was his purpose Crockett declared to his neigh- 
bors and testified on the stand. The 54! acres of land were all in culti- 
vation, but the land had no house onit. Crockett was too poor to build, 
but he used the rents in the support of himself and his four children— 
a grown son, a son 16 years old, a widowed and an unmarried 
daughter. He acquired no other land, nor attempted, so far as the 
record discloses, to dispose of this. These circumstances rather 
indicate than disprove the purpose he expressed. 

There is nothing in the case of Edmundson v. Blessing, 42 Tex., 
596, and 49 Tex.,. 333, in conflict with these views. There the deed 
contained recitals, which gave to it the legal effect of an abandon- 
ment of the homestead it conveyed. In the deed made to Kempner 
there was nothing inconsistent with Crockett’s right and purpose to 
use the land under his equitable ownership as his homestead. In 
Edmundson v. Blessing, the entire homestead being abandoned, it 
could be redestinated only by a new intent manifested by acts. In 
this case the homestead continued on Mrs. Crockett’s part, and the 
acquisition of a contiguous tract (the whole not éxceeding 200 acres) 
itself sufficiently manifests the intent thus to extend the homestead, 
if the intent in fact exists. We conclude that the land in contro- 
versy was exempt from forced sale at the date of appellees purchase. 
The judgment of the court below is reversed, and here rendered for 
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appellant that appellee take nothing by his suit, and that appellant 


hence without day and recover of appellee all the costs in this 
urt and in the court below. 
REVERSED AND RENDERED. 


[Opinion delivered November 10, 1885. ] 





A. AKIN, Sr., Vv. GEO. C. JEFFERSON ET AL. 


(Case No. 1733 


. VERDICT—JUDGMENT—VARIANCE—INTEREST.—In rendering judgment upon facts 


found by the jury, the court cannot add a fact not included in the verdict, as 
interest on the sum found, where interest did not follow as an incident, even 
though the uncontradicted testimony showed the fact so found by the court. 


. SAME.—The verdict must constitute the basis of the judgment, and the court 


must look to it alone. The judgment is the conclusion of law upon the facts 
of the case as found by the verdict. (Claiborne v. Tanner, 18 Tex., 68.) 


. SaMe.—Interest is not such a legal incident to a sum, found by a jury to be due 


plaintiff from defendant as the proceeds of a crop, that the court can add it to 
the principal in its judgment, without a finding of the jury. 


. COMMUNITY PROPERTY—SURVIVOR—USE.—In some cases a survivor may be liable 


for the use of stock belonging to the community estate, but when it is not 
averred that he improperly cared for or overworked the animals in any way, or 
that he hired them out, or should have hired them out or sold them, or that 
plaintiffs (the other heirs) demanded a division of the stock, the survivor is not 
liable. 


. SaMeE.—If there are no debts, it is the survivor’s duty to take care of the 


community stock for the owners, and while doing this, if he makes only such 
use of them as would not damage their value, he is not liable for the value of 
their hire. A reasonable use is an incident of his possession as owner in 


common. 


. SamMeE—Suit.—After the institution of a suit by the other heirs, claiming the 


value of the animals’ use, and demanding partition, the survivor thenceforth 
becomes liable for the value of their hire. 


. COMMUNITY—EXEMPTION—DIsTRIBUTION.—Pas. Dig. of Laws of Tex., art. 5487, 


does not prevent exempt property from being finally distributed, or being taken 
into account under the law of descent and distribution. 


. COMMUNITY—SURVIVOR—TENANTS’ RENTS AND PROFITS IN COMMON—AUTHORITIES 


REVIEWED.—A wife died and the husband occupied the community lands. The 
wife’s children sued him for their part of the rents with interest. edd: 

(1) That plaintiffs and defendant became tenants in common on the death of 
athe wife, and if he occupied all the land, without excluding his co-tenants, 
they could not at common law compel him to account for the profits ; unless he 
was made their bailiff, he could not be made to account, even where he let the 
premises and received the entire rents. 
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(2) Statutes of 4 and 5 Anne, gave the right to an account only when the land 
held in common was let, and one of the co-tenants received more than his 
share of the rents. (Neil v. Shackelford, 45 Tex., approved.) 

(3) In this state, independent of the Statute of Anne, if a tenant in common 
lets the entire estate, he may be held to account to his co-owners for the rent, 
but if he occupies the lands himself, and by his own labor, and at his own 
expense, causes them to produce a profit, his co-tenant, not in possession, 
nor sharing the toil or risk, cannot claim part of the profits 

(4) A surviving partner has the right of exclusive possession, and the duty of 
using the partnership property in discharging debts is imposed upon him; if 
he exercises the right, he assumes the duties of a trustee, and must account for 
rents and profits. 

(5) If ch. 28, R. S. is followed, the surviving wife or husband becomes a 
trustee ; if he or she does not assume that character by a compliance with the 
statute, creditors or heirs of the wife may open administration, or the wife’s 


heirs may share the occupancy of the lands or sue for partition. 


(6) If the surviving husband refused to act as trustee, and did no act to pre- 


vent plaintiffs from exercising all the privileges of tenants in common, occupying 
the lands by their acquiescence, then he did not act as their trustee or agent, 
but as their co-tenant, and incurred no obligation to account to them for 


rents and profits. 
9. SEPARATE PROPERTY—COMMUNITY—PURCHASE MONEY.—Land was bought and 


paid for by aman before his marriage; after marriage he compromised a suit 
against him for the land by paying half its value, the compromise money being 
community property. ed: 

(1) If the husband acquired a good title by the first purchase, or by limita- 


1? 


tion before his marriage, all the land was his separate properts 
(2) If he did not have a title at the time of his marriage, it was all community 
property. 


APPEAL from Harrison. Tried below before the Hon. A. J. Booty. 
The opinion states the case. 


Alex. Pope, for appellant, on the question of interest, cited: 
R. 8., arts, 1330, 1333, 1335; Tinnen v. Matthews, Dallam, 491; 
aschal v. Acklin, 24 Tex., 191; Claiborne v. Tanner, 18 Tex., 74. 

On exemption, he cited: Pas. Dig. Law, Tex., arts. 6839, 5487; W. 
& W. Cond. Rep., secs. 513, 951; Kessler v. Draub, 52 Tex., 579, 
580; J. M. Alexander v. Alex. Holt, 59 Tex., 206; Tex. Law Rev., 
vol. 4, p. 88; Green v. Raymond, 58 Tex., 80; Tex. Law Rev., vol. 
4, pp. 139, 141; Freeman on Ex., sees. 233, 208; Montague 2. 
Richardson, 54 Conn., 346; Allman v. Gann, 29 Ala., 240; Favers 2. 
Glass, 22 Ala., 621; Sallee v. Waters, 17 Ala., 482; Gilman 2. 
Williams, 7 Wis., 287; Connaughton v. Sands, 32 Wis., 387: Kuntz 
v. Kinney, 33 Wis., 510; Carrington v. Herrin, 4 Bush., 624; 45 Am. 
Dec., 252, 253; Robert v. Adams, 38 Cal., 383. 

As to the use of the stock, he cited: Clavit v. Cloud, 14 Tex.. 53. 
55; Lumpkin v. Murrell, 46 Tex., 57, 62; Pressley heirs v. Robinson, 
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57 Tex., 457-460; Putnam v. Young, 57 Tex., 464; W. & W. Cond. 
Rep., secs. 1036, 1116; 14 Am. Dec., 586, 587; Freeman on Co-Ten. 
and Part., secs. 273, 276, 269; Pico v. Columbet, 12 Cal., 419; 5 Bat. 
mp... SOL. 

On the rent of the lands, he cited: Lumpkin 2. Murrell, 46 Tex., 
57, 62; Pressley heirs v. Robinson, 57 Tex., 457-460; Putnam 2. 
Young, 57 Tex., 464; W. & W. Cond. Rep., sees. 1036, 1116. 

On the community character of the land, he cited: R. 8. art., 
9851; Medlanka v. Downing, 59 Tex., 32-38. 


James Turner and Jno. T. Pierce, for appellees. 


ROBERTSON, ASSOCIATE JUSTICE.—Anna Akin, prior to her 
marriage with the appellant in 1857, was a widow and the mother of 
five children, who were the plaintiffs below, and are the appellees in 
this court. One child, A. Akin, Jr., was the issue of her marriage 
with appellant. This child and appellant were defendants in the 
court below, and A. Akin, Jr., having died pending the suit, his 
wife and three minor children were made parties defendant in his 
stead. In 1874, Anna Akin died, and the estate acquired by her and 
appellant during their marriage continued after her death in the 
management and control of appellant. This suit was commenced on 
September 17, 1879, and by it the plaintiffs sought an account of 
appellant’s management of the community estate of him and their 
mother, a partition of the community lands, and such decree as the 
equities of the case might require. 

In their amended original petition, on May 29, 1882, the plaintiffs 
charge that the defendant, without qualifying as survivor, under the 
statute, retained possession and control of the community property 
for the purpose of paying community debts; that he gathered, 
marketed, and kept and used the proceeds of the crop of 1874, which 
had matured defore the death of their mother, and that during the 
succeeding years, including the year 1882, he used the community 
work-stock and farming implements, and cultivated the community 
lands. In the same pleading the lands and personalty comprising 
the community estate of appellant and their mother‘are set forth at 
great length and in considerable detail. They also allege that all the 
community debts have been paid, and ask for partition of the lands, 
for rents, for hire of work-stock, for an account for interest on monies 
due, and for a general decree dividing and distributing the community 
estate. 

On May 29, 1882, the appellant filed his third amended original 
answer, in which he pleaded the general issue, stated what the 
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community property consisted of, what debts, taxes and charges he 
had paid, what improvement he had made, and various other matters 
pertinently responsive to the plaintiffs’ suit, and his co-defendants 
adopted his pleadings. On November 2, 1882, the plaintiffs filed a 
supplemental petition, and on these pleadings, on November 14, 1883, 
the cause was tried. On the trial the court below submitted to the 
jury thirty-five special issues, and upon each of them the jury, after 
deliberating upon them from November 14, 1883, to January 4, 1884, 
returned responsive findings in due form. Upon these findings the 
court below rendered a judgment for the plaintiffs for $1,666.56, and 
for partition of the lands and personal property still on hand, and for 
costs. The appellant moved for a new trial, and also to reform the 
judgment, and both motions were overruled. He alone appeals, and 
seeks in this court to have the judgment of the court below reversed 
and reformed or rendered. No statement of facts was made. Neither 
party complains here of the charge of the court below in submitting 
special issues, or of the failure to submit any, nor of the findings of 
the jury upon the issues submitted. But the appellant complains 
that the judgment does not properly apply the law to the pleadings 
and facts found by the jury. 

In answer to the fifth special issue submitted, the jury found that 
the cotton crop of 1874 brought $8,352. In submitting this issue the 
court did not direct the jury to calculate interest on this sum from 
the date it was realized until the date of the trial, and no interest was 
found by the jury. In the judgment rendered, the appellant was 
charged with all sums of money received by him on account of the 
community, and he was then credited with all sums paid out by him 
on account of the community, and the plaintiffs were given a judg 
ment for five-twelfths of the difference. In estimating the sums with 
which the appellant was credited, the jury was instructed to allow 
him interest from the time the credits accrued, and this was done. 
On all the charges against appellant, except this sum arising from the 
crop of 1874, the interest from the date of accrual was by instruction 
of the court found by the jury. In making the estimate of appel- 
lant’s indebtedness to the community estate the court supplemented 
the finding under the fifth issue by the addition of 85,686.86 interest. 

The appellant’s first assignment of error complains of this addition 
to the finding in the judgment rendered. No agreement of counsel 
is found in the record to take the place of a finding by the jury as to 
this item of interest. If it was proper under the facts for the appel- 
lant to be charged with interest on the value of the cotton crop of 
1874, the interest should have been embraced in the findi 
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It is probable that the failure to instruct the jury to find interest 
was inadvertent, but can the court in rendering judgment upon the 
facts found by the jury add a fact not found, even though the uncon- 
tradicted testimony showed the fact so found by the court? ‘*There 
can be no clearer principle than that where a jury has intervened, 
and all the issues have been submitted to their decision, their verdict 
must constitute the basis of the judgment. The court cannot look to 
the evidence on which the verdict was found in order to determine 
what judgment to render, but must look alone to the verdict; for it 
is upon that which the jury have found, not what they might or 
ought to have found, that the court proceeds to render judgment. 
The judgment is the conclusion of law upon the facts of the case as 
found by the verdict of the jury.’’ Claiborne v. Tanner, 18 Tex., 78. 

This language was used in a case in which special findings were 
made, and the judgment rendered affirmed facts not found by the 
jury. In the case of Fisk v. Holden, 17 Tex., 408, the jury found 
for the plaintiff, ‘‘the amount of the note, $100,’ and judgment was 
rendered for $105.66. The court say: ‘The jury having found for 
plaintiff the principal sum specified in the note, interest followed as 
an incident, and was rightly included in the judgment.’’ The addi- 
tion of the interest to the finding was part of the application of the 
law to the verdict. But interest is not a legal incident to the sum 
found as proceeds of the crop of 1874. When the interest should 
commence would depend upon facts not found, and whether it should 
be charged at all might depend upon several contingencies. In the 
theory of the case presented by the court below, interest ought very 
probably to have been embraced in the fifth finding, but as it was not, 
in the absence of any agreement of the parties supplying the omis- 
sion, the judgment could only proceed upon the actual findings. 

In making the estimate of appellant’s indebtedness to the com- 
munity estate, he was charged with the sum of $3,671.20 as the value 
of the use of the mules and horses belonging to the community estate. 
We are not prepared to hold that this would not be a proper charge 
against the survivor in some cases, and if any such case is averred in 
the plaintiff’S pleadings, in the absence of a statement of facts, it 
would be presumed in support of the verdict and judgment that such 
case was proved. 

The plaintiffs do not charge that the horses and mules were 
improperly cared for, nor that they were overworked or improperly 
handled in any way. It is simply charged that they were used. 
They were on hand at the date of Mrs. Akin’s death, and if there 
were no debtk, it was appellant’s duty to take care of them for the 
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owners, and while doing this, if he made only such use of them ag 
would not damage their value, he would not be liable for the value 
of the hire of them. It is not averred that he did hire them out, nor 
that it was his duty to hire them out, or that he could have done go, 
nor that he should have sold them. It is not averred that the plain- 
tiffs ever, until the filing of the suit, demanded a division of the 
stock. The whole charge in the petition in this particular amounts 
to an allegation that he did not, of his own motion, tender to the 
plaintiffs their part of the horses and mules. He was an equal 
owner with plaintiffs, and had possession, and there is no principle of 
law or equity that would charge him as the hirer of the plaintiffy 
interest. If the use was reasonable, it was an incident of the posses- 
sion, which was not claimed to be wrongful. It appears, however, 
from the verdict that $1,217 of this charge was the value of the hire 
of the stock after the suit was brought and after the plaintiffs there- 
in had not only demanded partition, but had also notified the appel- 
lant by their demand in the suit of the only terms upon which they 
assented to his holding possession. He should therefore be charged 
with the $1,217, but not with the balance of the $3,671.20. To this 
extent the third assignment of error is sustained. Freeman on 
Co-Ten. and Part., sec. 245. 

The second assignment of error complains of the ruling of the court 
in charging appellant with the value of corn on hand not needed by 
appellant for his family and exempt stock. Whether, under the 
exemption act then in force, all the corn needed for home consump- 
tion was exempt, or only enough to supply the family and exempt 
stock, need not now be decided, as, if it all was exempt as claimed by 
appellant, there is nothing inthe act which withdraws the exemptions 


from administration to prevent them from being finally 


distributed or 
being taken into account under the law of descent and distribution. 
The appellant ought therefore to have been charged in the judgment 
with the value of all the corn, cotton seed, ete., on hand. 

The fourth assignment of error complains of the action of the court 
in charging appellant with the sum of $916.06 as rents of the community 
lands and interest on same for the years succeeding the death of Mrs. 
Akin to the date of the trial. Upon the death of Mrs. Akin the title 
to her half of the community lands vested in her children, the 
plaintiffs, and A. Akin, Jr,, and they and appellant became tenants 
incommon. At common law each had the right concurrently with 
the others to the use and occupancy of the whole, and if one, without 
excluding the other co-tenants, occupied and used the whole, he could 
neither be required by the others to account for the pro nor require 
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them to share with him the losses of the venture ; and unless he was 
made their bailiff he could not be made to account even where he let 
the premises and received the entire rents. Freeman on Co-Ten. and 
Part., sec. 269. The statute of 4 and 5 Anne., ch. 16, under the con- 
struction placed upon its provisions by the courts of England and of 
several states of the Union, which have substantially re-enacted it, 
gave the right to an account only when the land held in common was 
let and one of the co-tenants received more than his just share of the 
rent money. In other states the account authorized by the statute 
has been extended to the profits of use and occupancy by one of the 
tenants in common. Id., sees, 270 et seq. 

In the case of Neil v, Shackelford, 45 Tex., 119, appellant’s counsel 
assumed that this statute was not in force in Texas, but argued. that 
on principles of equity the tenant in possession was bound to account 
to his co-tenant for profits arising from his use of the common estate ; 
but this court approved as the law properly disposing of the case of 
the charge given by the court below, that the tenant in possession was 
not bound to his co-tenant for rent until after demand by the latter 
for the right of concurrent occupancy, nor to account for profits in 
the absence of an express agreement. If to the view of the law 
expressed in that charge we were not committed by that decision we 
would move independently to the same doctrine. If one tenant in 
common lets the entire estate in common and receives the rent money, 
he may be required to account to his co-owner; but if he occupies 
the land himself, and by his own labor and management, and at his 
own expense, causes them to produce to him a profit, whether the 
statute of 4 and 5 Anne is in force in Texas or not, the tenant not in 
possession nor demanding to be admitted, not incurring any risk nor 
sharing any toil or outlay, must continue his abstinence at the harvest. 
He can neither share the fruits of his fellow’s industry, nor become 
his landlord without a contract creating that relation between them. 
The plaintiffs allege that appellant, after the death of his wife, con- 
tinued to use and enjoy the community lands. They do not charge 
that he let them and received the rents, or that they ever demanded, 
or he ever refused them the right to occupy any portion of the lands. 
The plaintiffs in their pleadings made no case upon which a tenant in 
common in possession could be made to pay them rents. 

The appellant has briefed the case only upon the liability of tenants 
in common to account for rents and profits. In response the appellee 
cites no authority, but proposes the principle that appellant is liable 
to the charge of rents as made in the judgment, because he was ‘‘ the 


survivor of the community,’’ and retained possession of, used and 
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enjoyed the community lands. It is generally held that the survivor 
of a business partnership succeeds to the legal title to the firm per- 
sonalty, and independently of the character of his title, that he has 
the right to the possession of the partnership assets, both real and 
personal, for the purpose of winding up the affairs of the part nership 
and paying the partnership debts. As long as he pursues this pur- 
pose with diligence and in good faith, neither the heirs nor legal 
representatives of the deceased partner can interfere with his manage- 
ment or disturb his possession of the common property. If upon the 
death of one of the partners the legal title to his interest in the part- 
nership properly descends to and vests in his heirs, their title is stil] 
subject to the right of possession, control and disposition remaining 
with the survivor. The right of possession and the duty of using the 
common property in discharging the debts constitute the survivor a 
trustee. If he makes a profit from the use of the trust estate, he is 
required to account for it as any other trustee. The duty of using 
profitably the partnership realty, if it be in a condition to yield a 
revenue, arises from the right of exclusive possession. If he exer- 
cises the right he cannot escape the incidental duty, and hence must 
account for the rents or profits. These principles of the law of 
ordinary partnerships are elementary (Collyer, 533-4; 1 Lindley, 664, 
et seq. ), and unless there is something peculiar about connubial part- 
nerships, they would be decisive of the question now under consid- 
eration. As already seen the survivor is made accountable for rents 
because he is trustee, and this character arises mainly from his right 
to the exclusive possession of the community property until he may 
with diligence apply so much of it as may be required to the dis- 
charge of the partnership debts. 

Has the community survivor any such right against the heirs of 
the deceased wife? Upon the death of their mother the plaintiffs in 
this suit were immediately invested by inheritance with the legal 
title to five-twelfths of all the community property of appellant and 
Mrs. Akin. If on the next day they had brought suit for partition, 
the appellant, it is believed, could not have prevented a decree in 
their favor on the averment and proof of community debts. In their 
hands, as well as his, the part that should be allotted to them from 
the common property would be still charged in equity with its por- 
tion of the common debt, and if from their insolvency or other cause 
there was danger that the property in their possession would escape 
its proper burden, a court having equitable powers could require an 
account, and in its decree protect the rights of creditors and the survi- 
vor. That such have been the rights of the parties since the community 
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act of August 16, 1856, which withslight changes, have been continued 
in foree ever since, that act affords to our minds convincing proof, as 
it provides that the survivor may acquire and exercise the rights and 
powers of management, control and disposition of community prop- 
erty by taking certain steps prescribed by the act. 

The statute would be an useless enactment if the survivor, in the 
view of the legislature, already possessed the rights and powers con- 
ferred by it only upon the prescribed terms. Without any terms the 
survivor of an ordinary partnership had substantially the same rights 
and powers thus conditionally put within the reach of the community 
survivor. If the statute is followed, the survivor becomes a trustee ; 
if he does not thus assume this character, creditors or the heirs of 
the wife may open administration as in other cases (Pasch. Dig., art. 
4649), or as the survivor has failed to acquire the right of exclusive 
possession in the manner authorized by statute the wife’s heirs may 
share the occupancy of the lands, or immediately sue for partition. 
Refusing to assume the responsibility of trustee, and failing to do any 
act to prevent the plaintiffs from exercising all the privileges of other 
tenants in common, the appellant, in occupying the common lands by 
acquiescence of appellees, acted not as their trustee or agent, but only 
as their co-tenant. In this character by his occupancy he incurred 
no obligation to account to the appellees for rents and profits, and the 
judgment of the court below charging him with the rents of the com- 
munity lands for the years 'succeeding the death of Mrs. Akin was 
improper. From the commencement of this suit he would properly 
be required to account for the rents, but the special findings do not 
distinguish the amount accumulated before and after suit. 

The appellant in his answer claimed that the Jno. Chisum six 
hundred and forty-six acre tract of land was his separate property. 
The court in the decree directed that two hundred acres of this tract 
be set apart to the appellant for a homestead; that the remainder be 
divided into two equal parts, and that plaintiffs recover one-half of 
one of these parts. The only facts upon which this result was 
reached were that the defendant had purchased the land before he 
married Mrs. Akin, and after his marriage he compromised a suit 
brought against him for the land by paying half the value of the 
land. The purchase money was his separate means; the compromise 
money was community property. We cannot perceive how the com- 
promise could make any part of the land community property, if by 
the original purchase appellant got a good title. On the other hand, 
if he got no title by the first purchase and acquired none by limita- 
Vor. LXV— 10 
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tion before his marriage, we cannot discern how it was not all 
community property. The facts upon which it could properly be 
determined whether this tract was community or separate property, 
it seems, were not before the court, and as the burden was on the 
plaintiffs to show that it was community property, this part of the 
judgment is not sustained by the evidence presented. Still as it is 
not perfectly clear from the record that other facts were not before 
the court the judgment in this respect would not on this account 
alone be disturbed. 

The errors indicated require the reversal of the judgment, and as 
the findings do not afford us a sufficient basis for a decree fairly end- 
ing the litigation, the judgment will be reversed and the cause 
remanded. It is so ordered. 

REVERSED AND REMANDED. 

[Opinion delivered November 6, 1885. ] 


Chief Justice Willie did not sit in this case. 


J. M. HARRELL, COUNTY ATTORNEY, ET AL. V. J. H. LYNCH ET AL. 


Case No. 1897) 


1. CouNTY SEAT—REMOVAL—ACTs OF 1875 AND 1879.—£Zx jarte Towles, 48 Tex., held 
that section 4 of the act of 1875, giving the district and supreme courts juris- 
diction over contested elections tor the location of county seats, was unconsti- 


tutional and the entire act void, since it was not intended to effect the removal 


of county seats, unless the contest provided for could be had 

2. SAME.—L£Z-x parte Whitlow heid that section 10 of the act of 1879 attempted to 
confer the same unauthorized jurisdiction, and was also unconstitutional. 

8. SAME—INTENT.—Since the act of 1879, without tion 10, would accomplish the 
object of the law required by the Constitution of 1876, viz., a regulation of the 


} 


manner of removing county seats, then, though the right of contesting the 


election would not exist, it can be fairly inferred that it was the intention of 


the legislature, already advised of the invalidity of section 10, that the other 
parts of the law should be enforced 

4. SAME.—The legislature framed the act of 1879 so as to give the voters the right 
of contest, if ex parte Towles should be overruled; and if it should be adhered 


to, the right of contest would be denied, but a valid law would be in force in 
obedience to the constitution. It was intended that the other sections should 
be enforced, even if section 10 was invalid; and these other sections amply 
provide the means of accomplishing the law. 

5. REMOVAL OF COUNTY SEAT—I)AMAGES—EQUITY.—V oters‘in a county have, in the 
location of a county seat, no such interest as will form the basis of a suit. 
(Ex parte Towles and Walker v. Tarrant Co.) As aman has no property right 
in the location, an unlawful removal deprives him of no right; and the depre- 
ciation in the value of his property is not a wrong for which equity, in the 


absence of a legal remedy, will give redress. 
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APPEAL from Bowie. Tried below before the Hon. W. P. MeLean. 

This proceeding was a bill for an injunction filed by appellees to 
restrain the appellants, who wert the county officers.of Bowie county, 
from removing their offices and archives, records, books, papers, etc., 
from Boston, Bowie county, Texas, to Texarkana, in that county, 
which the bill alleged they were unlawfully about to do in conse- 
quence of, and in obedience to, an order of Jno. J. Bell, county judge 
of Bowie county, by him entered on the records of the commissioners’ 
court, adjudging and ordering ‘‘that the county seat of Bowie county 
be and is hereby removed from its present location at Boston, to 
Texarkana, Bowie county, Texas.’’ The bill alleged in substance: 

ist. That plaintiffs were residents of Boston, Texas, and owned 
real and personal property in the town of Boston, and in the county 
of Bowie, and were citizens and taxpayers in that county. 

2d. That on August 10, 1885, a petition was presented to the county 
judge, signed by two hundred free-holders, praying for an order for 
an election to move the county seat from Boston to New Boston ; 
that on August 15 an order for such election was made by the county 
judge, to be held on Thursday, September 24, 1885; that on that 
date such election was held in Bowie county, and that on September 
28, thereafter, the county judge opened the returns and estimated and 
declared the result, which was as follows: 

For removal to Texarkana, 2,551 votes; for removal to New Boston, 
626 votes; for removal to Petty’s Ferry, 1 vote; for removal to Jim 
Hubbard, 1 vote; for remaining at Boston, 499 votes ; making a total 
of 3,678 votes; and thereupon entered up his order and judgment 
declaring that Texarkana had received more than two thirds of the 
votes polled, and ordering that the county seat of Bowie county, ‘be, 
and is hereby removed from its location at Boston to Texarkana, 
Bowie county, Texas,’’ ete. 

5th. That the result of the election was obtained by various frauds 
alleged to have been committed in Texarkana and precinct No. 1, in 
which Texarkana was and is situated. 

6th. That plaintiffs were induced to purchase real property at 
Boston on account of its being the county seat of Bowie county; that 
such property was worth $10,000, and if the county seat was moved 
it would be thereby depreciated in the sum of $5,000; that plaintiffs 
were all tax-payers in Bowie county; that the county jail and court- 
house (of the value of $7,000) would be rendered worthless to the 
county, and new public buildings would have to be erected at great 
expense to the taxpayers, ete. 

7th. That the defendants, the county officers, were about to remove 
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their offices, ete., and prayed for an injunction restraining them from 
so doing, and on final hearing for a decree perpetuating such injune- 
tion; that the petition, orders of the county judge, election and all 
proceedings thereunder, be declared null and void, and for general 
relief. 

The injunction was granted upon the plaintiff’s making of a bond 
in the sum of $500. The defendants appeared and filed, first, a plea 
to the jurisdiction of the court by demurrer, which was overruled by 
the court. Defendants then filed a general demurrer to the bill, 





which was also overruled, and the court rendered final judgment 
perpetuating the injunction. 


Estes & Henry, Tilson & Henderson, Todd & Hudgins, D. T. Leary, 
W. W. Dillard, O. C. Porter, J. M. Talbot, H. C. Hynson, R. D. 
Harrell, for appellants, cited: Const. of Tex., art. 9, sec. 2; Acts of 
1875, p. 87 et seq.; Act of April 10, 1879, R. S., app., p. 22; W. U. 
Tel. Co. v. State, 62 Tex., 630; Baker v. Chisholm, 3 Tex., 157; Alley 
v. Denson, 8 Tex., 297; Asberry v. Beavers, 6 Tex., 457; Walker 2, 
Tarrant Co., 20 Tex., 16; Wright v. Faucett, 42 Tex., 203; Rogers 2, 
Johns, 42 Tex., 339; ex parte, Towle, 48 Tex., 413; Williamson 2, 
Lane, 52 Tex., 344; ex parte, Whitlow, 59 Tex., 273; Gibson v. Tem- 
pleton, 62 Tex., 555; State ex rel Jennett v. Owens, 63 Tex., 261; 
Newton v. Com’rs., 100 U. 8., 548; Fearing v. Irwin, 55 N. Y., 486; 
Wilkinson v. Cheatham, 43 Ga., 258; Howes v. Grush, 131 Mass., 207: 
Sanders v. Metealf, 1 Tenn. ch., 419; Maize v. State, 4 Ind., 342; 
Santo v. State, 2 la., 165; Weir v. Cram, 37 Ia., 649; Wilson v. Leslie, 
20 Ohio, 173; Cooley Const. Lim., 192, 195, 196, 197, 211 et seq.; 2 
High on Inj., 2 ed., sees 1257, 1258, 1316, 1321. 


M. L. Sims and John L. Sheppard, for appellees, on jurisdiction, 
cited: Const. of the State, see. 8, art. 5, sec. 2, art. 9, sec. 56, art. 3, 
sec. 48, art. 16; County of Anderson v. Kennedy, 58 Tex., 616; 
Purvis et al. v. Sherrod, 12 Tex., 140; Fort Worth v. Davis, 57 Tex., 
236; ex parte, Whitlow, 59 Tex., 273; 2 High on Inj., 2 ed., arts. 
1308-9, 1319, 1321, 1327,1257-8; McCrary on Elect., 2 ed., art. 458; 
Bosen v. Smith et al., 47 [l., 482; 3 Wait’s Acts. and Def., 749, (title, 
public officers); 3 Wait’s Acts. and Def., 680, et seq. (title, injunction); 
Fowler et al. v. Brown et al., 5 Tex., 407-8; Alley v. Dinson, 8 Tex., 
299; Cooley on Const. Lim., 2 ed., 227. 

On constitutionality, they cited: Const. of the State, 1876, sec. 2, 
art. 9; Const. of the State, 1874, see. 40, art. 12; Bill of Rights, sees. 
13, 19, 29; Acts Leg. 1879, R. S., app., Pp. 22; Acts Leg. 1875, 87; 
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Acts Leg. 1838, Pas. Digest, art. 1067; ex parte, Towle, 48 Tex., 
413; Williamson v. Lane, 52 Tex., 335; city of Fort Worth v. Davis, 
57 Tex. 236; ex parte, Whitlow, 59 Tex., 273; Gibson v. Templeton, 
62 Tex., 557; State ex rel. Jennett 7. Owens, 63 Tex., 261; Owens 2, 
State ex rel. Jennett, Tyler Term, 1885; W. U. T. Co. v. State, 62 
Tex., 630; Cooley’s Const. Lim. 2 ed., 214, 215, 216, 217, 218; 
Warren et al. v. Mayor and Aldermen of Charleston, 2 Gray, 84. 


ROBERTSON, ASSOCIATE JUSTICE.—It was claimed by the appellees 
in the court below that the removal of the county seat of Bowie 
eounty from Boston to Texarkana was not effected by the election of 
September 24, 1885, on two grounds: first, that illegal votes and fraud 
produced the majority counted for Texarkana in that election; and 
second, that the law under which the election was held was unconsti- 
tutional and void. Upon the latter ground, without reference to the 
former, the court below rendered a decree perpetuating upon the 
petition of appellees an injunction restraining appellants, the county 
officers of Bowie county, from transferring their offices and the county 
records and archives to Texarkana. On this appeal the appellants 
contend that the law under which the election was held was constitu- 
tional, and that the district court of Bowie county was without 
power to question the declared result of that election. 

The theory upon which the court below held, and on which the 
appellees here contend that the act of April 10, 1879, under which 
the election was had, is repugnant to the constitution, is that section 
ten of that act being manifestly void upon the authority of ex parte 
Towle, 48 Tex., and ex parte Whitlow, 59 Tex., there is not enough 
of the law left to effectuate the object of the law, or that section ten 
forms so material a part of the act that the legislature would not 
have passed it if the invalidity of that section had been anticipated. 
It was upon this theory that the act of March 13, 1875, also providing 
for the removal of county seats, was held to be repugnant to the con- 
stitution in ex parte Towle. 

The third section of the act of 1875 provided that the result of the 
county seat election authorized by the act should be ascertained by 
the presiding justice of the county and declared in a certificate, and 
that this certificate should be prima facie evidence of the truth of 
the matters therein stated. What was to be done with the certificate 
It was not given the foree and effect of a declara- 
tion, political or judicial, that the object of the election, the refusal 
to remove, or the removal of the county seat, had been accomplished, 
but only in any proceeding or inquiry in which the result of the 


was not provided. 
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election should come in question the certificate of the presiding 
justice should be ‘prima facie evidence of the truth of the matters 
therein stated.’’ In the enactment of this section it was evidently 
contemplated, from the excitement attending such elections in the 
past, and the dissatisfaction with the result manifested by appeals to 
the courts in every form suggested by the learning of counsel, and on 
every ground imaginable in law, that the contest provided for by the 
fourth section would be instituted in every case in which it was 
authorized. This contest was to be had in the first instance in the 
commissioners court, but it was provided that it could be had de novo 
on appeal, and on some contingencies, originally, in the district 
court. An appeal was also given from the district to the supreme 
court, and until the final adjudication of the contest the county seat 
was required to ‘remain at the place antecedently fixed by law.”’ It 
was held that the jurisdiction attempted to be conferred by the aet 
upon the district and supreme courts could not be exercised by those 
courts under the constitution, and that the provisions of the act were 
insufficient, and not intended to effect the removal of the county seat 
unless the contest provided for could be had. The entire act was 
therefore void. 

The opinion in the Towle case was not delivered until February 7, 
1878, and the result of that case was that there was no law in force 


regulating the removal of county seats. The constitution (art. 9, see. 


2) required the legislature to pass laws ‘‘regulating the manner of 
removing county seats.’’ The legislature passed no such laws at its 
first session under the constitution of 1876, for the reason doubtless 
that the act of 1875 was considered all the legislation needed. But 
at the next session of the legislature, the Towle case having disclosed 
the necessity of legislation in obedience to the constitution, the act of 
April 10, 1879, was passed. 

All doubt should be eliminated from the conviction that the later 
enactment has repealed, rather than cured, the fault in the act of 
1875, before we could properly declare the act of 1879 void. That 
section ten of the act of 1879 is unconstitutional was held by this court 
in ex parte Whitlow, on the authority of the Towle case. This section 
and section four of the act of 1875 attempt to confer upon the district 
and supreme courts precisely the same unauthorized jurisdiction. 
The two sections of the acts in the unconstitutional feature are so 


nearly identical as to exclude the idea that the legislature believed 


that one could be void and the other valid. If the legisiature had 
re-enacted the act of 1875, in one view the re-enactment might have 


been valid, though the original act was void, as the re-enactment 
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would not be considered a reiteration of the validity of the law, but 
as a declaration of the intention of the legislature that such parts of 
it as were not repugnant to the constitution should be enforced with- 
out regard to the void provisions. The void provisions of the act of 
1875 were held to taint the entire act. The same void provisions are 
re-enacted in section ten of the act of 1879, but if the aet without 
section ten would accomplish the object of the law to regulate the 
manner of removing county seats, then, though the right of contest- 
ing the election would not exist, it would be fair to infer that it was 
the intention of the legislature, already advised of the invalidity of 
section ten, that the other parts of the law should be enforeed. In 
these other parts the act of 1879 is a decided improvement on that of 
1875. Section four of the later act provides that the officer ordering 
the election shall ‘* declare the result,’’ which shall be entered upon 
the records of the commissioners’ court, and shall state the name of 
the place from and that to which the county seat is removed, and a 
certified copy of this ‘‘entry’’ is required to be recorded in the 
registry of deeds. Section five then provides that where this ‘‘ entry ”’ 
is made the county seat shall be removed to the place elected, and 
“such place shall thereafter be the county seat of such county.’’? The 
Towle case was decided by a divided court. 

The legislature so framed the act of 1879 


A 


as to give the voter the 
desirable right of contest if that case should be overruled, a possi- 


Lal 


bility the more considerable, as the author of the opinion in the 
Towle case had ceased to be a member of this court. If. on the other 


hand, the Towle case should be adhered to, the right of eontest 


would be denied, but a valid law .would be in force in obedience to 
the mandate of the constitution. clusion is that it was the 
purpose of the legislature that the other sections of the act of 1879 
should be enforced whether section 10 was valid or not, and that 
these other sections amply provide the means of accomplishing the 


object of the law. 

Appellees also complained that the declared result of the election 
was brought about by fraud and illegal votes, and, as there is no 
remedy at law, they have invoked the jurisdiction of equity to grant 
them relief from the wrongs about to be inflicted through the forms 
oflaw. The threatened wrong is the removal of the county seat. In 
the Towle case, and in the case of Walker v. Tarrant Co., it has been 
held by this court that voters in a county have in the location of the 
county seat no such interest as will form the basis of a suit or action. 
In the Towle case this court volunteered the suggestion of a means 


by which such litigable interest cou! be ereated by law. The sug- 
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gestion was never acted upon. As no man has a property right in 
the location of the county seat, its unlawful removal (no more than a 
trespass upon the court-yard) gives him no cause of action. Being 
deprived of no right, the depreciation in the value of his property is 
not a wrong for which a court of equity, in the absence of a legal 
remedy, would invent the means of redress. <A valid law authorized 
the election, the election has been held, the agents appointed to ascer- 
tain and declare the result have performed that duty. This accom- 
plishes the fact, and the law here ends the controversy. If a wrong 
has been done, the usurpation of the power to prescribe a remedy 
would be a still greater wrong. 

The judgment of the court below must be reversed, and as nothing 
is left in the case for further litigation, the cause will be dismissed. 


REVERSED AND DISMISSED. 


[Opinion delivered November 6, 1885. ] 


T. A. KEOWNE ET AL. V. K. J. LOVE ET AL. 
(Case No. 1734) 


1. ASSIGNMENT OF ERROR—PRACTICE.—An assignment of error t t the court erred 


in overruling exceptions to plaintiff’s petition, there being a large number of 
special exceptions 01 ed, is too general to be consid l 
2. ADMINISTRATION LIABILITY — SURETIES —PRACTICE—LIMITATION—I DENCBE.—In 
1867 two joint administrators gave a joint and several | 1 in 1869 were 
required by the count yurt to give 1 new bond Une ott I on the 
new bond died in 1879, having previously deposited a la im t « erty 
with the suretie 1 second bond ass irity One i ft imit trators 
died in 1872, being largely indebted to the estate, and t strat was 
continued by t remaining administrator under tl i ! No steps 
were taken by t! y administrator to collect the debt Suit ‘ ought 
by the heirs and an assignee of one of the heirs agai ire- 
j ties, the surviving administrator, the ad ministrator of t d surety, and 
the administrators of the deceased administrator. / 

(1) That whether the yperty placed in the hands of t i set of sure- 
ties belonged to the estate or to the administrator, it cou t affect intiff’s 
right to recover from t ireties Their liability depended « their bond and 
the existence of facts showing lial ty on the part of.thei: 

(2) An investigation w necessary to show which set of was liable, 
or whether both wer ible, and the court had jurisdiction « t n for that 
purpose, which did not depend on what might be the ultimate determination. 
Both sets were propel made parties. 

(3) It was a matter of indifference to defendants whether the judgment in 








favor of the assignee of one of tl heirs gave him the interest of that heir or 
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not; the judgment in favor of the heirs and the assignee would be a bar to any 
further action by them against defendants 

(4) The statute of limitations, pleaded by demurrer, went to the entire cause 
of action asserted by each and every one of plaintiffs, and if the pleadings 
showed that some of the plaintiffs were laboring under such disabilities as would 
prevent the running of the statute, the demurrer should have been overruled. 

(5) Under the statute, it was the duty of the surviving administrator to 
recover from the estate of the deceased administrator and his sureties any part 
of the estate for which he was accountable. (P. D., 5740; Davis v. Thorn, 6 
Tex., 485.) 

(6) A failure so to do until limitation had run against the right, would have 
been a breach of the bond, for which the surviving administrator and the sure- 
ties would have been liable. 

(7) See statement of facts and opinion for declarations of the deceased 
administrator held to be admissible, and for declarations held not admissible. 

(8) If evidence was produced admissible against the representatives of the 
deceased administrator, but not against the sureties, the sureties should have 
protected themselves by asking a charge to the effect that such evidence could 
not be considered against them, and not by objecting to the introduction of the 
evidk nee, 

(9) The facts that the deceased administrator died testate, that his will was 
probated and an executrix qualified, and that the estate went into her hands 
valued at $10,900, did not authorize a judgment against the executrix individu- 


ally, nor the seizure and sale of property not belonging to the estate. 
APPEAL from Harrison. Tried below before the Hon. A. J. Booty. 


Appellees, plaintiffs in the court below, alleged substantially that 
plaintiffs, except W. H. Poland, were the only heirs of Rene Fitzpat- 
rick, who died in December, 1866; that A. Pope and T. A. Jones 
(now Keowne) were, in July 1867, legally appointed administrators of 
his estate and duly qualified as such, executing a bond for $60,000, 
with Womack, Ward and Lee as sureties; that letters were duly 
issued to Pope and Jones, and thereafter Pope, as one of the adminis- 
trators, received thereby $33,000, the property of the estate, and that 
in August, 1867, he converted the same to hisown use; that in July, 
1869, the administrators were required by the county court to give a 
new bond, which they did about that time, Hall, Burnham and 
Hargrove being sureties thereon; that the bond was duly filed and 
approved; that R. H. Hargrove, one of the sureties on the new 
bond, died in 1879, leaving a will and a large estate, and Ann E. 
Hargrove was appointed, and was then acting as independent exéeu- 
trix of same; that when the new bond was given, Pope had in his 
hands, as one of the administrators, $35,000 in money, the property 
of the estate, and that about that date he converted it to his own use; 
that Pope died in 1872, indebted to the estate of Fitzpatrick in the 
sum of $50,000; that two of the defendants were appointed his 
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administrators, and it was shown that the administrator, 
took no steps to collect from Pope’s representatives the amount of 
money belonging to Fitzpatrick’s estate that he had converted to his 
own use, and that in November, 1881, Keowne was removed from the 
administration of the estate. 


Keowne, 


That the interest of George H. Slaughter in the Fitzpatrick estate 
was transferred to W. H. Poland in April, 1872, by power of attorney ; 
that at the time Pope and Jones executed the new bond, Pope, as 
administrator of the Fitzpatrick estate, had in his hands about 
$17,500 in money of the estate; that during the time Pope adminis- 
tered the estate under the first bond, he became, with Hall, Burnham 
and Hargrove, sureties on the second bond, a dealer in stocks, and 
they invested about $17,500 of the estate funds in Southern Pacifie 
railroad stocks, and his sureties on his first bond being uneasy, 
required him to give a new bond, whice he did as before stated, with 
Hall, Burnham and Hargrove as sureties; that. the last named persons 
became such sureties upon Pope’s depositing with them, as security, 
the stock, which was of the value of $25,000, and that the sureties 
converted the same to their own use. 

Defendants answered by pleas in abatement, setting up misjoinder 
of parties defendant and of causes of action, and made the same 
point by special exception ; they pleaded a general denial, the statute 
of limitations of four years, and that the plaintiffs perpetrated a 
fraud on the jurisdiction of the court in alleging the purchase by 
Pope, in conjunction with the sureties on the new bond, of railroad 
stock, during the existence of the first bond, the turning of the same 
over to the sureties and its conversion by them. They also set up 
various other matters of defense. 

Plaintiffs filed general and special exceptions to the answer, and 
the court sustained special exceptions to the plea in abatement for 
misjoinder of parties defendant and causes of action. The case was 
tried before a jury, and they returned findings upon special issues 
submitted by the court, and upon the verdict the court gave judg- 
ment in favor of plaintiffs against the defendant, A. E. Hargrove, 
as executrix of the last will of R. H. Hargrove, deceased, and others, 
for the sum of $15,744.80; and the court gave judgment against the 
defendant, A. E. Hargrove, in her individual capacity, for $10,000, 
part of said $15,744.80. Defendant, A. E. Hargrove, and other 
defendants, filed motion to recover judgment against plaintiffS upon 
the special findings of the jury, which motion the court overruled. 

James Turner testified, that on two or three trials between the 
heirs of the estate, with a view to partition, the deceased adminis- 
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trator, Pope, was a party, and testified that he had about $19,600 in 
coin, received by him as administrator of Rene Fitzpatrick; that he 
also held, as administrator, four or five thousand dollars in notes, 
the proceeds of the sale of personal property of the estate. Turner 
stated that the trials referred to took place about the years 1868 and 
1869. J. W. Pope, son of the administrator, testified substantially 
what Turner did, all of which testimony was admitted over defend- 
ants sureties’ objections. J. W. Pope also testified, over the 
objection of the sureties, that his father told him, in a conversation 
in the spring of 1870, that he was ready to settle with the Fitzpat- 
ricks, and could do it the next day. J. W. Pope further testified that 
he made out, under the direction of the father, exhibits to be filed in 
the probate court, showing the condition of the estate. 

The fifteenth assignment of error was, the court erred in sustaining 
plaintiffs’ special exceptions to appellant’s answer, especially that 
which set up the statute of limitations of four years. 


W. & N. A. Steadman, for appellant, A. E. Hargrove, cited: Love 
v. Keowne, 58 Tex., 200; Clegg v. Varnell, 18 Tex., 301+ Frost o. 
Frost, 45 Tex., 340; Johnson v. Davis, 7 Tex., 173. 


R. L. Hightower, Geo. Lane and T. P. Young, for appellees. 


STAYTON, ASSOCIATE JUSTICE.—The first assignment points out no 
particular error, byt simply alleges that the court erred in overruling 
exceptions to plaintiffs’ petition. There were as many as twenty 
special exceptions filed and overruled, and it is well settled in such 
cases that an assignment such as is found in this record cannot be 
considered. 

It is urged that the court erred in. refusing to enter a judgment on 
the verdict for the defendants on their motion. The proper joinder 
of the sureties on the first and second bonds executed by the admin- 
istrators was passed upon on the former appeal of this case, and the 
fact that the indemnity placed in the hands of the second set of 
sureties by one of the administrators was his own property and not 
the property of the estate, as alleged by the plaintiffs, cannot preju- 
dice the right of the plaintiffs to a judgment against the sureties 
shown to be liable. They are protected as fully in the one ease as in 
the other. 

The question whether they were protected by property placed in 
their hands to indemnify them, however, does not affect the question 
of their liability to the plaintiffs, for that liability depends on their 
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bond and the existence of facts which show liability on the part of 
their principals. An investigation became necessary to determine 
which set of sureties were liable, or whether both were liable for the 
whole or a part of the assets of the estate, and the court had juris. 
diction over them for that purpose,which did not depend upon what 
might be the ultimate determination. The fact that the second get 
of sureties alone were found to be liable would furnish no ground 
whatever for rendering a judgment in their favor because the 
sureties on the first bond were found not to be liable. Both sets of 
sureties were properly joined, and, as it should have been, the judg. 
ment was rendered against those found liable. 

All the persons having @n interest in the estate were before the 
court, and it is a matter of indifference to the defendants whether the 
judgment in favor of Poland would give to him the interest of George 
W. Slaughter in the estate. The judgment is in favor of Slaughter’s 
heirs as well as Poland, and would be a bar to any further action by 
them against the defendants on the same cause of action. The peti- 
tion, which was the pleading of Slaughter’s heirs as well as of Poland, 
alleged that Slaughter had conveyed his interest in the estate to 
Poland, and if they were content so to have it the defendants have 
no ground of complaint. The right of Poland as against the heirs of 
Slaughter, as presented by the proof, is not before us for deter. 
mination. 

The fifteenth assignment of error cannot be considered, except in 
so far as it relates to the ruling of the court in sustaining an exee 


p- 
tion to the defendant Hargrove’s plea of the statute of limitation. 
An inspection of the record does not show any such ruling of the 
court. Such a plea was filed by the defendants representing the 
sureties Hall, Burnham and Hargrove, but no exceptions to it were 
filed. The assignment does not question the correctness of the judg- 
ment rendered on the verdict on the ground that it did not find faets 
which would prevent the running of the statute as to some of the 
plaintiffs, if it ran against such of the plaintiffs as were not shown to 


have been under disability at the time of the death of one of the 
administrators. 

It appears, however, that they set up the same defense by demurrer, 
and that this was overruled. There is doubt whether we can regard 
the assignment made as applicable to this fuling, for it does not 
in terms cover it. The ruling on the demurrer was necessarily 
correct, for the demurrer went to the entire cause of action asserted 
by each and every one of the plaintiffs, while many of them were 
shown by the pleadings to have been under such disabilities as would 
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f prevent the running of the statute as to them prior to the institu- 
tion of this suit, even if as against persons not under disability, the 





, 
¥ statute, as to any part of the cause of action, would have run from 
5. the time of the death of the administrator Pope. 
ut We are of the opinion however, under the facts of the case, that 
t Limitation did not run against any of the plaintiffs as to any part of 
d the cause of action from the death of the administrator Pope. The 
e gdministration was a joint administration under a joint and several 
if bond, executed by the two administrators as principals, and by Hall, 
~ Burnham and Hargrove as sureties, and on the death of one of the 
administrators the administration was continued by the other under 
e the same bond until about the time this suit was instituted, as the 
" statute permitted. P. D., 5740; People v. Byron, 3 Johnson’s cases. 
re The sureties were liable on the bond for the failure of the surviving 
es administrator to fully comply with the conditions thereof, and by the 
Vv statute it was made the duty of such surviving administrator to 
:. recover from the estate of the deceased administrator and his sureties 
1. any part of the estate which was in his hands or for which he was 
0 accountable. P. D., 5740; Davis v. Thorn, 6 Tex., 485. <A failure so 
re to do until limitation had run against the right would be a breach of 
if the bond. 
r- The sureties became liable for the acts of one or both of the admin- 
istrators, while each of the administrators under the bond stood as 
n surety for the other; hence, even during the lifetime of a co-adminis- 
»- trator, the other may maintain an action against him if he be misap- 
. plying the assets of the estate, as may he, and so is he in duty 
e bound to do, against his estate and the sureties on his bond, should 
e he die or be removed after having misapplied assets of the estate, or 
"e with them in his hands. Davis v. Thorn, 6 Tex., 482; Dean v. Duf- 
r field, 8 Tex., 236; P. D., 5740. 
ts The surviving administrator was liable under the bond for acts 
e which transpired before the death of her co-administrator. The 
0 sureties were her sureties and liable for whatever she was liable under 
1e the bond, and limitation did not begin to run against her or her 
sureties until about the time this action was brought. Appeals were 
r, perfected by the representatives of the deceased administrator, who 
d filed assignments of error, and by the representatives of the sureties 
rt Hall and Hargrove, the latter only filing assignments of error. There 
ly is no appearance here for any parties except the representative of the 
d estate of Hargrove, and it is therefore unnecessary to consider what 
re would be the operation of the statute of limitation as to the estate of 


the deceased administrator under all the facts appearing in the record. 
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Whether where it is said that one administrator acting with 
another under a joint and several bond is surety for the other, it ig 
meant that one of the administrators shall be responsible for the aetg 
of the other only so long as they both continue in the admistration, or 
whether it is meant that the relation of one who has ceased by death, 
resignation or removal, to be an administrator, is such, by reason of 
his signature to the bond, as will bind his estate as though he had 
signed as surety for the subsequent acts of the surviving administra- 
tor, is asubjectof controversy. There are authorities which hold the 
latter proposition. Moore wv, State, 49 Ind., 558; Braxton v. State, 
25 Ind., 87. It is not necessary for us to determine what the true 
rule in this respect is. 

We are of the opinion that so much of the declarations of the 
deceased administrator in reference to the estate in his hands after 
the second bond was executed, made by him as a witness in a cause 
in which as administrator he was a party, in which the estate he was 
administering was in litigation between the heirs with a view to par- 
tition, as was detailed by the witnesses, Turner and Pope, was admis- 
sible. It was necessary in that case to ascertain what constituted the 
estate and in whose hands it was. The estate was then in course of 
administration. The declarations were such as it was necessary and 
proper for the administrator in the proper conduct of the estate to 
make, as much as it was his duty to return to the probate court, as 
required by law, exhibits showing the condition of the estate, and 
they must be considered as res geste. Amherst Bank v. Root, 2 Met- 
valf, 541; Bank v. Smith, 12 Allen, 249; Pendleton v. Bank, 3 Monroe, 
181; Placer v. Dickerson, 45 Cal., 15; Lacoste v. Bexar county, 28 
Tex., 421. 

The declarations proved by the witness Pope, other than those 
referred to, except such as were made by the deceased to the witness 
when engaged in preparing for him exhibits of the condition of the 
estate which the law required him to file from time to time in the 
probate court, were probably not admissible to establish a claim 
against the sureties; but they were admissible against the representa- 
tives of the deceased, and if the sureties sought or desired to limit 
their operation, this should have been done by requesting a charge to 
the effect that such evidence could only be considered against the 
representatives of the deceased, and not by objecting to the introdue- 
tion of the evidence. 

Mrs. Ann E. Hargrove is sued as the executrix of the will of R. H. 
Hargrove, and judgment proper in all respects was entered against 
her as executrix; but it then proceeds to establish a personal liability 
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on the part of Ann E. Hargrove to the plaintiffs for $10,000, and to 
direct that such execution as might issue should be levied upon ‘‘any 
individual property of Ann E. Hargrove’’ to make that sum. This 
judgment was doubtless rendered against Mrs. Hargrove personally 
for $10,000 on account of evidence found in the record which tended 
to show that as sole legatee or devisee she had received property of 
that value from the estate of the surety Hargrove. 

Special issues were submitted to the jury and thereon they made 
findings, and these must be the basis of the judgment. The findings 
on this issue were: That Hargrove died testate; that his will had 
been probated; that Ann E. Hargrove had qualified as executrix, and 
that ‘‘the estate went into her hands valued at $10,000.’’ This find- 
ing did not authorize a judgment against Ann E. Hargrove individ- 
ually, nor the seizure and sale of other property than such as may 
belong to the estate subject to execution in her hands as an inde- 
pendent executrix. 

The judgment of the court below will be reversed and set aside in 
so far as it goes against Ann E. Hargrove individually, and authorizes 
execution to run against her individual property ; but as there is no 
error found, the judgment in all other respects will be affirmed, Ann 
E. Hargrove to recover all costs incurred on this appeal by her It is 
so ordered. 

REVERSED AND SET ASIDE IN PART. 

[Opinion delivered November 6, 1885. ] 


Chief Justice Willie did not sit in this case. 





J. J. W. Box ET AL V. JEFF WORD ET AL. 
(Case No. 1856) 


1, WILL — CoNnsTRUCTION — COMMUNITY — SURVIVOR—PARTITION—PRESUMPTION.—A 
husband died leaving a wife and five children. The will gave the wife a life 
estate in all the husband’s property during her life or widowhood ; in case she 
married again the property was to be equally divided between her and the 
children, and at her death, whether she married again or not, all the estate was 
to be divided among the children. It further provided, ‘‘I desire and will that 
my wife remain on the place where I now reside, unless in her judgment she 
should think best to remove, in which case, she desiring it, my executors are 
authorized to sell all, or any portion, of said home tract, and that she raise 
and control my children in such manner as she thinks best. Be it understood 
that if my wife thinks proper to remain on the place where I now live, and 
desire to sell any portion of said home tract, I will that my executors have 
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full power to sell such land in such quantities as may be thought most desir. 
able.’ Only one of the two executors qualified; he died soon after, and no 

; further action was taken in the probate court. The wife sold two portions of 
the home tract and the heirs of the husband brought suit against the vendees. 


‘ Held: 
(1) That the wife could take only a life interest in any property owned by 
the husband. 
(2) That property purchased during the marriage was presumed to be 
community. 
(3) The will confided to the wife the exercise of judgment as to whether the 
land or a part of it should be sold, but to the executors was given the power to 
; determine every other fact necessary to be determined before a sale could be 
made, as well as the power to consummate a sale. 
(4) The testator must be presumed to have intended to confer upon the wife 
and the executors respectively the power which he expressly gave and none 
i other. The death of the executors before the will was fully executed, could 
; not confer upon the wife a power which the will did not give her. 
(5) After the death of the executors the case was that of an estate without 
i administration, and that did not empower the wife to sell 


| land belonging to the 
estate, even to raise money for the support of herself and children, unless she 
did it in the manner and to the extent which the law provides 

(6) If the purchase money of the land was used for the support and eduea- 
tion of the minor children, that could not estop them from claiming their 


respective shares. 


(7) A partition between the children and the wife, on her second marriage, 
t made by a court having jurisdiction of the parties and the subject matter, 


would bind the parties as to the subject matter disposed of, whether the partition 
was correctly made or not, but could in no way affect land not included in the 
partition. 

(8) If the land in controversy was of the community estate, after the lapse 
of thirty years between the sales of the two tracts and the institution of this 
suit, much might be presumed as to the existence of facts which would have 
clothed the wife, as survivor, with power to make the sales. (48 Tex., 552; 56 
Tex., 419.) 

2. CHARGE—EVIDENCE.—It is error to give a charge based upon facts which there is 
no evidence to establish. 


APPEAL from Anderson. Tried below before the Hon. F. A. Wil- 
liams. 


The defendants in this suit were numerous, and, by agreement of 
parties, Reagan and Word, two of the defendants, severed from the 
others on the trial, and all of the plaintiffs except Mrs. Woodard and 
Mrs. McClung abandoned the suit. It was also agreed that the 
answer and supplemental answer of one of these defendants should 
be taken as the answer of both, and that the first and second supple- 
mental petitions should be taken as the pleadings of the plaintiffs 
and be copied into the transcript. 

The plaintiffs sued as the children, and one of them as the grand- 
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child of James E. and Mary Box, and also as devisees under the will 
of James E. Box, to recover the land called in the will the home tract, 
excepting out of it several tracts not in litigation. The testator 
directed that the courts should have no control over his estate nor 
over his children. 

These defendants claimed separate portions of the tract from the 
other defendants, as purchasers under conveyances from Mary Box, 
after the death of her husband James E. Box. The defendants, 
Reagan and Word were joint owners of the land in controversy on 
this trial, consisting in two tracts, one tract for twenty-five acres and 
the other for forty acres, being portions of the home tract, and 
claimed by these defendants as purchasers under conveyances from 
Mary Box. 

Box’s estate was partitioned by a decree of the district court 
between his widow, who had intermarried with R. H. Davis, and the 
plaintiffs in this suit. In this partition was included a tract of two 
hundred acres of land purchased by the widow, then Mrs. Davis, 
with proceeds arising from sales of the home tract. The tract of two 
hundred acres was occupied by the plaintiffs as a homestead, until 
their marriage, or until the partition of the estate, when it was set 
apart to one of them. The testator, Box, by his will authorized his 
executors to sell the home tract if his wife desired it. 

The executors having died without making asale, the main question 
on the trial was whether the sale of the home tract by the wife was 
valid under the will of her husband. The jury returned a verdict 
for the defendants, Reagan and Word, and the court rendered judg- 
ment for them for the land they claimed 

Item fifth of the will was as follows: ‘*I will, devise and bequeath 
unto my beloved wife, Mary Box, during her natural life or widowhood, 
all the remainder of property, whether real or personal, | may own, 
after paying my debts, together with all the debts due or owing to 
me for the support, maintenance and education of my children, and 
should she marry, the same is to be equally divided between her and 
my children, and at her death, whether she marry previous or not, I 
will that all my property be divided equally among my children.”’ 
The appellants’ third assignment of error was: The court erred 
in charging the jury as follows: ‘‘And on her marriage with R. H. 
Davis such interest was determined, and she and the children of 
Box became equally entitled to the land, that is to say, each beeame 
legally the owner of one-sixth undivided part in such interest as 
belonged to Box.’’ 
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John J. Word and Marsh Glenn, for appellants, on the estate of the 
wife, cited: Tendict v. Evertts, 38 Tex., 275; Dial v. Dial, 21 Tex,. 
529; Bell county v. Alexander, 22 Tex., 350; Red. on Wills, 443, 
sub. div. 2, 3, 4, p. 429, 442; rule 12, 13, p. 438; Weir v. Smith, 62 
7ex., 2. 

On the effect of the death of the administrators, they cited: Hart- 
ley’s Dig., arts. 1099, 1100, 1118, 1127, 1269, 1274; Brown z. Christy, 
27 Tex., 73; Peters v. Caton, 6 Tex., 554; Tippett v. Maze, 30 Tex., 

( 


361; Longley v. Harris, 25 Tex., 569; 20 Tex., 183; Hartley’s Dig.; 
1 Story Eq. Jur., secs. 94, 95, 96, 97, 170, 175, 176, 177; Ib., vol. 2, 


sec. L061. 


R. A. Reeves, for appellees, on the right of the wife to sell, cited; 
Pas. Ann. Dig. arts. 1324, 13873; R. S., 1817; Orr v. O'Brien, 55 
Tex., 158; Danish et al. v. Disbrow et al., 51 Tex., 235; Johnson et 
al. v. Bowden et al., 43 Tex., 673; Peter v. Beyerly, 10 Peters, 562, 563; 
2 Story Eq. Jur., sees. 976, 1058, 1059, 1060, 1061; 1 Sugden on Pow- 


ers, 3 ed.. p. 150; 1 Perry on Trusts, 2 ed.. sees. 385-386, ch. 13. 


A. T. Watts and T. B. Greenwood, for appellees: Cooper v. Horner, 


62 Tex., 357: Weir et al. 7. Smith, 62 Tex., 1: Howze v. Howze, 19 
Tex., 554: Paschal v. Acklin, 27 Tex., 193; Orr v. O' Brien, 55 Tex., 
154; Wimberly v. Bailey, 58 Tex., 225; Burleigh v. Clough, 52 N. 


H.. 267: Dunning v. Vandusen, 47 N. H., 423; Denson v. Mitchell, 
26 Ala., 361; Henderson v. Vault, 10 Yerg., 30; Brant v. Virginia 
©. & I. Co.. 93 U. S., 327; Funk v2. Eggleston, 92 Ll., 515; 2 Wash- 
burn on Real Estate Prop., 670; Philleo v. Holliday, 24 Tex., 41; 
Jackson v. Janson, 6 John, 73; Franklin v. Osgood, 14 John, 527; 
Zeback v. Smith, 3 Binn., 69; Lessee of Moody v. Van Dyke, 4 Binn., 
31; Attorney-General v. Clegg, 1 A. J. K., 556; 1 Bacon Abr., 586; 


Freeman on Co-Ten. and Part.. sees. 530, 531, 53 


STAYTON. ASSOCIATE JUSTICE.—The charge of the court in refer 
ence to the interest which the appellants would be entitled to, if 
entitled to recover at all, was erroneous, for under the will of James E. 
Box his wife took only a life estate in whatsoever interest in the land 


he may have owned. 


This. however, would.be a matter of no importance 
facts, the appellants were not entitled to recover at all, which would 
be true, if Mary Box, through the will of her husband, or otherwise, 
had the powell to make the two conveyances to R. A. Reeves. Whether 


this was so depends on the true construction of tl 
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Box in the light of the facts shown by the record. It appears that 
James E. Box died testate in 1851, leaving his wife, Mary, and five 
children. 

The land in controversy was acquired during the time James and 
Mary Box were husband and wife, and the court very correctly 
charged the jury that the burden of proving that the land was paid 
for with the separate property of James E. Box, rested upon the 
appellants who claim the land as a part of his separate estate. 

James E. Box made the following provisions in his will which have 
direct reference to the tract of land of which that in controversy is 
apart: ‘‘I desire and will that my said wife, Mary Box, remain and 
live on the place where I now reside, unless in her judgment she 
should think best to remove, in which case, she desiring it, my execu- 
tors are hereby authorized and empowered to sell all, or any por- 
tion, of said home tract or parcel of land, and that she raise, control 
and educate my said children in such way and manner as she thinks 
best.” ‘*Be it understood that should my wife, Mary Box, think 
proper to remain on the place where I now live, and desire to sell any 
portion of said tract or parcel of land, I will that my executors shall 
have full power to seil such parcel or parcels of land in such quan- 
tity or quantities as may be thought most desirable.’’ 

The will further provided that the two executors named (Mary 
Box not being one) should have ‘‘ full power each to appoint his suc- 
cessor in case of death or removal of either one or both of them, 
merely giving them the general supervision of all my estate.’’ The 
will provided that no aetion should be taken in the probate court 
other than the probate and registry of the will. The will was pro- 
bated soon after the death of the testator, but only one of the execu- 
tors qualified, and he died soon afterwards, and no further action seems 
to have been taken in the probate court in reference to the estate. 
In the years 1854 and 1855 Mary Box sold the two small tracts of 
land in controversy to R. A. Reeves, under whom the appellees claim. 
There was no evidence that any part of the money paid to Mary Box by 
teeves for the land in controversy was ever invested in other lands, 
but the inferences to be drawn from the evidence are very strong that 
the money so received was used for the support of the widow and 
children of James E. Box. Under this state of facts the court below 
gave the following charge: 

**In the construction of the will of Box, in evidence before you, | 
instruct you that if, at the time the deeds were made by Mrs. Box, 
the executors were dead, that she desired in her judgment to remove 
from the home place mentioned in said will with her children and sell 
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such place for the purpose of raising money to purchase another 
homestead, and raise, maintain and educate the children of Box and 
herself, and for these purposes she made the deeds to Reeves, and the 
land therein conveyed is part of such home place, and that she 
received the purchase money and did apply it to the purchase of 
another homestead, and to the rearing, support and education of her 
children, and that such children, or some of them, have taken and 
held the land so purchased under the partition in evidence before 
you, then the purposes of the will would have been met and the 
plaintiff in this suit could not recover.” 

This is assigned as error. 

This instruction was evidently given, as upon its face it professes to 
be, to guide the action of the jury in determining the power Mary 
Box took under the will of her husband, and the effect of her aets, 
such facts existing as are referred to in the charge, and was not 
intended to inform the jury what the effect of her conveyances to 
Reeves would be, if made by her, as the survivor of the community, 
if the land belonged to the common estate. 

Two inquiries arise under this charge : 

Ist. What power, if any, did the will give to Mrs. Box to sell the 
land in controversy? That the testator intended his wife should, 
during her widowhood, enjoy the entire property of his estate, not 
necessary for the payment of his debts, for the support of herself and 
the support, maintenance and education of their children, is mani- 
fested by the will. That the desire of the wife that all or a part of 
the tract of land, of which that in controversy ‘is a part, should be sold, 
was to be regarded by, and to influence the executors to sell, is also 
manifested by the will. 

The testator evidently contemplated that exigencies might arise on 
which it would be his desire that the land should be sold, and to his 
wife he confided the power to determine whether these exigencies had 
arisen, but this seems the extent of the power conferred upon her. 

The executors were expressly empowered, by the will, to sell, which 
involved the determination of the price for which it be sold, as 
well as all other terms upon which it should be sold, while no such 
power was conferred on the wife. To the wife was confided the 
exercise of judgment as to whether the land, or a part of it, should 
be sold, and to this it was the duty of the executors to have due 
regard; but to the executors was confided the power to determine 
according to their best judgments every other fact necessary to be 
determined before a sale could be made, as weil as the power to 
consummate a sale. 
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The testator must be presumed, when he thus pointed out so 
specifically the part which the wife and the executors each were to 
take in bringing about and consummating a sale of the same thing, 
to have intended to confer upon each of them the power which he 
expressly gave, and none other. The fact that the executors died 
before the will was fully executed, could not confer upon the wife a 
power which the will did not give to her. 

9d. Are there any facts extrinsic of the will, stated in the charge 
and found in the evidence, taken in connection with the will, which 
would confer upon the wife the power to sell, or that would operate 
as an estoppel against the appellants? 

We find nothing in the charge which, if true, could confer on the 
wife the power to sell the land. After the death of the executors, it 
presents the ordinary case of an estate without administration, and it 
surely cannot be held that such condition of an estate empowers the 
wife of a deceased person to sell lands belonging to his estate, even to 
raise money for the support of herself and their children. If this be 
necessary, the law provides how, when, and to what extent, it may 
be done. At the time the land was sold, and for a long time after- 
wards, one of the appellants was a minor, as was the person through 
whom the other claims, and if it was proved that the money received 
by Mrs. Box from the sale of the land in controversy, was used by 
her in the support and education of her children, it is not perceived 
how that could estop them from claiming their respective shares. 

The elements necessary to create an estoppel are wanting. It 
appears that Mrs. Box did purchase two hundred acres of land with 
a part of the money received from Jackson for a part of the same 
tract of land of which that in controversy is a part, which she sold 
to him, and that this two hundred acres of land went into a partition 
of land which was made between Mrs. Box and her children, after 
her marriage with her second husband. 

If the facts in reference to the sale of the tract of land to Jackson, 
the subsequent acquisition of the two hundred acres, and its partition 
were such as to bar any right of the children of James Box, it would 
be their right to recover the land sold to Jackson, upon the ground 
that they had received property, the proceeds of that sale. In this 
case it does not become necessary to examine that question, for such 
transactions could certainly have no bearing on their right to recover 
the land in controversy. The partition between Mrs. Box and her 
children, whether correctly made or not, was made by a court having 
jurisdiction of the subject matter, and, if it had jurisdiction of the 
parties, binds them as to the subject matter in reference to which the 
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judgment was rendered; but it can only operate on the property 
there partitioned, and cannot in any manner affect the title to the 
land in controversy, nor interpose any obstacle to a recovery in this 
a case of land in no way involved in that. 

of If it should appear in this case that the iand in controversy was of 
; the community estate of James Box and his wife, after the lapse of 
so great a period of time as transpired between the sale of the land 
to Reeves and the institution of this suit, nearly thirty years, much 
might be presumed as to the existence of facts which would have 
clothed Mrs. Box, as survivor, with power to make the sale. Ure- 
mendi v. Hutchins, 48 Tex., 352; Id, 56 Tex., 419. The charge, how- 
ever, was not based on such powers as the wife possibly may have 
had over community property as survivor, but upon her rights and 
powers under the will, and upon such facts as were referred to in the 
i charge, some of which the evidence contained in the record fails to 
show ever existed. It was error to give a charge based on faets 
which there was no evidence to establish, for such a charge was 
ealculated to mislead. 

The court instructed the jury, if they believed that Reeves had 
five years’ possession of the land prior to March 25, 1862, under cir- 
cumstances which would make the five year period of limitation 
ordinarily operate, then they were authorized to find in favor of 
the defendants as against Mrs. McClung. There were no facts suffi- 
; cient to authorize the giving of this charge, for one of the tracts was 
conveyed to Reeves April 13, 1854, and the other July 10, 1855, at 
which time W. H. Box, the father of Mrs. McClung, was a minor 
who did not arrive at his majority until December 16, 1861. No 
possession was shown by Reeves prior to the death of James Box, 
therefore limitation did not run against his minor son until his 
majority, after which the possession of Reeves continued only for a@ 
few months. 

As the case is presented, it becomes unnecessary to consider what 
might be the rights of the defendants should it appear that the land 
was community property. 

For the errors noticed the judgment will be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered November 3, 1885. ] 
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East LINE AND RED RIVER R’y Co. y. D. P. SmitrH, ADMR. 
(Case No. 1891) 


1, CARRIERS—NEGLIGENCE—CHARGE.—In a suit against a railroad to recover dam- 
ages for injuries sustained in an accident, the petition alleged that the wreck 
was caused, among other things, by the agents of the road putting into the 
train two large and dangerous box-cars, built for a road of four feet eight 
inches gauge, whereas defendant’s track was only three feet. There was evi- 
dence tending to sustain this averment, and in its charge the court instructed 
the jury that if the wreck was caused by the placing of broad-gauge cars on a 
narrow-gauge track, or, etc., as alleged, defendant was liable. Held: 

(1) That the charge must be taken as a whole in order to determine whether 
or not it was erroneous or misleading, and it mugt be construed in the light of 
the issues made by the pleading and evidence. 

(2) If the facts stated in the petition in reference to the defects in the cars 
and their use and the fact that the wreck was caused thereby, were admitted, 
the court might have declared their use negligence. 

(3) It was left to the jury whether or not those facts existed, and whether or 
not defendant knew, or should have known, of them. The use of the car, with 
a knowledge of its defect, was inconsistent with the degree of care required of 
passenger ¢ irriers, and the court might so instruct. 

(4) Ordinarily the court should inform the jury what the issues to be tried 
are, rather than to refer them to the pleadings; but a reference to the plead- 
ings, not bearing upon the weight or character of evidence necessary to be 
adduced to sustain the issues, but merely stating that if the car was put in the 
train in the unfit and defective condition alleged, ete., the carrier would be 
liable, was not error. 

(5) The question is, is there reason to believe that the jury were misled by 
the charge? Since the entire charge made the negligence of the carrier the 
sole ground on which plaintiff could recover, and it is improbable that the jury 
felt authorized to find for plaintiff if broad-gauge cars were put in the train, 


without reference to whether they were suitable or defective. 


2. CHARGE—CONTRIBUTORY NEGLIGENCE.—See opinion for charges on contributory 
negligence held not contradictory, and supported by the evidence. 
8. VERDICr—EVIDENCE.—See opinion for facts held sufficient to sustain a verdict. 


A verdict will not be set aside as excessive unless it is so clearly excessive as 


to authorize the court to declare that the jury must have been influenced by 


some improper consideration. 
4, DAMAGesS—CHARGE.—See statement of facts for charge as to damages held cor- 
rect 


APPEAL from Camp. Tried below before the Hon. B. F. Estes. 

This suit was instituted by D. P. Smith, as administrator of L. N. 
Tetro, deceased, to recover of the East Line and Red River R’y Co. 
damages, both actual and exemplary, for the wrongful death of Tetro, 
which it is alleged was brought about by the negligence of the 
defendant company as follows: That Tetro was on August 7, 1882, a 
passenger on one of its trains, and on that day, at Scroggin’s switch, 
in Wood county, Texas, the train was wrecked and Tetro killed; that 
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Argument for the appellant. 





the wreck was caused, first, by defendant company’s agents negli- 
gently putting into the train two large and dangerous box-cars which 
had been built for the Missouri Pacific railway, a road of the gauge 
of four feet eight inches, whereas defendant’s railway track was of 
ae the gauge of three feet, and for which the cars were suited; that the 
cars were not supplied with center castings and side bearings and 
safety chains; that the cars were unfit and dangerous to be run on 
defendant’s track, which was weak and frail and of light iron and ties, 
which were in bad repair, and that at the place of the wreck there 
was a low joint. Second, that the train was not provided with a bell 
rope. Third, that the train was not provided with a sufficient num- 
ber of competent and efficient operators. Fourth, that the brakeman 
and engineer were unskilled and incompetent, and that they failed to 
stop the train after it left the track. It is also alleged that the train, 
made up as aforesaid, was run at an unsafe speed at the time and 
place of the wreck. 

The plaintiff alleges that Tetro- was a stone-cutter and about 
twenty-nine years of age; that the beneficiaries in the suit were the 
wife, daughter, and father and mother of Tetro, to whose support he 
contributed. 

Defendant answers and says the cars used in the train were suitable 
and safe; that they were properly constructed; that all the cars and 
machinery of the train were safe and secure; that the same was run 
at a proper rate of speed; that the road-bed and tra were in good 
repair, and that the wreck was the result of inevitable accident. 

Defendant further says that there was attached to the train a ear 
which was provided for carrying passengers; that plaintiff, instead 
of occupying this ear, went into the baggage car and occupied a seat 
in it near a large open door; that the baggage car was not a safe 
place for passengers, and that plaintiff’s intestate, by his acts, was 
guilty of negligence and contributed to his death. 


A trial resulted in a judgment for plaintiff for $20,000, of which 
$15,000 was actual and $5,000 exemplary damages. The exemplary 
damages were remitted. 

Among other things, the court charged the jury: ‘In estimating 
the amount of actual damages you will take into consideration only 
the probable pecuniary loss suffered by the beneficiaries on account 
of the death of said Tetro; in estimating the same you can consider 
the age and probable continuance of life of Tetro, and probable 
amount of money the parties would have received from his services 


had he not been killed.’’ 





Whitaker & Bonner, for appellant, on the charge of the court, cited. 
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R. S., art. 1317; T. & P. R’y v. Murphy, 46 Tex., 356. 

On’ contributory negligence, they cited: Smithwick v. Andrews, 
24 Tex., 488; H. & T. R’y v. Clemons, 55 Tex., 88; Rucker v. Mo. 
Pac. R’ y 61 Tex., 502. 


W. J. Singleton and Culberson & Culberson, for appellee, on the 
charge of the court, cited: R. R. Co. v. Evansick, 61 Tex.; R. R. Co. 
», Tankersley, 63 Tex., 3, 24; Armstrong v. Lipscomb, 11 Tex., 649; 
Hollingsworth v. Holshousen, 17 Tex., 41; Kaise v. Lawson, 38 Tex., 
160; R. R. Co. v. Dillahunty, 53 Tex., 212; Houston county v. 
Dwyer, 59 Tex., 115. 

On contributory negligence, they cited: R. R. Co. v. Clemmons, 5 
Tex. Law Rev., 625; Prince v. R. R. Co., 5 Tex. Law Rev., 303; 
Jacobus. v. R. R. Co., 20 Minn., 125; Sherman v. R. R. Co. 72 Mo., 
62: Burns v. R. R. Co., 50 Mo., 139; O’ Donnell v. R. R. Co., 59 Pa., 
950: Clark v. R. R. Co., 36 N. Y., 135; R. R. Co. v. Gorbett, 49 Tex.., 
580; R. R. Co. v. Robinson, 5 Tex. Law Rev., 590; R. R. Co. 2. 
Ormand, Tyler term, 1885. 

On the question of excessive damages, they cited: 3 Gra. & Wat. 
New Trials, 1128, 1135, 11389; Yates v. Miller, 23 Ind., 562; Ward 2. 
Bledsoe, 32 Tex., 251; R. R. Co. v. Randall, 50 Tex., 254; R. R. Co. 
v. Kindred, 57 Tex., 491: R. R. Co. v. Boehen, 57 Tex., 155; R. R. 
Co. v. Ormand, 62 Tex., 274; Funston v7. R. R. Co., 14 Am. and Eng. 
R. R. Cases, 640; R. R. Co. v. Moore, 15 Am. and Eng. R. R. Cases, 
312; Berg v. R. R. Co., 50 Wis., 419; R. R. Co. v. MeDaniels, 107 U. 
8., 454; Rockwell v. R. R. Co., 64 Barb., 438; Caldwell 2. Steamboat 
Co., 47 N. Y., 282; Shaw vz. R. R. Co., 8 Gray (Mass.), 45; R. R. Co. 
v. O'Donnell, 58 Tex., 27; R. R. Co. v. Randall, 50 Tex., 254; R. R. 
Co. v. Ormand, Tyler Term, 1885; R. R. Co. v. Kirk, 62 Tex., 227; 
Whalen v. R. R. Co., 60 Mo., 323; R. R. Co. v. Hardin, 62 Tex., 367; 
Farish v. Reigle, 11 Gratt. (Va.), 697; R. R. Co. v. Boring, 51 Ga., 
582; Boyce v. Stoge Co., 25 Cal., 460; Walker v. Erie R’y Co., 63 
Barb., 260. 


STAYTON, ASSOCIATE JUSTICE.—The petition alleged many acts of 
negligence of the railroad company to fix its lability for the injury 
which resulted from the death of Louis N. Tetro. The averments in 
regard to the defects in and unsuitableness of the cars called ‘* broad- 
gauge cars,’’ the use of which in the train was alleged to be negli- 
gence, were very full. There was evidence tending to sustain the 
averments in reference to the negligent use of these cars, and it shows 
that one of them was the first derailed, and that thereby the track 
was broken and the two following cars thrown therefrom. In one of 
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the last named cars was the deceased, who was killed in the accident, 
There was also evidence of the unsound condition of the track: 

The case thus standing, one of the paragraphs of the charge given 
by the court was: ‘‘If the said Tetro went upon the defendant’s ears 
as a passenger, and upon the train, and the same was wrecked, and 
the said Tetro was killed in the wreck, and if the evidence shows that 
the wreck was brought about and occasioned by the bad and defective 
condition of defendant’s railroad track, or by placing of broad-gauge 
sars into the train in which Tetro was, or by dangerous condition of 
the cars, or on account of the want of sufficient number of suitable 
train-men, or by the want of proper machinery and appliances for the 
cars in the train, all as alleged, or if the train was wrecked by any or 
all the causes combined, and if the defendant knew of the cause and 
defects which produced the wreck, or might have known them by the 
exercise of care, diligence and caution on its part, and it is not 
shown that Tetro brought about his own death by his own negligenee, 
as averred by defendant, then the defendant is liable to plaintiff in 
actual damages.’’ 

The giving of this charge is assigned as error, and the sole ground 
on which it is claimed that it was erroneous is that thereby the court 
in effect charged the jury that the placing of broad-gauge cars in the 
train was negligence, and that this was a violation of the rule which 
forbids a judge to charge upon the weight of evidence. The court in 
preceding parts of the charge, and in fact throughout the charge, 
informed the jury that the right of the plaintiff to recover depended 
upon whether the negligence of the defendant caused the injury. 

The charge must be taken as a whole in order to determine whether 
or not it was erroneous or misleading, and it must be construed in the 
light of the issues made by the pleadings and evidence. In this case 
the pleadings set out very fully the acts and facts which were alleged 
to constitute negligence in the defendant, and in relation to the 
liability arising from the use of the ‘* broad-gauge’’ cars. Did the 
charge do more than inform the jury that if the wreck was caused 
by the use of the cars having such known defects as were charged in 
the petition, then their use would constitute such negligence as would 
entitle the plaintiff to recover ? 

If the facts stated in the petition in reference to the defects in the 
vars and their use, and the further fact that the wreck was caused 
thereby, be admitted, then we are of the opinion that the court might 
have declared their use negligence. The facts were not admitted, 
but it was left to the jury to determine from the evidence whether 
they existed as charged in the petition. 
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The charge made it necessary to a recovery, not only that there 
should have been defects which caused the wreck, but that it should 
further appear that the defendant knew of the defects, or had the 
means of knowing of them, which by the exercise of care, diligence 
and caution on its part, would have brought actual knowledge. 
Whether the defendant had this knowledge, or means of knowledge, 
was left to the jury to be determined. 

If, in any case, it be admitted that a carrier of passengers has 
notice of a defect in its cars, which are used in trains on which pas- 
sengers are transported, and that, without curing the defect, it con- 
tinues to use them, can it be held if a wreck occurs therefrom that it 
is not the result of the carrier’s negligence? The continued use of 
such a defective car, with a knowledge of its defect, by which the 
lives of passengers may be imperiled, is utterly inconsistent with that 
high degree of care required of passenger carriers, and a court may 
so instruct a jury. 

The court should ordinarily inform the jury what the issues to be 
tried are, rather than to refer them to the pleadings to ascertain that 
fact, and in this case we think this was clearly done in the several 
charges given. The reference made to the pleadings had no bearing 
upon the weight or character of evidence necessary to be adduced to 
sustain the issues made, but only went to the point that if the cars 
were put into the train in the unfit and defective condition alleged in 
the pleadings, with knowledge on the part of the carrier of such 
unfitness and defects, then the carrier would be liable for such injury 
as resulted therefrom. 

The reference to the allegations made was for the express purpose 
of limiting the effect of the more general language now complained 
of, and to inform the jury that the alleged unfitness or defects must 
have existed to render the carrier liable on account of having placed 
the broad-gauge cars in the train. The question in cases of this kind 
is: Is there reason to believe that the jury were misled by the charge? 
Looking to the entire charge given, in which negligence of the carrier, 
its officers, agents and employes, is made the sole ground on which 
the plaintiffs could recover, we think it highly improbable, if not 
impossible, for a jury of ordinary intelligence to have understood 
from the charge that they were authorized to find for the plaintiffs, 
if broad-gauge cars were put in the train, without reference to 
whether they were suitable or unsuitable, defective or not defective. 

The fourth assignment of error is: ‘*The court erred in paragraph 
thirteen of its charge, which reads as follows, and other parts of its 
charge of similar’ effect: ‘If you believe from the evidence that at 
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the time of the wreck the deceased, Tetro, was in, and was occupying 
what is called the baggage or express car, and you believe from the 
evidence that defendant used said baggage or express car for the use 
of the public, then the defendant is nevertheless responsible, if the 
death of the said Tetro was caused by the negligence of defendant or 
its agents, officers and employes, and plaintiff here can recover,’ 
secause said charge is inconsistent and contradictory of (he instrue- 
tion immediately preceding same, and other portions of the charge, 
and was misleading to the jury. Said instruction should have gone 
further, and charged the jury in the same connection, that if Tetro 
was in said car, and being there, occupied a position therein which 
was obviously dangerous, and one that a prudent man would not have 
occupied under the circumstances, and was injured or killed by reason 
thereof, then the plaintiff cannot recover.”’ 

The thirteenth paragraph of the charge found in the record is as 
follows: ‘“‘If you believe from the evidence that at the time of the 
wreck the deceased, Tetro, was in, and was then occupying what is 
called the baggage or express car, and you believe from the evidence 
that defendant company used said baggage express car as a passenger 
ear, and that defendant used said car as a smoking car for the use of 
the public, then the defendant is nevertheless responsible, if the death 
of said Tetro was caused by the negligence of defendant, or its agents, 
officers and employes, and here can recover.”’ 

The objection urged against this charge in brief of counsel is same 
as set forth in the assignment. The paragraph which immediately 
preceded that complained of is: ‘‘If, notwithstanding any consent or 
permission on the part of defendant’s agents, the said Tetro was, at 
the immediate time of the accident, sitting in the baggage car, and in 
a position of obvious danger, which was the cause of his death, and if 
such position was so obviously dangerous that a person of ordinary 
prudence and caution would not have taken such position, then 
plaintiff cannot recover.”’ 

We see no contradiction in these charges, the one is but the proper 
qualification of the other, and just such qualification as the appellant 
claims should have been made. Other parts of the charge, with the 
utmost fairness and fullness, instructed the jury as to the rights of 
the respective parties, growing out of the fact that Tetro may have 
been in the baggage or express car, at the time of the accident, with 
or without invitation of the company, express or implied, and as to 
their rights, if Tetro unnecessarily occupied a position of danger. 
That all the law bearing upon these questions was not given in the 
same paragraph, certainly furnishes no valid objection to it. 
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The evidence was conflicting as to whether Tetro was in the baggage 
or express car, or in the passenger coach, at the time of the accident ; 
put the uncontradicted evidence shows that the company used the 
baggage or express Car as a passenger and smoking car. 

The-fifth assignment calls in question the sufficiency of the evidence 
to sustain the verdict. The issues were fairly submitted to a jury 
upon evidence which showed, with all reasonable certainty, that the 
track of the defendant was unsound and not in safe condition at the 
time and place at which the accident occurred, and the circumstances 
of the accident were sufficient to show that it resulted from that fact. 
There was also evidence from which the jury might have found that 
it was unsafe to use the two cars called ‘‘ broad-gauge’’ cars on the 
defendant’s road. Whatever conflict there was in the evidence, it 
was the peculiar province of the jury to weigh it all, and to find as 
they believed it preponderated. This they doubtless did, and there 
is nothing in the record to enable us to declare that the deceased did 
not come to his death through the negligence of the defendant. 

The judgment as it now stands is for $15,000, and it is urged that 
it is so clearly excessive that this court should set it aside. The 
injury complained of is one of such a nature that it is impossible for 
a court to nicely weigh and accurately adjust, as may be done in some 
other classes of cases,the compensation which the beneficiaries ought 
to receive. The deceased was a young and robust man, with prob- 
abilities of a long life. He was a skilled workman, whose loss cannot 
be measured solely by the remuneration he had received in the past 
for his labor. 

The charge of the court correctly informed the jury as to the 
manner in which they would determine the compensation to which 
the beneficiaries would be entitled. This they have declared, and in 
the absence of something indicating that their verdict is not purely 
the result of their honest convictions as to the compensation the 
beneficiaries ought to have, based on the evidence, this court has 
neither the right nor power legally to set the verdict aside. The 
judgment may seem to us for a larger sum than ought to have been 
given, but we are not prepared to say that the verdics and judgment? 
are so clearly excessive as to authorize this court, from that fact, to 
declare that the jury must have been influenced by some improper 
considerations in coming to the result which they reached. 

We find no error for which the judgment ought to be reversed, and 
it is affirmed. 

AFFIRMED. 
[Opinion delivered November 3, 1885. ] 
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C. McBRIDE ET AL v. B. A. BANGUSS ET AL. 


Case No. 1900) 


1, Evipence—CHARGE.—In civil cases juries should ordinarily find in 
with the preponderance of the evidence, and a charge requiring a 
produce ** satisfactory evidence,”” or *‘clear and satisfactory evids 
be understood to mean a higher degree of proof than is furnished 
derance of the evidence, this is especially so when th 
repeated. 

2. SPECIAL INSTRUCTIONS.—The giving of special instructions on 
the general charge is not to be commended, but unless they are 
objectionable in form, they furnished no ground for reversal 

3. BOND FOR TITLE—VENDOR’S LIEN— PURCHASE 
EQUITY — PURCHASER FOR VALUE.—The vendee of a tract of la 

cash, leaving $800 of the purchase money unpaid, the $450 

separate means. The vendor made a 

a good deed upon payment of th 

vendee, thi Poy 


execution sale in 1873 as the property of the 


It was bought by the 


creditor and another party for $200, tha 


credited on the execution. In 1874 the $800 with interest 
vendor by the firm of M. & L., and title was made to t ) Suit 
for the land by the purchasers at sheriff’s sale. e/a 


(1) That on failure of the vendee to pay the purcl 
could rescind the contract and sell the land to anothe: 


(2) That in view of the icts, th court helow did i 
charge, “the proof must show that the whole of th« ul , 
land was paid with the vendee’s money, to entitle the plaintiffs to 


(5) That a judgment will not be reversed becauss 
\ 


committed upon the trial below, if upon the pleadi: nd 
judgment than the one rendered, could have been legal 

(4) Plaintiffs acquired by their purchase only such ri 
at the time of the sheriff’s sale Under t ieadl i 


not be entitled to recover even against the 
legal title, by paying th 
him the balance of the purchase money, for as again 
exhibit any superior right 

(5) They acquired at most 
the balance due on it, and this was subject to be defeate 
vendee, or his vendees, to pay their balance. 

(6) When the firm of M. & I] 
benefit of the vendee, their legal title was superior to 
and the equities of M. & L. wer ong 

e (7) if NM. & L aid the balance of the purchase m« 


held the title for his benefit, th | tiffs had ther { 
the purchase money and have title, just as if the vendor had not 
M. & L.: but in no case could they recover without pavi or t 


purchase money. 


(8) If M. & L. bought the land, even with notice of the prior 
their own use and with their own means, their title could not bs 
on tender of the purchase mon 


(9) The vendee had no real interest in the land, since it was p 
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his wife with the intention that it should be paid for with her separate means, 
and the $450 paid on it was of her separate estate. Plaintiffs took nothing as 
against her by their purchase, even if they had no notice of her rights, for it 
was not shown that they paid value. (McKamey v. Thorp, 61 Tex., 648.) 


APPEAL from Cass. Tried below before the Hon. W. P. McLean. 

The opinion states the case. Among other things, appellants claim 
in their fifth assignment of error that the court erred in charging the 
jury, ‘‘the proof must show that the whole of the purchase money 
for the land was paid with the defendant’s (B. A. Banguss) money 
to entitle plaintiff to recover.”’ 


C. M. McBride and F. M. Henry, for appellants, on the rescision of 
the contract, cited: Milligan v. Kwing, 64 Tex.; Thomas v. Beaton, 
25 Tex., sup. 318; Searborough v. Arrant, 25 Tex., 129; Coddington 
v. Wells, 59 Tex., 49; Tom v. Woolholfer, 61 Tex., 277; Estell v. 
Cole, 62 Tex., 701; Mooring v. Lyon, 62 Tex., 309. 


G. T. Todd and G. T. Vaughan, for appellees, cited: Milligan z. 
Ewing, 64 Tex.; Scarborough v. Arrant, 25 Tex., 129; Coddington 2, 
Wells, 59 Tex., 49; Tom v. Woolholfer, 61 Tex., 277; Estell v. Cole, 
62 Tex., TOL. 


STAYTON, ASSOCIATE JUSTICE.—This is an action brought by C. 
McBride and F. M. Henry against B. A. Banguss, James A. Banguss, 
J. E. D. Blades, C. B. Mooring and Thomas L. Lyon, the last two of 
whom comprised the firm of Mooring & Lyon, to recover the land in 
controversy. The action is one in form of trespass to try title, in 
which the petition sets out the title of the plaintiffs and defendants, 
as claimed by the former. It is alleged that the appellant, McBride, 
as the administrator of the estate of Davis, obtained a judgment 
against B. A. Banguss under which the land in controversy was sold, 
and that at that sale the appellants, McBride and Henry, became the 
purchasers and received a deed from the sheriff. 

It is further averred that at the time they bought, Banguss held the 
land under a bond for title executed by Blades, conditioned that he 
would make title to Banguss when the purchase money was paid, and 
that,at the time they bought, Banguss had paid about four hundred 
and fifty dollars of the purchase money, which left about eight hun- 
dred dollars, besides interest, unpaid. This, they allege, was subse- 
quently paid by Banguss through Mooring & Lyon, and that through 
& conspiracy between Blades, Banguss, Mooring & Lyon and others, 
Blades made a deed to the land to Mooring & Lyon, to be held by 
them in trust for B 


a LOT 


uiguss, for the purpose of defrauding the plaintiffs. 
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The prayer is for the recovery of the land and for rents, but they 
make no offer to pay any part of the purchase money unpaid at the 
time of their purchase. The defendants deny theavermentsof the peti- 
tion, plead not guilty, and further allege that such contract as existed 
between Blades and Banguss was executory, and that, in fact, the 
contract to purchase the land was made for the benefit of the wife of 
Banguss, and that it was by the parties thereto cancelled long before 
the purchase by Mooring & Lyon. 

The evidence shows that the plaintiffs did purchase the land under 
an execution against B. A. Banguss in favor of McBride, as adminis- 
trator, but it does not show that either of them ever paid anything 
for the land, otherwise than by having the amount of their bid 
credited upon the execution. It further shows that, prior to their 
purchase, Blades, who was the owner of the land, did execute a bond 
to Banguss, conditioned to make title to him upon payment of the 
purchase money, but that this contract was made for the benefit of 
the wife of Banguss, with intent to acquire title to her in her own 
separate right. 


Bp eS ain Me Se RE PELE EWN SEE LY CRS REN a Tot a TR 


The money paid was of her separate estate, and it was contem- 

plated that the unpaid balance should be paid with money derived 
from the same source; but she was disappointed in obtaining the 
money which she expected to receive, and therefore it appears from 
: $s the evidence that the contract for the conveyance of the land was 
te rescinded after the appellants purchased. That Blades conveyed the 
land to Mooring & Lyon after the plaintiffs had purchased at sheriff’s 
sale, and that they subsequently sold to Samuel L. Williams and J. 
A. Banguss, is not controverted. Nor is it controverted that the 
entire purchase money was due to Blades long before he conveyed to 
Mooring & Lyon. 
There is evidence that Mooring & Lyon knew of the purchase by 
eu the appellants at sheriff’s sale, prior to their purchase from Blades; 
and there is evidence tending to show that they may have purchased 
from Blades under some agreement that B. A. Banguss was in some 
way to be benefited thereby ; but how such benefit was to accrue is not 
made to appear. The evidence, however, in reference to this matter, 
is conflicting. That Mooring & Lyon paid to Blades $1,000 for the 
land, which, with the improvements thereon, was worth more, is 
made clearly to appear, as was it that the money so paid was the 
money of Mooring & Lyon. 

It is probably true that the court below, in the various charges 
relating to the character of proof necessary to be made by the 
plaintiffs, may have given to the jury rules liable to be misappre- 
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hended. In civil cases juries should ordinarily find in accordance 
with the preponderance of the evidence, and a charge which requires 
a plaintiff to make ‘satisfactory evidence,’ or ‘‘clear and satisfac- 
tory evidence,’’ may be’ understood to mean a higher degree of proof 
than is furnished by a preponderance of the evidence, and this is 
especially true when charges containing such language are often 
repeated. 

The practice of giving special instructions when the same matters 
have been given in the general charge, is not one to be commended, 
but unless the charges so given are erroneous, or in form objection 
able, this furnishes no ground for reversal. The charge of the court, 
in reference to the right of a vendor who has given a bond to make 
title to land on the payment of the purchase money when due, on 
failure of the vendee to make such payment, to rescind the contract 
and sell the land to another, was substantially correct in view of the 
issues made by the pleadings and the evidence. It is not believed, 
in view of the evidence, that the court below erred in giving the 
charge referred to in the fifth assignment of error. 

If counsel for appellants were of the opinion that the charge of the 
court did not fully present the law applicable to the case made by the 
pleadings and evidence, they shoald have asked such instructions as 
they thought applicable. 

The rejection of the testimony of the witness Henry, if admissible 
at all, was not calculated to prejudice the right of the plaintiffs, for 
there was full proof of and no controversy about the facts which his 
evidence went to establish, in so far as they could have been material. 
It does not follow, however, because technical errors may have been 
committed on the trial that the judgment will be reversed, for if upon 
the pleadings and evidence no other judgment than that rendered 
could legally have been rendered no injury has been done, and the 
judgment must be affirmed. 

The plaintiffs show by their pleadings, as well as by the evidence, 
that they only have such rights as had B. A. Banguss at the time they 
bought at sheriff’s sale. They show that at most Banguss, prior to 
that time, had made an executory contract to purchase the land, the 
terms upon which he was to have title to it being that he would pay 
to Blades, his vendor, $1,250 therefor within twelve months after the 
contract was made, which was in December, 1871. They show also 
that only $450 of the purchase money had been paid by Banguss at 
the time they purchased, which was on the first Tuesday in October, 
1873. Under this state of facts are they entitled to recover against 
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Mooring & Lyon, or any person holding under them? Would they 
be entitled to recover even against B. A. Banguss, had he, subse- 
quent to their purchase at sheriff’s sale, paid the balance due on 
the purchase money and taken a deed from Blades? It would seem 
that the plaintiffs under their pleadings and evidence would not be 
entitled to recover even as against Banguss, were he clothed with the 
legal title, for as against him they would not exhibit any superior 
right. The right which the plaintiffs acquired, at most, was but the 
right to have title to the land by paying the balance due for it. That 
was the only interest Banguss had when they purchased, and they 
surely acquired no right by their purchase other or greater than had 
the debtor whose interest was sold. And this was subject to be 
defeated by the failure of Banguss or his vendees to pay the purchase 
money still due, for upon such failure it was the right of Blades to 
rescind the contract made with Banguss and to sell the land to some 
other person, or even to him. 

A title subsequently acquired by Banguss would not enure to the ben- 
efit of those who had purchased whatever equitable interest he had at 
the time of the sheriff’s sale, as would such subsequently acquired title 
enure to the benefit of one to whom Banguss might have conveyed 
the land by deed with warranty of title. So we think it immaterial, 
so far as the question of the right of the appellants to recover under 
the pleadings and evidence in the cause is concerned, whether 
Mooring & Lyon purchased the land in good faith with their own 
means and for their own exclusive benefit; whether they purchased 
with the money of Banguss and took deeds in their own names, or 
whether they bought with their own means under some agreement 
with Banguss to hold for his benefit: for, be this as it may, the legal 
title so acquired is superior to any title or right alleged or proved by 
appellants, and the equities of the defendants, Mooring & Lyon, and 


those claiming under them, are as strong as any asserted by the plain- 
tiffs. If Blades was in possession of the land, and had not conveyed the 
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legal title to Mooring & Lyon, and this action was against him alone, 


the plaintiffs could not recover unless they tendered to him the bal- 
rood reason why it 


ance of the purchase money, and showed some 
was not sooner paid. Blades, by conveying to Mooring & Lyon, indi- 
cated his intention to rescind the contract claimed to have been made 
with Banguss; and his vendees, even if they had notice of that con- 
; tract, had rights certainly equal to those Blades had prior to the 
: conveyance, and it would be necessary for the plaintiffs to have paid 
the purchase money, or to have shown some good reason why they 
did not, and to tender it before they could recover. 
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This they do not, although many years have elapsed since the 
money was due. If Banguss, after the sale made by the sheriff, had 
paid the balance of the purchase money and obtained a deed from 
Blades, or if Mooring & Lyon had done this for him and held the 
title for his benefit, the plaintiffs would have had the right to pay 
the balance of the purchase money, and have title under the same 
circumstances as they would had Blades not conveyed, but this 
would be the extent of their right. In any event they would have to 
pay or tender the balance of the purchase money, for one holding 
under Blades has all the rights he had. If Mooring & Lyon bought 
the land from Blades, even with notice of the prior contract claimed 
to have been made with him by Banguss, with their own means and 
without any agreement with Banguss which would make them hold 
in trust for him, then, under the pleadings, their title was good and 
not subject to be divested by Banguss or any one claiming under 
him, even on the tender of the balance of the purchase money due 
by Banguss. 

The uncontroverted evidence, however, shows that Banguss never 
had any real interest in the land; for it was purchased for his wife 
with the intention that it should be paid for with her separate 
means, and all the money paid on it prior to the purchase by the 
plaintiffs is shown to have been of her separate estate. As against 
her, the plaintiffs took nothing by their purchase, even if they had 
no notice of her rights at the time of their purchase, for it is not 
shown that they paid value. McKamey v. Thorp, 61 Tex., 648. 

There was a demurrer filed in this cause, but it does not appear to 
have been acted upon by the court below, and upon a former appeal 
by the appellees the questions now considered were not noticed, the 
judgment being reversed on other grounds ; but as it now appears to 
us that no other judgment than that rendered could have been ren- 
dered on the pleadings and evidence, the judgment must be affirmed. 
It is so ordered. 

AFFIRMED. 

[Opinion delivered October 27, 1885.] 


A. T. MILLER ET AL. v. F. P. MOSS ET AL. 
(Case No. 1873) 
1, PRE-EMPTION—PATENT—EVIDENCE—ACTS REVIEWED.— In 1855 M. settled upon and 
improved land lying within the Mississippi and Pacific railway reservation. A 
survey was made in 1858, was duly rendered, and returned to the general land 
office in 1859, the patent issuing in 1888. J/edd: 
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Statement of the case. 


(1) The patent was prima facie evidence that everything was done necessary 
under the act of August 26, 1856, and subsequent acts, to authorize the patent 
to issue. 

(2) The patent related to the time the right upon which it was based had its 
inception. 

(8) The patent was conclusive of the rights of the heirs of M. as against al} 
persons not showing some right having an existence prior to its issuance and 
againt any person not showing some right antedating the inception of M’s 
claim, if the facts existed which authorized the patent to issu 

(4) The act of March 24, 1871, did not, in terms or by implication, require 
any payment to be made for land occupied ‘‘ under any of the pre-emption laws 
of this state for three years or longer,” yet it was expressly made applicable to 
all prior pre-emption laws. 


(5) The act of August 26, 1856, was clearly a pre-emption law. It entitled 


the settler to the land in case he was living on the reservation when the act 
was passed, and paid the prescribed price. The legislature had the right and 
power, by the act of 1871, to give the land to the settler, without such payment, 
on the sole condition that he had occupied it for three years before the passage 
of the act. 

HoMESTEAD—SURVEY—AFFIDAVIT—ACTs.—U p to 1879, no statute 1 led or took 
the place of the act of November 12, 1866, so far as it provided the manner in 


which applications for surveys of homestead donations be made, and 
what they should contain. 


SAMF..—The acts of January 27, 1845, and February 13, 1854, were substantially 


the same on this point as that of 1866, and in Bledso: Cain 10 Tex., 455, it 
was held that if the required affidavit was not made, the survey would not be 
valid. 

SAME.—The present statutes are but the former acts, with the construction put 
upon them by the above decision, incorporated as part of the statutes. (R.S., 
arts. 3939, 3940, 3926, 3927, 3933, 3948, and final title sec. 19 

SAME—ESTOPPEL.—A party who failed to make the required affidavit, acquired no 
title, and it would not strengthen his position to prove that the heirs of a 
former settler were estopped from claiming adversely to him by their declared 
intent of abandoning their claim 

EsTopr#8_L.—See opinion for facts and declarations held not to constitute estoppel. 


IMPROVEMENTS.—See statement of case for facts held sufficient to sustain a claim 


for the value of improvements. (Following, Sellman v. Le: » Tex., 319.) 


APPEAL from Henderson. Tried below before the Hon. F. A. 


Williams. 


Texas, on August 8, 1883, by A. T. 


This action was brought in the district court of Henderson county, 
Miller, W. P. Miller and C. E. 


Stalter, a minor, by next friend, David Stalter, against F. P. Moss and 
C. A. Atwood, and amended September 5, 1884, and as amended, the 


petition is in the ordinary form of trespass to try title to one hundred 


and sixty acres of land described in petition by metes and bounds, 
and situated in Henderson county. 


In amended answer defendants plead not guilty, general denial, 


disclaimer as to any land described in plaintiff’s petition, except so 
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much thereof as might be included in the land which they claimed 
was described as belonging to them respectively in special plea, by 
which special plea they set up title te the land, claiming it as home- 
stead donations. They also claimed improvements and plead estoppel. 

It appeared from the evidence that defendants settled upon the 
land with knowledge of plaintiffs, and made improvements. The 
evidence tended to show that some of the plaintiffs expressed an 
intention of abandoning their claim to the land, the testimony on this 
point being very contradictory. The other facts are stated in the 
opinion. 

J. B. Bishop, for appellants, on the patent as prima facie evidence, 
cited : Styler v. Gray, 10 Tex., 503; Deen v. Wills, 21 Tex., 642; Todd 2. 
Fisher, 26 Tex., 239; Wood v. Durrett, 28 Tex., 429; O’ Neil 7. Man- 
ning, 48 Tex., 403; Johnson v. Eldridge, 49 Tex., 507; Gambrell 2. 
Steele, 55 Tex., 582; Bledsoe v. Cains, 10 Tex., 455. 

On the failure to file an affidavit, he cited: Bledsoe v. Cains, 10 
Tex., 455; Spier v. Laman, 27 Tex., 205; Buford v. Gray, 51 Tex., 
335; Teel v. Huffman, 21 Tex., 781; Woods v. Durrett, 28 Tex., 437; 
Young v. O’ Neil, 54 Tex., 548. 


r 


No brief for appellees reached the reporter’s hands. 


STAYTON, ASSOCIATE JUSTICE.—The patent offered in evidence, 
vests title to the land in controversy in such persons as are the heirs 
of James T. Miller, and there is no controversy as to the fact that the 
appellants take in that capacity, and through his wife who had an 
interest equal to his own.- The patent also shows that it was issued 
under the act authorizing the sale and settlement of the Mississippi 
ant Pacific railway reservation, approved August 26, 1856 (P. D., 
5038, 5043), and is prima facie evidence that everything was done 
necessary under that act and subsequent acts to authorize the patent 
to issue. The patent issued July 16, 1883, but relates to the time the 
right upon which it is based had its inception. 

The record shows that James T. Miller, with his family, settled 
upon and improved the land as early as the year 1855, and that they 
continuously occupied it, until sometime in the year 1862, when he 
went into the Confederate army and died, but since that time they 
have not oceupied it. 

The act of August 26, 1856, (P. D., 5038, 5043) did not require 
three years occupancy to entitle one residing on land within the Mis- 


Sissippi and Pacific railroad reserve to vne hundred and sixty acres 
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of land, but it did require such person to pay fifty cents per acre for 
the land. The time for making such payments and for returning 
such surveys to the general land office was extended from time to 
time. P. D., 43866, 4367, 4370, 5041, 5048, 5049, 5050. The survey 
for Miller was made on December 22, 1858, duly recorded on same 
day, and returned to the general land office,on January 5, 1859, and it 
appears to have been properly entered on the county map. The 
patent is conclusive of the right of Miller’s heirs as against all per- 
sons who do not show some right which the law recognizes having 
an existence prior to its issuance, as is it conclusive of the right of 
those who claim through it against every person who does not show 
some right antedating the inception of the Miller claim, if the facts 
existed in relation thereto which authorized the patent to issue. The 
ground on which it is claimed that there was no authority to issue 
the patent, is,that the price required to be paid by the act of August 
26, 1856, (P. D., 5038, 5043) was never paid by Miller nor his heirs. 
The patent is prima facie evidence that this was done, if the law in 
force when the patent issued required such payment to be made, and 
we are of the opinion that the evidence offered on the trial was not 
sufficient to rebut the proof made by the patent. The proof made, 
at most, only went to show the want of knowledge by some of Miller’s 
heirs that the payment had been made. 

If, however, the money was not paid, we are of the opinion that 
its payment was rendered unnecessary by the act of March 24, 1871, 
P. D., 7052. That act declares that ‘‘any person who has occupied 
any portion of the public domain, not exceeding one hundred and 
sixty acres, in good faith, wnder any of the pre-emption laws, for three 
years or longer, shall be entitled to the same as a homestead, and 
upon complying with the requirements of section second of the act 
approved August 12, 1870, to regulate the disposal of the public lands 
of this state (except as to future residents), shall be entitled to a 
patent therefor, which shall issue at once.’’ 

The second section of the act of August 12. 1870, contains no 
requirement applicable to one who had occupied land as preseribed by 
the act of March 24, 1871, for three years prior to that act, and had 
caused the land to be surveyed, survey recorded, and the field notes 
already returned to the general land office, asa condition precedent to 
the settler’s right to a patent, except that, asin ckaims to pre-emption, 
right to which was made to depend on three years’ occupancy, the 
act required proof of that fact to be made and the office fees to be paid. 

The act or March 24, 1871, does not, in terms nor by implication, 


require any pay meni to be made for land occupied ** under any of the 


















MILLER vy. Moss. 


Opinion of the court. 


pre-emption laws of this state for three years or longer,’’ as did the act 
of August 26, 1856, and as did the pre-emption law of December 7, 
1853 (P. D., 4337, 4338, 5043), yet it is expressly made applicable to 
all pre-emption laws existing at any time anterior to its passage. 
That the act of August 26, 1856, was a pre-emption law its nature 
renders too clear, and that those claiming under it are classed as per- 
sons entitled to pre-emption, is clearly shown by several statutes 
extending relief to persons holding under the several pre-emption 
laws. P. D., 43857, 4362. 

That the conditions on which the settler was entitled to land under 
the act of August 26, 1856, were seftlement on the reservation at the 
time of the passage of the act, and payment of the prescribed price, 
in no way interfered with the right or power of the legislature, hy 
the act of March 24, 1871, to give the land tothe settler without such 
payment on the sole condition that he had occupied the iand for three 
years before the passage of that act. 

Miller occupied the land for more than three years, as a pre-emptor, 
after the land was subject to location and sale, before the passage of 
the act of March 24, 1871, and under the spirit as well as the letter of 
that act was entitled to a patent without paying fifty cents per acre 
for the land. The sole duty imposed upon him to entitle him to the 
patent was, he having long before had the land surveyed and the 
survey returned to the land office, that he should make proof of the 
occupation and improvements required by the statute. This lis heirs 
did, and thereby, under the statute, they became entitled to a patent, 
as would their ancestor have been had he lived. P. D.. 7053. 

The surveys under which the defendants claim homestead dona- 
tions were made on October 9 and 10, 1877, and the occupation 
and improvements began in the same year; but there were no appli- 
cations in writing sworn to by the defendants or their vendees, such 
as was required by the statute to give authority to the surveyor to 
make the surveys. ' 

The act of November 12, 1866, as also the acts of January 27, 1845, 
and the act of February 13, 1854, in substance, provided that: ‘‘On 
application being made by such settler to a surveyor to have his or 
her said land surveyed, to inelud> his or her improvements, he or she 
shall not be required to furnish the surveyor with any land certificate 
as other claims against the goverument for land; but he or she shall 
make an affidavit, which may be administered by such surveyor, that 
he or she believes that he or she has settled upon vacant land, as con- 
templated in the first section of this act, upon wuich the survey for 
not exceeding one hundred and sixty acres of land may be made.’’ 
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P. D., 7059. It is not believed that so much of the act as is ahove 
quoted was repealed or superceded until the adoption of the Revised 
Statutes, which may be deemed but a continuance of the former law. 
The act of August 12, 1870, did not declare how applications should 
be made, and only repealed laws in conflict with it. General Laws, 
1870, 69. 

The act of May 26, 1873, did not declare how the application should 
be made, nor what it should contain, and it only repealed such laws 
as were in conflict with it. 
‘*Upon such application being made as required by law, it shall be 


It, however, contains this provision: 


the duty of the county surveyor, within one month thereafter, to sur- 
vey said homestead, certify to the correctness of the field notes, 
record them in his office, and forward them, together with the other 
papers connected with the homestead application, to the general land 
office.’’ General Laws, 1873, 102. This statute evidences the faet 
that the applicafion, which is the only thing that could precede the 
survey, was a paper which could be forwarded to the land office, and 
in the absence of some other statute, the act of November 12, 1866 
must be held to determine how applications for such surveys had to 
be made, and what they must contain. 

In Biedsoe v. Cains (10 Tex., 460), under the act of January 27 
1845, it was held: ** That the affidavit was a necessary predicate of 


the survey is clear, and if the fact of such affidavit not having been 


made was established, it would destroy the validity of the survey.” 
The Revised Statutes contain provisions in all respects substantially 
the same as did former laws as to how applications shall be made 


and what they shall contain, and, in so far, may be regarded and 
must ** be construed as continuations thereof, and not as new enact- 
ments of the same.’’ R.S., 3926, 3927, 3939, 3940, and final title, 
sec. 19. But they go further than did former laws, a expressly 
declare, if the written application is not made, as therein provided, 


the settlers shall ‘‘forfeit all right and title to said land. and the same 


shall become subject to entry as other vacant and unappropriated 
publie lauds.’’ R. 8., 3933, 3948. 

This but indicates the spirit and policy of the laws in force when 
the defendants attempved to acquire title to the land, for the present 


statutes are but the former statutes, with the construction put upon 
them by the decision referred to incorporated as a part of the 
statute. It is claimed by the defendants that they were induced to 
believe by Miller’s heirs that they aad abandoned all claim to the 
land sued for, and relying upon their declarations they took steps 
which they would not otherwise have taken, and thereby have secured 
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to themselves an equitable title, which Miller’s heirs cannot dispute 
by asserting that they had not abandoned the lands. Tested by the 
rules and statutes above considered the defendants have not title, 
legal or equitable, to the land, which can override the patent. In 
fact, they show no right which would not have to yield to that of a 
settler, who to-day might take the steps provided by law to appro- 
priate the land, were it in fact vacant. If everthing claimed by 
the defendants, in reference to the declared indisposition of the heirs 
of Miller to complete the title, having its inception in the acts of 
their father, and in reference to declarations claimed to have been 
made by them, be true, under the facts shown by the record they 
might acquire title to the land should it be deemed vacant, and surely 
by asserting the right based on the acts of their father, and thus 
acquiring title, they do not stand in any more unfavorable position 
in reference to the title than would they had they acquired it in some 
other manner hostile to the claim of the defendants, who, having no 
title, are certainly not injured in the one case more than they would 
be in the other. The acts and declarations of Miller’s heirs have in 
no manner induced the defendants to do what they would not other- 
wise have done; nor have they induced them to refrain from doing 
anything they would have done towards acquiring title to the land. 

If, however, this were not true, when we take into consideration 
the facts that all the plaintiffs but one were minors at the time the 
acts relied upon to show abandonment transpired, that the declara- 
tions relied upon related to their intentions not Ao do certain things 
in the future, that they were made, so far as the record shows, after 
the defendants had entered upon the land, made their surveys and 
returned them to the land office, and had made, at least in part, the 
improvements, that the records of the surveyor’s office, and of the 
general land office, as well as the county maps and other facts, gave 
notice of the plaintiffs’ rights, we cannot well conceive how the appel- 
lants can be estopped from claiming the land. 

So far as the improvements are concerned, the statute provides a 
method by which one who makes them in good faith may recover their 
value from the owner, but that good faith in part may arise from 
the facts set up as an estoppel, does not enlarge the right in any 
respect. The statute declares its extent, and, under the facts 
presented by the record, we are of the opinion that the defendants are 
entitled to reeover for their improvements in accordance with the 
rules given by the statute, but they are not entitled to hold the land. 
Sellman v. Lee, 55 Tex, 322. 


Proof of value of: the land and improvements was made, but the 
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record does not show what part of the land and improvements 
claimed by each defendant.is on the land in controversy, hence this 
court is unable to render a judgment final in the case. 

The judgment of the court below will therefore be reversed and the 
the cause remanded, with instructions that the court below ascertain, 
under the rules prescribed by the statute, what sum each of the 
defendants is entitled to for improvements made in good faith, after 
which, let judgment be entered for the plaintiffs for the land, and for 
the defendants each for such sums as they may be entitled to for 
improvements. 

It is accordingly so ordered. 













REVERSED AND REMANDED. 







[Opinion delivered October 27, 1885. ] 























Tex. & Pac. Ry. Co. v. Rector M. THOMPSON 


(Case No. 1837). 


1, CERTIFICATE— RELOCATION — SURVEYS—A party located lands and returned his 
field notes to the land office with the accompanying certificates ; afterwards he 
filed corrected field notes in the land office. Feld: 


(1) That if the second survey covered land which could not ha ve been embraced 
in the survey first made, under the location on which it was made, it was neces- 
sary for the parties to proceed as in an original appropriation of land R. Ss 
Arts. 3894, 3901. 

(2) If the location originally made would cover the land embraced in the 
survey last made, then, notwithstanding the first surv« and the certificates 
were still in the general land office, the first survey could be corrected so as to 
conform to the original location. 

(3) The locator would lose no right through the fault of the surveyor, 
through which the land actually located was not covered by the first survey» 
unless he induced some subsequent locator to appropriate the land not cov- 
ered by the first survey. 

(4) In the absence of evidence to the contrary, it should be pre sumed that 


the first survey was made in accordance with the location 


2. CERTIFICATES — LOCATIONS -— PATENTS — Covering a part of a survey with two cer- 
tificates and accepting a patent under one of them, in the absence of some 
further fact showing an intention not to claim that part of the survey not 


covered by the patent, cannot operate as an abandoument of the location and 
survey, in so far as the land contained in it, and not covered by the patent, is 
concerned. 

8. SuRVEYs—LocaLiITy—CaALLs—In making surveys for patents to surveys 1, 2, 


8, 4, and 5, the surveyor did not actually survey the tracts; survey 1 called to 


begin at an object situated by course and distance from a certain corner of 
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survey 146, the object being the same called for as a corner of the S. grant; 
survey 2 called for the same objects for one of its corners as were called for in 
the O. grant, but neither the S. nor the O. grant were called for by name; 
surveys 1, 2, 3, 4 and 5 called for each other. At the time the surveys were 
made the maps then in use showed the S. and O. grants to be situated at 
points which would have made the calls for objects at their corners proper for 
corners of surveys | and 2; the S. and O. surveys were actually located at 
different places from those represented on the maps. Tedd: 

(1) That the locality of surveys 1, 2,3,4 and 5 did not necessarily depend 
upon the true localities of the 8. and O. grants, objects at the corners of which 
were called for by mistake. Boone v. Hunter, 62 Tex. 

(2) If the corner of survey 146 was actually established on the ground, or 
could be established from other calls, the true position of tracts 1, 2, 3, 4, 
and 5 might be established. 

4, EVIDENCE — SKETCHES—The commissioner of the general land office may give 
certified sketches from the maps in his office, and in many cases they are 
admissible in evidence 

6. Same—Sketches made from field notes on file in the land office, with a view to 
show that certain tracts are situated as they are represented thereon, are not 
admissible. 


APPEAL from Taylor. Tried below before the Hon. T. B. Wheeler. 

The case was tried before the court without a jury. Appellee 
(plaintiff below) brought suit for the land covered by certificates Nos. 
22, 23, 24, 25, 27 and 28, issued to Burr & Caswell, and Nos. 82, 83, 
84, issued to the East Line and Red River railroad, and 498, issued 
to the Houston East and West Texas railroad. Each of these land 
certificates it was alleged entitled Thompson to locate six hundred 
and forty acres of land for himself and a like quantity for the state. 
He annexed to his petition the field notes of the different surveys 
made by virtue of the certificates. Then the petition closed in the 
form of an action of trespass to try title. 

The defendant below plead not guilty. 

The court found the following facts : 

l. That on the ——— day of ———,, 1874, W. C. Powell, deputy 
district surveyor of Palo Pinto county, went on the ground and 
established, surveyed and put in the corners of surveys 1, 2, 3 and 6, 
block 5, of Texas and Pacific Railway company ; that he further put 
in the south-east and south-west corners of surveys 7, 8, 9, 15, 16, 21, 
22 and 27, block 5, Texas and Pacific Railway company ; that he did 
not run the north boundary line of any of the last named surveys, 
nor did he put in any of the north-east or north-west corners of those 
surveys ; that he did not run any of the east and west boundary lines 
of those surveys; that Powell ran the west boundary line of surveys 
Nos. 62, 63, 64, 65, in block 5, Texas and Pacific Railway company 
land, established their corners along that line; that he did not run the 
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east boundary line of any of the surveys, or put in any of their cor- 
ners alouy that line. 

2. That W. C. Powell was on the ground and established the corners 
of 18, 17, 16, in block 4, Texas and Pacifie Railway company, and 
also established the south-west and south-east corners of survey 15, in 
block 4, Texas and Pacific Railway company ; that, commencing at 
the north-west corner of survey 16, block 4, he ran to the north-east 
corner of survey No. 6, block 5, and no further northward on the 
ast boundary line of survey 15, block 4; that he did not run any other 
lines or establish any other corners than those mentioned above of 
survey 15. 

3. That Powell put in block 4, including surveys Nos. 1, 2, 3, 4,5 
6, 7, 8, 9, 13 and 14, block 4, in the controversy. at the same time 
that he did the surveying above mentioned in block 5, and Nos. 18, 
17, 16 and 15, block 4. 

4. That surveys Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 13 and 14, block 4 
Texas and Pacific Railway company, were paper surveys, and that 


‘ 


Powell never ran any of the lines of those surveys or established on 
the ground any of their corners. 

5. That in making the calls for the beginning of survey No. 1, 
block 4, W. C. Powell adopted the calls of the north-east corner of the 
Sancedo, and that in survey No. 2 he called for the witness trees of 
the north-west corner of the Sancedo. 

5. That W. C. Powell never ran the distance from the south-west 
corner of the Grimes county schooi land No. 146, called for in survey 
No. 1, bloek 4. 

6. That No. 6, block 4, of the surveys by Powell, did not call for 
No. 5, block 4, but did call for a corner of the Oliveras. 

7. That No. 14, block 4, Texas and Pacific Railway company, did 
not call for No. 15, block 4, but that No. 15 ealled for No. 14. 

8. That the corrected field notes of the defendant were made while 
the certificates were in the land office, without any copies thereof, 
and that the certificates covered different land from what the same 
covered under the survey of W. C. Powell. 


+a) 


9. That there was a quantity of land covered by field notes of 
plaintiff set out in petition, and lying between block 9, Texas and 
Pacific Railway company, and surveys 6, 7, 8, 9, 10, 15 and 14, block 
4, Texas and Pacific Railway company, made’ by Powell in 1874, that 
was vacant land when plaintiff located same in 1879. 

10. That original survey No. 1, block 4, and corrected survey No. 
1, block 4, Texas and Pacific Railway company, did not cover the 


same ground or any part of the sam 












— 





Trex. & Pac. R’y Co. v. THOMPSON. 


Statement of the case. 


11. That the north-east corner of survey No. 1, block 9, was three 
thousand two hundred and ten varas north of the south-west corner 
of survey 146, Grimes county school land, and that that survey was 
patented to defendant, and covers all of survey No. 1, block 4, Texas 
and Pacific Railway company, made by Powell in 1874. 

12. That surveys Nos. 2 and 3, block 4, Texas and Pacifie Railway 
company, were mostly covered by block 9, Texas and Pacific Railway 
company, patented to Texas and Pacific Railway company, and that 
survey No. 4, block 4, made in 1874, was partly covered by block 9, 
Texas and Pacific Railway company, patented to defendant. 

13. That survey No. 14, block 4, made in 1874, calls for the witness 
trees of the south-east corner of the Ramon Ortiz. 

14. That Jose Maria Sancedo, the Martina Oliveras, the Ramon 
Ortiz, the Lorenzo Jones, and H. Day, were about ten miles east of 
where the maps showed them to be in 1874 and 1875. 

15. That the double mesquit tree called for as the beginning corner 
of survey No. 1, block 4, made by Powell, was a witness tree of the 
north-east corner of the Sancedo, and was about ten miles distant 
from where defendant located the beginning corner of survey No. 1, 
block 4. 

Conclusions of law by the court from the above facts: 

1. That the corrected field notes of defendant’s survey were reloca- 
tions and invalid. 

2. That the original surveys of defendant Nos. 1, 2, 3, 4 and 5, in 
block 4, did not cover the ground where defendant claimed them to 
be, but being paper surveys must follow the Sancedo and Oliveras. 

3. That if surveys 1, 2, 3 and 4, in block 4, were located where 
defendant claimed them to be, it had abandoned them by patenting 
them in whole or in part, by surveys 1, 8, 9, 16 and 17, block 9, Texas 
and Pacific Railway company. 

4. That surveys 6, 7, 8, 9, 10, 13 and 14, block 4, Texas and Pacific 

tailway company, tied on to survey 15, block 4, which was actually 
surveyed by Powell, and were valid subsisting surveys covering the 
ground claimed by defendant. 
5. That the land lying between block No. 9, Texas and Pacific Rail- 
way company, and surveys Nos. 6, 7, 8, 9, 10, 13 and 14, block 4, 
Texas and Pacific Railway company, was vacant land in 1879 when 
appropriated by plaintiff. 

The court therefore found that plaintiff do have and recover of 
defendant the following surveys by virtue of Burr & Caswell certifi- 
cate, to-wit: Nos. 4; 5 and 6, of 640 acres each, and all that land 
lying between block 9, Texas and Pacific Railway company, and 
surveys 6, 7, 8, 9, 10, 13 and 14, block 4, Texas and Pacific Railway 


































































190 Tex. & Pac. R’y Co. v. THOMPSON. [Tyler Term 
. 2] 


Opinion of the court. 











































company; that defendant be quieted in the possession of surveys 
Nos. 6, 7, 8, 9, 10, 13 and 14, block 4, Texas and Pacific Railway 
company, as made by W. C. Powell in 1874. 


B. G. Bidwell and A. Stevenson, for appellant, on validity of loea- 
tions, cited: R.S., arts. 3911, 3912; 9 Tex., 84; Dallam, 257, see. 21; 
16 Tex., 570; 26 Tex., 92; 49 Tex., 555; 9 Tex., 83; 2 Tex., 70; 26 
Tex., 64; 46 Tex., 285; 53 Tex., 506. 


On surveys 1, 2, 3, 4 and 5, following the Saneedo and Oliverag 


grants, they cited: Hob. Land Law, sees. 330, 333; 10 Tex., 440; 26 
Tex., 441, 470; 45 Tex., 285, 606; 50 Tex., 376. 


Rector, Moore & Thompson, for appellee, on the exclusion of the 
maps, cited: R. 8., arts. 2252, 2253, 2259, 3802, and 57 sub., 5. 

On abandonment, they cited: Austin v. Dungan, 46 Tex., 244; 
Hollingsworth v. Halshousen, 17 Tex., 49; MeGimsey, Gill et al. », 
Ramsdale, 3 Tex., 344; Johnson v. Eldridge, 49 Tex., 507; Galt », 
Galloway, 4 Peters, 337; Taylor’s lessee v. Myers, 7 Wall., 23; Relo- 
eation, arts. 4563, 4564, Pas. Ann. Dig. 

On location and conflicts, they cited: Anderson v. Stamps, 19 
Tex.. 460; Blumberg v. Mauer, 37 Tex., 4; Robertson v. Mosson, 26 
Tex., 251; Phillips z 
329; Waelder v. Carroll, 29 Tex., 329; Chinoweth v. Haskell’s lessees, 
3 Pet., 96; Wright v. Mabry, 9 Yerger, 55; Boardman v. Reed, 6 Pet., 
328. 


Ayres, 45 Tex., 606; Jones v. Leath, 32 Tex., 


STAYTON, ASSOCIATE JUSTICE.—A further examination of the 
record induces us to believe that the proper disposition of this cause 
was not made by the judgment heretofore entered upon the report of 
the commissioners of appeals, and the motion for rehearing will 
therefore be granted. 

In disposing of the case we will not attempt to follow separately 
the assignments of error of the respective parties, but will consider 
only such questions as are deemed material to the determination of 
this appeal. 

The court below held that the surveys made by Harris in 1878 
were in effect upon relocations of the certificates under the location 
of which surveys had been made in 1874, and that as the certificates 
were not in the possession of the surveyor, but in the general land 
office at the time the last surveys were made, the same were invalid. 
If the last surveys covered land which could not have been embraced 
in the surveys first made, under the locations on which they were 
made, then the holding of the court was correct. To have author- 
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jzed the last surveys in such case, it would have been necessary, in 
order to embrace land therein not covered by the former surveys, to 
have proceeded as would have been necessary in an original appro- 
priation of land. R.S8., 3894, 3901. 

If, however, the locations originally made would cover the land 
embraced in the surveys last made, then we are of the opinion, not- 
withstanding the first surveys and the land certificates had been 
returned to and were in the general land office, that the surveys 
might have been made to conform to the original location, if through 
mistake or inadvertence the surveyor had failed in the first instance 
to embrace the land located in the surveys made. Surveys made 
under such circumstances would be corrections, which it would be the 
right of the locator to have made, and he would lose no right, 
through the fault of the surveyor, through which the land actually 
“Joecated was not covered by the first surveys, unless by some act done 
by him some subsequent locator was induced to appropriate the land 
not covered by the first survey. 

The original locations made by the appellant are not contained in 
the transcript, and it is impossible for us to tell whether any of the 
land embraced in the last surveys, and not embraced in the first, 
could legally have been covered thereby. From some of the findings 
of the court it is evident, unless the first surveys were made in utter 
disregard of the locations, that the land embraced in some of the 
tracts as last surveyed could not have been covered by the loca- 
tions, while, as to other tracts, the land in whole or in part must 
have been embraced. 

If we are to presume that the first surveys were made in accord- 
ance with the locations, and in the absence of evidence to the 
contrary this ought to be presumed, then it is evident that parts of 
surveys 2, 3, 4 and 5, as originally made, are covered by surveys 
made for the appellee. The court below held that these surveys, as 
well as survey No. 1, had been abandoned by the defendants, causing 
them to be patented in whole or in part to itself, under locations and 
surveys- made in another block which was contiguous. We do not 
see that this would follow. If by mistake different certificates 
belonging to defendant were in part located or surveyed on the same 
land, and some of them were patented, we do not see that this could 
affect the right of the defendant to hold the land, not so patented, by 
virtue of a valid location and survey. 

Covering a part of asurvey with two certificates, and accepting a 
patent under one of them, in the absence of some further fact tending 
to show an intention not vo claim that part of the survey not covered 
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by the patent, cannot operate as an abandonment of the location and 
survey in so far as the land contained in it and not covered by the 
patent is concerned. 

The court below held that, as survey No. 1 called for the same 
bearing tree as. did the Sancedo grant, and as survey No. 2 ealls for 
the same objects for one of its corners as are called for in the Oliveras 
grant, survey Nos. 1, 2, 3, 4 and 5, which eall for each other, must be 
governed in their locations by the true locations of the Sancedo and 
Oliveras grants. These grants are not called for by name in either of 
the surveys above named, but it is manifest that two corners called 
for were corners of the Sancedo and Oliveras grants, which the 
surveyor, who did not make actual surveys, su{pposed would be found 
at the places at which, by calculation, he intended to establish corners 
of surveys Nos. 1 and 2. 

At the time the surveys in question were made, the maps then in 
use showed the Sancedo and Oliveras grants to be situated at points 
which would have made the calls for objects at their corners proper 
for calls for corners of surveys Nos. 1 and 2, by course and distanee 
from the south-west corner of survey No. 146, patented in Grimes 
county as a part of its school land; but it appears that the Sancedo 
and Oliveras grants are actually located about ten miles east of the 
place they were supposed to occupy in 1874. This being shown, and 
it appearing that there was no actual survey of the tracts called 
surveys 1, 2, 3, 4 and 5, we are of the opinion that the locality of 
these tracts does not necessarily depend upon the true localities of 
the Sancedo and Oliveras grants, objects of the corners of which were 
evidently called for by mistake. Boon v. Hunter, 62 Tex., 582, and 
cases cited. 

Tract No. 1 calls to ‘‘ begin at a stake and mound, nineteen hundred 
varas north, fifteen degrees west, from thesouth-west corner of a one- 
league survey No. 146, made in the name of Grimes county school land, 
a double mesquite tree bears east seventeen varas.’’ This tree is the 
same in description and position, as to bearing from corner as called 
for, as a bearing to the north-east corner of the Sancedo grant, and 
the four other tracts numbered 2, 3, 4 and 5, in succession, call for 
the tracts preceding in number. If the south-west corner of survey 
No. 146 was actually established on the grouid, or if it can from 
other calls be established, then the true position of tracts Nos. 1, 2, 3, 
4 and 5 may be established. 

It seems not to be denied that there is land covered by the loca- 
tions of the appellee lying between block ® and block 5, not covered 





by either the first or second sets of field notes made for the appellant, 
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and we are asked to here render a judgment giving to each party, by 
metes and bounds, the land to which they are entitled. This cannot 
be done; in fact, such was the difficulty of this question, that this is 
given as 2 reason why the pleadings do not set out the true bounda- 
ries to which each party may be entitled in some of the tracts. 

We cannot know from the findings how much, if any, of the tracts 
numbered 1, 2, 3,4 and 5, is covered by surveys patented to the 
appellant in block No. 9, nor how much land not covered by appel- 
lant’s claims, but covered by the surveys of appellee, lies between 
block 9 and block 5; and from the maps before us, the field notes of 
the respective parties will in some instances conflict, whether we con- 
sider the one or the other of the sets of field notes made for the 
appellant. We apprehend that in the present condition of the field 
notes, patents will most probably not issue to either party. Besides 
the rights of the parties are more likely to be correctly adjusted after 
proper inquiry is made as to what extent the last field notes made 
for the appellant were authorized under the locations, or entries. 
These are sufficient reasons why a judgment ought not to be rendered 
here. 

The commissioner of the general land office may give certified 
sketches from the maps in his office, and in many cases such sketches 
are admissible; but the sketches offered by the appellee did not pur- 
port to be copies of maps in use or on file in the land office, but 
purported to he made up from field notes with a view to proving 
thereby that the several tracts of land were in fact situated as they 
are represented thereon. Such would be but the opinion of the 
draughtsman who made the sketches, and such matters are not admis- 
sible. The general sketches are certified to show the correct positions 
of the several tracts of land shown thereon, which fact is sought to be 
established by the further certificate that the sketches were compiled 
from the field notes on file in the office. 

An examination of these several sketches shows that the positions 
of several of the traets sketched and certified on our sketeh to be 
correctly located, on others are certified to be correctly located in other 
places. The commissioner evidently did not intend, and was not 
empowered, to make such certificates as were made, and if they had 
been admitted were calculated to mislead. The judgment will be 


reversed and the cause remanded 
REVERSED AND REMANDED. 


[Opinion delivered Dec. 8, 1885. ] 
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ALICE PARISH ET AL. H. F. ALSTON, 


(Case No, 1757). 


1. LIMITATION— GUARDIAN AND WARD— TRUSTS — DISABILI1 In 1859, A. quali- 
fied as guardian of the person and estate of M., his gi ht then only 
four years old, and at once took possession of her estate, w nsisted 
of unimproved lands, seventeen slaves, and other per ortly 
afterwards, A. converted into money the whole estate, « t the , wh oe 
use he had until their en ipation in 1865, and vas worth 
$1,100, realizing therefor a t $10,000, Atter t | irents in 
1858, M. lived with r guardian until ril, 1872 P. and 
changed her place of reside Ss t \ 1id her 
$1,000 and conve dto her tw ots worth $2,00 she ever 
received from her estat \ 1 1879 te and 
leaving a will, but thout | t 1 wit i d a final 
account of his lianshi ind soon ther t tted to 
probate, H. qu iliftving as executor thereunds in » t 16, 
1881, by M. and P. against A ecutor f{ s her 


guardian, and not ted f 
(1) That the plaintiff’s claim was barred by limitat 
(2) That the w l marria . by t » terms ec force 
(Pasch. Dig., art. 6928), put an end to the lia egal 
contemplation, of full age, though in fact mi I nm vs 
Craig, 24 Tex 
(3) That ther tion of trust ce trust n and 
his ward depended its exist ‘ el ipen ‘ { ruar- 
dianship, and ended with the t f t latt 
(4) That the waste and cor n compla ing 
occurred during the existe t tion 
then accrued, and limitat n | n to I 
(5) That one disability cannot connected wit t se of 
extending the period of li 
2. NoTICE— PROBATE RECORI (GUARDIAN ANI ARI In lian 
by his ward for waste and I n I I tt e 
charged with a knowledg t ed by 
the records of th obate « { n | t uat icted 
4. FRAUD— CONCEALMENT — PLEAI — See the stat tion 
held, on special demurrer t \ ( ( urged 
therein as would arrest t the statute 
APPEAL from Houston. Tried below before the Hon. John R. 
Kennard. 
Appellant, Mrs. Parish, joined by her husband, instituted this suit 


against appellee, as executor of Philip Al 
Philip Alston a 


amounts claimed to be due her by S 

The original petition was filed September 16, 18s 
qualified in 1858 or 1859, when his ward was only 1 
old, and she lived in his family until her marriage 
She was the grand-dau 


the age of seventeen years. 
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dian. Hedied in May, 1879, without having settled with his ward 
or filed any final account. 

The petition alleged that Mrs. Parish’s mother died in August, 
1856, and her father in March, 1858; that administration was openea 
by her father on the estate of her mother, who left considerable prop- 
erty, and after his death, the administration was continued by an 
administrator de bonis non; that her father left a will, in which he 
appointed Philip Alston executor of his estate and guardian of 
appellant, who was sole legatee, she being the only child; that the 
executor duly qualified and administered the estate, and, before 
the close of the administration, qualified as guardian of the person 
and estate of appellant ; that, as guardian of her estate, he received 
from the administrator de bonis non of her mother’s estate and from 
himself as executor a large amount of property, consisting of money, 
lands in Rusk county, seventeen negro slaves, notes and accounts; that, 
in his inventory filed June, 1860, the guardian reported on hand net 
$3,394.00, and also a large number of claims on solvent persons 
amounting to $1,289.53, besides interest, which claims he collected, or 
could have collected by the use of reasonable diligence; that he also 
received, as such guardian, three notes given for the land in Rusk 
county, belonging to her mother’s estate, aggregating $3,720, payable 
in one, two and three years, and drawing ten per cent. interest from 
their date, which notes he failed to report; that without the authority 
of the county court and against the interest of his ward, he accepted 
$2,500, in October, 1865, in full discharge of the notes, being about 
half their principal and interest, although the makers of the. notes 
were, and continued, solvent, and that he appropriated to his own use 
the $2,500; that the guardian had possession and control and use of 
the seventeen slaves from 1857 till the close of the war, using some of 
them on his own plantation and hiring others out, and that he failed 
to account for the value of the use and hire of the slaves after 1858, 
the value of which use and hire is alleged at $1,100 per annum; that 
the guardian, in an exhibit filed by him in 1856, reported that he had 
bought for his ward nine hundred and thirty-six acres of land 
adjoining his plantation, for which he claimed to have paid 
$10 per acre, and accordingly charged her estate with $9,360 
therefor, while, in fact, he paid only $1,800 for the land; that such 
purchase was made without any order of court and was against the 
interest of the ward; that the title to the land so purchased was 
taken in the individeal name of the guardian ; that after her marriage, 
appellant was told by her guardian that the land was her property 
and had been bought by him for her, and proposed to her to convey 
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to her, in exchange for the same, two lots in Galveston of the value 
of about $2,000, which proposition she accepted August 10, 1877, and 
conveyances were exchanged accordingly; that appellant did not 
know that her guardian had charged her estate $9,360 for the land 
until after his death; that the guardian had told her that all the 
records and papers connected with the guardianship had been 
destroyed at the time of the burning of the court house of Houston 
county, where the guardianship was opened; that the land was eulti- 
vated by the guardian, and he never accounted for any rents, ete.; 
that the guardian paid her $1,000 on the day after her marriage, and 
she has received nothing else from her estate, except the lots in 
Galveston. 

The petition also shows that the appellant’s father and mother 
lived in Rusk county, and that after their death she was removed to 
her guardian’s residence in Houston county. 

It is alleged that the guardian died May 13, 1879, having never 
fully executed the trust; that he had not been discharged by the 
county court and had never settled the estate; that the guardianship 
remained open and unsettled; that her estate in his hands was a 
subsisting continuing trust, and so acknowledged by him up to the 
time of his death. 

Appellant prayed for a full accounting and settlement of her 
estate, and for judgment against her guardian’s estate for the amounts 
due her, ete. 

In the trial amendment appellant alleged that she had no knowledge 
whatever of the purchase of the nine hundred and thirty-six acres of 
land at $10.00 per acre until long after her marriage; that upon 
her marriage she removed to Walker county, the residence of her 
husband, and that she has since resided there; that her guardian 
resided in Houston county up to the time of his death; that in 1865 
the court house, with the records of Houston county, was destroyed 


by fire, and her guardian represented to her that all the records and 


] 
i 
papers pertaining to the guardianship were then destroyed, which 
she believed, as also her guardian’s representation that he paid 
only $1,800 for the land; that she did not discover that such rep- 
resentations were untrue until after his death, when she ascertained 
that the probate minutes and a portion of the records containing 
exhibits of the estate had not been destroyed; and that the exhibits 
show that the guardian reported that he paid $9,360 for the land and 
was allowed credit for that amount. 

Appellee demurred to the petition, on the ground that the cause 


of action, as asserted, appeared to be barred by limitation, and to 
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be stale. He also pleaded the general denial. Upon the trial, the 
special exceptions were sustained and the petition was dismissed. It 
is claimed that the court erred in sustaining the exceptions and in 
dismissing the suit. 


James A. Baker, L. A. Abercrombie and J. R. Burnett, for appel- 
lants, on limitation and laches, cited: Hunter v. Hubbard, 26 Tex., 
546; Perry on Trusts, vol. 2, sec. 863; Wait’s Acts.and Def., vol. 7, 
p. 240; Taylor et rex., v. Kilgore, 33 Ala., 214; Alston v. Alston, 
34 Ala., 16; Caplinger v. Stokes, Meigs (Tenn.), 175; Const. of 1870, 
art. 12, sec. 14; Pas. Ann. Dig., vol. 2, arts. 6929 and 5578; Laws 
of 1876, p. 178, see. 46; Perry on Trusts, vol. 2, see. 850; Connolly 2. 
Hammond, 51 Tex., 648; Carlisle v. Hart, 27 Tex., 350. 


Nunn, Williams & Corry, for appellee, that the allegations of the 
petition were not sufficiently certain or specific, cited: Muns ». 
Mitchell, 1 Tex., 446; Caldwell v. Haley, 3 Tex., 318; Catlin 2. 
Glover, 4 Tex., 151; Chitty Pleading, vol. 1, p. 483; McKnight 2. 
Taylor, 1 Howard, 161; Clarke v. Brooman, 18 Wall., 493. On limi- 
tation and stale demand, they cited: Pas. Ann. Dig., art. 4640; 
White v. Latimer, 12 Tex., 61; Thompson v. Cragg, 24 Tex., 598; 
gurr v. Wilson, 18 Tex., 376; Angell on Lim., 169; Bull 2. Towson, 
4 Watts & 8., 557; Green, exr., v. Johnson, 3 Gill & J. (Md.), 389; 
Ford v. Clements, 13 Tex., 592; Collins, exr., v. Warren, Galv. Term, 
1883; Tinnan v. Mebane, 10 Tex., 254; Hunter v. Hubbard, 26 Tex., 
546; Angell on Lim. p. 162; sees. 171, 174; McKnight v. Taylor, 1 
How., 161; Perry on Trusts, vol. 2, 866, 869. 


Warts, J. Comm. App.—By the terms of the statute then in foree, 
the marriage of appellant, Alice Parish, terminated the guardianship. 
Pas. Dig., art. 6928. It also rendered her, in legal contemplation, 
of full age, although a minor. Thompson v. Craig, 24 Tex., 582. 

From the allegations in the petition, it appears that the acts of waste, 
conversion, ete., complained of, occurred prior to the marriage. In 
other words, the cause of action accrued to her during the guardian- 
ship. A suit for the waste, conversion, ete., might have been 
maintained against Phillip Alston, the guardian, at any time after 
these things occurred. But, for two reasons, no limitation would run 
against Mrs. Parish, prior to her marriage, for failure to bring the 
suit. She was then laboring under the disability of nonage, which 
would protect her against the operation of the statute of limitation. 
Besides, the relation of trustee and cestui que trust of an express trust 
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existed between the guardian and ward, which had the same effect. 

As has been seen, the marriage terminated the disability of infaney, 
but appellants claim that the trust relation continued notwithstand- 
ing the marriage. That position can hardly be maintained, for if the 


there can be no 


marriage terminated the guardianship, and of that 
doubt, it certainly terminated the trust relation theretofore existing 
between the parties. Mr. Wood, in his work on Limitation of Ae- 
tions; sec. 204, says: ‘*The better rule seems to be that the statute 
begins to run from the termination of the guardianship, except in cases 
where the cause of action arises from matters occurring after the 
guardianship has ceased.’’ 

In Alston 2, Alston, 34 Ala., 29, it is said: ‘* The statute of limi- 
tations could not commence running against the complainant until 
the termination of the guardianship.’’ See also Taylor v. Killgore, 
33 Ala., 214; Eiland v. Chandler, 8 Ala., 781. Upon the termination 
of guardianship the ward would be entitled to the property, and the 
guardian, whose office had ceased, would have no right to retain it as 
against the ward. The relation of trustee and cestui que trust of an 
express trust no longer exist« d between them. The existence of that 
relation depended entirely upon the existence of the guardianship, 
for it is not alleged that this relation was either created or continued 
by contract. So that when the guardianship terminated, if the 
guardian then failed or refused to deliver the property, money and 
credits to Mrs. Partsh, a cause of action would then acerue. R. §., 
art. 3222. 

As it is alleged that the acts of waste, conversion, etc., occurred 
during the existence of the guardianship, a cause of action accrued, 
but no limitation ran, during the existence of the guardianship, 
because Mrs. Parish was then a minor. When she married, however, 
that disability ceased. The act which terminated that imposed 
another disability, viz., coverture, to which, if asserted as a protec 
tion against the statute, it might be replied that the cause of action 
accrued while she was a minor, and that one disability cannot be con- 
nected with another for the purpose of extending the period of 
limitation. R.8., art. 3225. 

There are no such allegations of the concealment of the fraud 
charged against Phillip Alston as would arrest the running of the 
statute. It does not appear but that the facts could have been ascer- 
tained by appellants by the use of reasonable diligence. On the 
contrary, the allegations are such as to indicate that, by the exercise 
of slight care, all the facts might have been known to them at the 


termination of the guardianship. If, as charged, the minute book of 
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the probate court, which was saved from the fire, disclosed the facts 
alleged in the petition, then no reason is perceived why they should 
not be chargeable with a knowledge of all the facts disclosed by the 
record. Upon an examination of the entire record, we are of the 
opinion that there is no error in the judgment, and that it ought to 
be affirmed. 

AFFIRMED. 


[Opinion adopted December 18, 1885. ] 


ELIZABETH V. FISHER vy. R. C. Woop, ET AL. 
(Case No, 1646. 


1. SALES BY EXECUTORS, ETC., UNDER DECREE OF PROBATE COURT—PROCEEDINGS TO 
SET ASIDE, WHERE EXECUTOR OR ADMINISTRATOR DIRECTLY OR INDIRECTLY 
PURCHASES.—If, at a sale of property under decree of the probate court, the 
executor or the administrator of the estate directly or indirectly becomes the 
purchaser, for himself or for himself and another, the sale may be set aside 


by the probate court upon the application of persons interested in the estate. 
(R. S., 2088; Pas. Dig., 5620 

2.SAME—EFFECT OF ORDER ANNULLING SALE—The effect of such action by the pro- 
bate court would be to set aside the order of confirmation and to re-vest the 
title, legal and equitable, in the persons in whom it vested as devisees or heirs 


at the death of the testator or intestate, subject, however, as before, to admin- 


3. SAME DiIsTRICT COURTS— JURISDICTION OF, IN PROCEEDINGS TO SET ASIDE 
DECREES OF PROBATE COoURT—Under the constitution of 1876 district courts 
have no original jurisdiction or general control over county courts, and the 
decrees of a probate court, through which a sale of property belonging to the 
estate of a deceased person has been made, cannot be set aside by an original 
proceeding in the district court. Such decrees, although obtained by fraud, 
if the fraud does not go to the jurisdiction of the court making them, must 
stand, unless set aside b yme proceeding appellate in its character, if this 
be sought in the district court. (Citing Franks v. Chapman, 60 Tex.,46. ) 

4. SAMI EX ECUTORS—IF*'RAUDULENT COMBINATIONS— EQUITY—CONSTRUCTIVE TRUSTS. 
Where, however, at a sale of property under the decree of a probate court, 


} t} 


the executor and another have fraudulent] 


ly combined together to deprive of 
their rights those interested in the estate of a deceased person, a court of 
equity will charge the property in their hands with a trust, and will constitute 
them trustees for those entitled to the estate. To do this, it would not be 
necessary to set aside the decrees of the probate court ordering and confirm- 
g the sale. 


5. SAME— FRAUDULENT PURCHASER— EQUITY POWERS OF DISTRICT COURTS—The 


in 
district courts of this state, in the exercise of their original jurisdiction and 
general control over executors, administrators, etc., and of their equity 


powers, under the constitution, while they leave the legal title standing as 
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directed to lb 


made ut Y s of the probat 
averments and of, affect the fraudulent purchas with 
him to hold the property as trustee for those entitled to it 
whether the fraud which calls this equity power of the « 
occurred in procuring the orders in probate through w 
directed to be made or in the sale itself, or in the maki: 
of the order of confirmation. 

6. PROBATE SALES—BONA FIDE PURCHASERS—POWER OF DISTRI 
DEEDS—The district courts of this tate , in the exerci f 
have the authority, where t] rights of na fia u 
vened, to can: " iV in made by an ex 
order of the probate court if lin t Sal f land 
protection of devisees, heirs ¢ credators of n estat 
authority, notwithsta ing a ilar ypwer may exist the 

7. FACT CASE—FRAUDULENT COMBINATIO LACHES—See thi 
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will, and for facts held sufficient to relieve a party fi tl 

8. DIsTINGUISHED—T his listinguished from Rutherford 


APPEAL 
Burkhart. 


H. 


The appellants, 
latter joined by her husband, A. 
A. 
of Waller 


the will of L. 
eourt 


and Mrs. R. J. 


from Waller 





FISHER V.gWoOopD. 


count 


Elizabeth 


Hill, deceass 


county 


Wood ; 


nad one 


lent certain deeds to real estat 


Mrs. R. J. 
portion of the 


] 


tana 


W ood, and to dex 


St 


against MeDade, who: 


The amended original petition alleged t 
will, duly probated i: 
in equal portions to the plaintiffs, Elizabeth V. 
dants, R 
Wood 
SH. O00 
Fr 


a t 


the 
R. 


consisted 


Jones, and 
nominated 


estate 


the value of S800 anc 
gating four-hundred an 
and fully deseribed in exhibit appended to t 
will provided that the real estate should not be 
divided amongst the devisees, share 
ber 29, 1874, the defendant 
probate court of Waller county executor of the will, 
as such; that the land was well improved, was reasonably 


defe 


C 


} 
i 


ill hel 


agains 


statement of 


Vy. 


UF 


] 


4 


R. 


e 


pp ared 


December, 


cs 


in 


pwards 


] 
u 


+1 4 
LbITLY 


R. 


t] 










the ci 





Tried below befo 


Mar 


L. Jones, claiming a 


Fisher and 


instituted this suit 


R. C 
R. MeDade, to set 
by R. C. W 


mad 


lare a trust in favor of ft] 


by ner, No iu 
to bean innocent pur 


I 
hat Mrs. L 


LS74, 


ia D. 


W ood. execul 


‘sy 
bequeathed h 


Fisher 





[Tyler Term, 





Wlil, UPON 


proper 
i trust and compel 
and it 


matters not 


rt into op ration 


the sale was 


isin Violation 


COURT TO CANCEL 


y powers, 
Lot 
tion 


inter- 
of the 
for the 
lave this 
urt. 
acts held 


tor and a 


equity to charge 
nder the 
charge ol laches. 


er, OU Te 


, 450. 


x 


+} 
Lue 


Hon. Wm, 
Jones, the 
devisees under 
n the district 


or of the will, 
aside as fraudu- 
1 recutor, to 


intiffsina 


{ was sought 
r for value, 
\. Hill, by her 
tire estate 


ind Martha D. 


C. Wood and Mrs. R. J. Wood, and 
ie executor of the will: that the 
money, other personal property of 
and two certain tracts of land, aggre- 
eight acres, situated Waller county 
he petition; that the 

sold, but should be 

and share alike; that on Decem- 

C. Wood was duly appointed by the 


and qualified 
worth 












































FISHER Vv. Woop. 





Statement of the case. 


the sum of $12,000, and was susceptible of an equitable division 
amongst the devisees in accordance with the provisions of the will, 
but that the executor, combining and confederating with his co-de- 
fendant, R. J. Wood, to cheat, wrong and defraud plaintiffs out of 
their interest in the real estate and to procure title thereto in 
himself and R. J. Wood, on May 12, 1875, procured, by fraudulent 
representations, from the probate court an order authorizing a pri- 
vate sale of the real estate for the purpose of partition, under which 
order the executor, on December 1, 1875, made a pretended sale and 
conveyance of the same to R. J. Wood at the price of $5,000, one-half 
cash and the balance on twelve months’ credit, reciting in the deed 
the payment to him of $2,500 and the execution of Mrs. Wood’s note 
for the remainder, and that the sale was afterwards duly confirmed 
by the probate court. 

The petition further alleges that the sale and conveyance, though 
nominally to Mrs. R.J. Wood only, were really made in trust for the 
executor and herself; that the cash payment of $2,500 was never in 
fact made, but that in lieu thereof Mrs. Wood, on March 17, 1876, 
reconveyed about one-half, or two hundred and sixty acres, of the 
land to the executor in his individual right; that on January 10, 1878, 
R. C. Wood again conveyed this tract of two hundred and thirty 
acres to Mrs. Wood,,and she afterwards conveyed the same to the 
defendant McDade, who claimed to be an innocent purchaser for 
value and without notice; that Mrs. Wood still retains the remainder 
of the land; that plaintiffs did not know or discover, and had 
no means of discovering, the fraudulent acts and purposes of the 
defendants, R. C. Wood and R.J. Wood, until about three months 
next before the commencement of this suit; that the plaintiffs have 
never received any money, property or other benefit from the sale of 
the land, and that the executor and the sureties on his bond are 
insolvent. 

The plaintiffs conceding that McDade was a purchaser for value 
without notice, and alleging that the defendants, Mrs. Wood and the 
executor, are estopped to deny the validity of his title to the two 
hundred and thirty acres, seek to recover the remainder of the tract, 
the title of which is still in Mrs. Wood, and which is of less value 
than the two hundred and thirty acres conveyed to McDade, on the 
ground that the pretended sale to her by the executor was fraudulent, 
and that she holds the moiety in trust for the plaintiffs who have 
received no portion of the lands or its proceeds. 

Plaintiffs aver their willingness to recognize the conveyance to 
McDade, which the defendants are estopped to dispute, and pray for 
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judgment canceling the title from R. C. Wood, as executor, to Mrs, R. 
J. Wood for all of the land conveyed to her, except that portion sold 
to McDade, both tracts being fully described in exhibits; that the 
tract be held to be assets of the estate of Mrs. Hill, and that title 
thereto be vested in the plaintiffs as their proper share of the rea] 
estate bequeathed to them by Mrs. Hill. There is also a prayer in 
the alternative that, should the court be of opinion that final distri- 
bution should be made in the probate court, such order be made as 
be necessary to give effect to the object of the suit. 

R. C. Wood and R. J. Wood answered by general demurrer and 
special exceptions, general denial, limitations of two and five years, 
laches, and estoppel and bar; that title tothe land had been vested 
in R. J. Wood by decrees of the probate court of Waller county, not 
racated, but still subsisting. 

R. R. McDade answered by plea to the jurisdiction, that adminis- 
tration had been opened and was still pending in the probate ecourt 
of Waller county upon the estate of L. A. Hill, under whose will 
plaintiffs claim title to the land in controversy, by general demurrer 
and special exceptions, general denial, and by special plea setting 
up the order of sale, the sale and the executor’s report thereof, the 
confirmation of the sale by the probate court, and that he, the said 
McDade, was a purchaser in good faith, for valuable consideration 
and without notice. 

The original petition of Mrs. Fisher was filed March 23, 1880, and 
the intervention of Mrs. Jones on March 14, 1881. Mrs. Jones, it 
appears, was a minor until January 19, 1879, when she married her 
co-plaintiff, A. L. Jones, and Mrs. Fisher was a married woman 
when the cause of action occurred, and continued so until Jan- 
uary, LS79. 

The defendants’ general demurrer and special exceptions were 
overruled. The cause was tried by the court, without the interven- 
tion of ajury. There is no statement of facts, but the judge’s conelu- 
sions of fact and of law are in the record. 

The court found, as conclusions of fact, that the allegations of the 
petition were substantially established, except as to the issue of fraud; 
that the charge of fraud against the executor, R. C. Wood, was fully 
sustained by the evidence; that Mrs. R, J. Wood had actual notice of 
such facts as would have put a prudent person on inquiry as to the 
fraudulent purpose of R. C. Wood, and would have led a prudent 
or ordinarily intelligent person to its discovery, but that she had no 
actual knowledge of his fraudulent purpose, and he, by reason of her 
confiding disposition, inexperience in business matters, and implicit 





























1885. | FISHER Vv. Woop. 203 


Argument for the appellants. 

































confidence in him, was able to use her without her suspecting or 
understanding his purpose. The court further found that in the 
execution of his fraudulent purpose the executor, under the 
orders of sale and confirmation of the probate court, executed to Mrs. 
Wood a deed to the entire four hundred and thirty-eight acres of land 
described in the petition, which deed recited the payment of $2,500 
in cash, and, in addition thereto, the execution of her note for $2,500, 
maturing twelve months thereafter; that no part of the cash payment 
mentioned in the deed was ever, in fact, paid by Mrs. Wood, but, in 
lieu thereof, she reconveyed to the executor, in his own right, 
one-half of the land, which half is the same land subsequently 
conveyed by her to the defendant, McDade; that the deferred 
payment for which Mrs. Wood executed her note to the executor 
had been paid by her to him; that the first deed from the executor to 
Mrs. Wood, by which he conveyed to her the entire four hundred and 
thirty-eight acres and her deed to him, reconveying two hundred and 
thirty acres thereof, though bearing different dates, were, in fact, 
contemporaneously executed, and that Mrs. Wood still held the 
remainder of the land. 

All the deeds in question, it appears, had been duly recorded. No 








issue was made in the pleadings as to the mental capacity or inea- 
pacity of Mrs. Wood. 

Under the foregoing facts the court held, as conclusions of law, that 
the plaintiffs had not shown such participation on the part of Mrs. 
Wood in the fraud of the executor as to entitle them to recover 
against her, and also that the plaintiffs’ suit was barred by limitation. 


Sayles & Bassett, for appellants, that the fraudulent acts of the 
defendants, as alleged and proved, raised a constructive trust in 
favor of plaintiffs as to so much of the land as was still held by Mrs. 
Wood, cited: Hamblin v. Warnecke, 51 Tex., 91; MeCoy v. Craw- 
ford, 9 Tex., 355: Neill v. Keese, 13 Tex., 187. 

That actual notice to Mrs. Wood of such fact as would put a 
prudent person upon inquiry as to the fraudulent purpose of the 
executor, was such participation by her in the fraud as to entitle 
plaintiffs to set aside the transaction, they cited: Mills ». Howeth, 
19 Tex., 257; Weisiger v. Chisholm, 28 Tex., 780; Bump on Frand. 
Conv., 232, 233, 477. 

That the district court had authority to enforce the trust, they 
cited: Rogers v. Kennard, 54 Tex., 36; Crain v. Crain, 17 Tex., 87; 
Smith v. Smith, 11 Tex., 102; Becton v. Alexander, 27 Tex., 659. 

On limitations, they cited: Decordova v. Smith, 9 Tex., 129; De- 
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Witt v Miller, 9 Tex., 239; McCoy v. Crawford, 9. Tex., 353; 
Carlisle v. Hart, 27 Tex., 350. 


Hutcheson & Carrington, for appellee, R. J. Wood, on limitation, 
cited: R. S., arts 3222, 3226; Pas. Ann. Dig., 4616, 4617. 

On laches, they cited: McDonald v. MeGuire, 8 Tex., 367; Chil. 
dress v. Grim, 57 Tex., 56. 


STAYTON, ASSOCIATE JUSTICE.—The facts alleged in the petition 
and found to be true by the court below, are sufficient to establish a 
fraudulent combination between the executor and his co-defendant to 
deprive the appellants of their interest in the estate of Mrs. Hill, 
such as, were the property still in their hands, to authorize a court 
of equity now to charge it with a trust in their hands and to con- 
stititute them trustees for those entitled to the estate. To do this, it 
is not necessary to set aside the decrees of the probate court ordering 
and confirming the sale. 

If, for the preservation of the rights of those interested in the 
estate, it was necessary to set aside the decrees of the probate court 
through which the sales were made, that could not be done by an 
original proceeding in the district court, for under the present con- 
stitution the district courts have no original jurisdiction or control 
over the county courts. Franks v. Chapman, 50 Tex., 46. 

District courts, under the present constitution, as did they under 
the constitution of 1845, have original jurisdiction and general con- 
trol over executors, administrators, guardians and minors, under such 
regulations as may be prescribed by the legislature. Const., art. 5, 
sec. 8; Const. 1845, art. 4, see. 15. They have also, as courts of equity, 
the same power as under the former constitution, in so far as the 
question now before us is concerned. 

In Dobbin, admr., 7. Bryan (5 Tex., 276), it was said: ‘‘The dis- 
trict courts have jurisdiction to investigate and arrest a fraudulent 
combination between an administrator and others confederating to 
injure those interested in the faithful administration of an estate.” 

This jurisdiction was enforced under the tenth section of article 
four of the constitution of 1845, which, as before said, is no broader 
than is section eight, article five, of the present constitution, in so far 
as the question before us is concerned. Newsom. Chrisman, 9 Tex., 
113; Smith v. Smith, 11 Tex., 105; Crain v. Crain, 17 Tex., 85; Bee- 
ton v. Alexander, 27 Tex., 667. 

The order to sell and the order coyfirming the sale were made by a 
court having jurisdiction to make them, and, although they may 
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have been obtained through fraud not going to the jurisdiction of 
the court, they must stand until set aside by some proceeding appel 
late in its character, if this be sought in the district court. If, at the 
sale made, the executor, directly or indirectly, became the purchaser, 
for himself, or for himself and another, the sale might have been set 
aside by the probate court upon the application of persons interested 
in the estate.’ R.S., 2083; P. D., 5640. 

The effect of such action by the probate court would be to set aside 
the order of confirmation and to revest the title, legal and equitable, 
jn the persons in whom it vested as devisees or heirs at the death of 
the testator or intestate, subject, however, as before, to administra- 
tion. 

In Rutherford v. Stamper (60 Tex., 450), it was held that a district 
court in an action of trespass to try title brought in the common 
form, with no averments which could invoke the equity powers of 
the court, could not set aside a sale made by an administrator at which 
he was indirectly the purchaser. 

This would seem to be necessarily true; for, without the averment 
of such facts as will entitle a plaintiff to equitable relief, no such 
relief can be granted. It does not follow, however, from this. that 
upon proper averments a court of equity, while it leaves the legal 
title standing as directed to be made under the orders of the probate 
court, will not affect the fraudulent purchaser with a trust and compel 
him to hold the property as a trustee for those entitled to it. That 
a court of equity has this power there can be no question, and it 
matters not whether the fraud which calls it into operation occurred 
in procuring orders in probate through which sales were directed to 
be made and confirmed, or in the sales, or in the making of deeds in 
violation of the order of confirmation. 

That a court of equity, when the rights of Dona fide purchasers 
have not intervened, would have the power to cancel a conveyance 
made by an executor in violation of the order of a probate court con- 
firming a sale of land, when necessary for the protection of devisees, 
hires or creditors of an estate, we have no doubt; and this is so, not- 
withstanding a similar power may exist in the probate court. The 
record shows that the appellants are entitled to relief as against all 
the defendants, except the defendant McDade, who is shown to be an 
innocent purchaser of the legal title, while under the decrees of the 
probate court it appeared to be in his vendee. 

The pleadings of the plaintiffs, in connection with those of the 
defendants, sufficiently show that they were laboring under disabilities 


such as would relieve them from the charge of laches ; and, besides, 
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they show such facts and acts of the defendants as were calculated to 
induce them to believe that the sale was made to Mrs. Wood, and 
that she had paid one-half of the purchase money at the time the 


deed was delivered to her. The executor reported that she was the 
purchaser, and the court confirmed the sale to her, and the evidence 
tends strongly to show that the report of the executor was un- 
true. 

The deed recited the payment of one-half of the purchase money 
when no such sum, nor any other, was paid. Thi ecutor delivered 
it with this recital in it, and the vendee received it with a ki owledge 
of its falsity. 

Such facts were caleulated to lull inquiry by the pl iuntiffs, who 


allege that they did not discover the fraud until a short time before 
the suit was brought; and had they not been laboring under disabil- 
ities we are of the opinion that they plead and prove such facts ag 
would entitle them to maintain this action. The plaintiffs are 
entitled to such relief, if it can be given, as will ! o them the 
interest in the estate of Mrs. Hill which she gave 1 i bv her will. 
The case as presented, however, does not enable us to know what 


t ; 


decree will be ne cessary to accomy] lish that purpose, » far as it may 


be done. 


It does not appear what part of the estate of Mi Lill still remains 
in the hands of the executor; in fact, it does not appear whether the 
administration is still pending. It may be that the plaintiffs can 
recover the full share of the estate to which th h entitled 
without resort to the land now held by Mrs. V . as the 
purpose of the testatrix cannot now be ure yt] ince a part of 
the land which she directed to be equally divided the devisees 
has vested in IcDade by title which ni d d, the 
plaintiffs are entitled to receive the value of th ! ret shares, 
If this can be otherwise given, there is no necessity to disturb Mrs. 
Wood in her title to so much of the land as she | is; but, if this 
cannot be given, the plaintiffs are entitled to a decree which will 


subject the land now in the hands of Mrs. Wood to the payment of 


the shares of the estate of Mrs. Hill, to which t y are entitled under 


the will, and for any balance not so paid the plaintiffs will have to 
look to the executor and his bondsmen. 

The court’s finding of facts fixes such fraud on the defendants, 
other than McDade, as to entitle the plaintiffs t f, and the econelu- 
sions of law based on them cannot, in any respe be sustained, 

The judgment will be reversed and the cause remanded, that sueh 


inquiries may be made and such facts shown as will enable the court 
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to enter a decree which will, as far as may be done, protect all parties. 
Were we to render a decree here this might not be accomplished. 
REVERSED AND REMANDED. 


[Opinion delivered December 21, 1885. ] 


C. L. JONES v. R. M. POWERS ET AL: 
Case No. 1868) 


1, PURCHASER —TITLE—A purchaser at an execution sale cannot acquire title to 
land not embraced in the deed through which the judgment debtor held. 


2. SAME—See statement of case for facts held to show that the land in controversy 


was not embraced in such debtor’s deed 
8. CONVEYANCE—DEED—FIELD NOTES—I{ tract of land has its lines and corners 


tuall 


actually established on the ground and the claimant makes a deed to it in 
reference to those lines and corners, the deed covers the land and may be 
made the basis of five vears limitation, though it may contain an incorrect call 
for the beginning corner, estimated from a certain corner of a designated 
survey 

4. COUNTY LINES—ESTABLISHED—CORRECTED—If a county line has once been defi- 
nitely fixed upon the ground by an actual survey made, reported and approved as 
required by the tatute, a county court has no power to order another survey 

made and thereby establish another boundary line. 


5. SaME—It is only when the county commissioners’ court or the commissioner of 


the eneral land office decides that the boundaries of a county are not 
sufficiently well defined that action to make them definite is authorized. 

6. SAMI When acounty line has been once run, marked upon the ground and 
established in accordance with law it cannot be said to be indefinite, though it 
ma } correct 

7. SamE—None of the statutes seem intended to give the commissioners’ court 
power to correct what m have been incorrect in the establishment of a 
county line von the ground; they gave them power to make the line definite 


and provided that a line run and marked as specified should thereafter be the 
boundary lin This was a prohibition to any further action looking to the 
establishment of some other lin 

8. SAME—REGISTRATION Registration made in a county in which land is shown to 
be by a legal establishment of county lines ought at all times to be held valid 
registry, even if the county commissioners’ court has power to, and subse- 
quently actually does, cause other lines to be established which exclude from 
the county in which registration bas been made land conveyed by a deed for- 
merly registered 

¥. Same—When county lines have never been established the person recording a 
deed ist ascertain, at his peril, in what county the land thereby conveyed is 

Hay 


don, 60 Tex 
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10. SuRveys—CaLis—If a line of a survey was generally but erroneously sup- 
posed to be at a certain place, that fact should be considered in determining 
what. weight ought to be given to the calls for that line in a deed to a neigh. 
boring tract ; other calls in the deed might be given a controlling influence 
in determining what lands were conveyed by the deed. 

11. SAaME—DEsCRIPTION—INTENT—If the deed contained such a description of the 
land conveyed as to show that it was intended thereby to convey a certain 
tract, in accordance with a survey actually made, the tract would pass regard- 


less of the erroneous call for the line referred to. 


APPEAL from Kaufman. Tried below before the Hon. J. A. B. 
Putman. 

Appellant, as plaintiff below, brought this suit in the usual form 
of trespass to try title against R. M. Powers, and his wife Elizabeth 
Powers, Mrs. M. A. Allen, surviving wife of A. C. Allen, deceased, 
John Vesey, and his wife Mrs. Addie Vesey, John Allen, W. H, 
Allen, Sid Bass, and his wife Mrs Leda Bass, appellees, in the distriet 
court of Kaufman county, on June 13, 1884, to recover the possession 
of four hundred and thirty-three and one-third acres of land situated 
in Kaufman county, being a part of the Ruth Peckham league and 
labor survey, and described by metes and bounds as follows, to-wit: 


Beginning at a stake at the east corner of the J. W. Terrell thirteen 


hundred acre survey; thence south 45°, east 1204) varas to a stake in 
prairie; thench south 45°, west 20303 varas to a stake in the prairie; 
thence north 45°, west 1204) varas to a stake in prairie; thence north 
45°, east 20303 varas to the place of beginning, and claiming title to 
and possession of the same on January 1, 1885, when the defendants 
entered upon the premises and ejected him. On.May 27, 1885, appel- 
lees, defendants in the court below, filed their first amended original 
answer, and presented therein the following issues, to-wit: 

1. A general demurrer to plaintiff’s petition. 

2. A plea of not guilty. 
3. Claiming ownership and possession of two hundred and fifty 
acres of the Ruth Peckham league and labor survey, bounded and 
described as follows, to-wit: ‘‘ Beginning 1703 varas south, 45° east 
from the north corner of the J. W. Terrell thirteen hundred acre 
tract, in said survey, a post on the north-east line of the Terrell traet 


being the north corner of the fence of defendants, enclosing thei 


lands; thence south 45°, east 992 varas to the east corner of the J. W. 
Terrell tract, post in branch; thence south 45°; west 1425 varas along 
the south-east line of the J. W. Terrell tract, being the south-east 
line of the tract formerly owned by L. P. Lively, a lane between fields 
of defendants and the fields of P. A. Hawkins and Samuel Hunt to 


‘*) 


corner bois d’are post; thence north 45°, west 992 varas to corner 
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pois d’are post; thenee north 45°, east 1425 varas to place of begin 
ning in Kaufman county, Texas. 

4. A plea disclaiming title to any portion of the land mentioned 
in the plaintiff’s petition, save and except such as might be in 
conflict with, or include the premises described in the amended 
answer. 

5. <A plea of the statutes of limitations of three years. 

6. A plea of the statutes of limitations of five years. 

7. A plea of the statutes of limitations of ten years. 

8. A plea suggesting improvements in good faith for more than 
one year next preceding the institution of the suit. 

9. Interpleading their vendor, L. P. Lively, and praying judg 
ment against him on his warranty. 

A jury being waived, the matters of fact as well as of law were 
submitted to the court, who rendered a judgment for plaintiff for the 
land described in his petition, to which defendants in their answer 
disclaimed title, but for the premises described in the defendant’s 
answer, the court found for the defendants, setting out by metes and 
and bounds the land described in the defendants’ answer, adjudging 
the suit against the plaintiff. 

Plaintiff proved by the minutes of the commissioners’ court of 
Kaufman county, that at its February term, 1883, the court ordered, 
adjudged and decreed that the true boundary line between Kaufman 
county and Rockwall county was a line running through the north 
corner of the Ruth Peckham league and labor survey, and that that 
portion of the Ruth Peckham survey embracing the land in contro- 
versy was situated in Kaufman county, according to the line so 
adjudged by the court to be the true line. And plaintiff further 
proved that the division line established by the commissioners’ court 
as the true division line between Rockwall and Kaufman counties was 
the line recognized by the commissioner of the general land office as 
the true boundary line between these counties. 

Defendants proved by J. E. Dillard, county judge of Kaufman 
county, over plaintiff’s objections, that previous to the date of the 
order of the commissioners’ court, there was a dispute between Rock- 
wall and Kaufman counties as to where the true boundary line 
between them was; that prior to that date, the strip of land including 
the land in controversy was considered and understood to be in Roek- 
wall county, and that the courts of Kaufman county did not exercise 
any jurisdiction over it; that since that date the line had been 
considered by the authorities of Kaufman county as the true boundary 
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line, and the courts of Kaufman county havé taken and exercised 
jurisdiction over that territory. Prior to that date the county of 
Rockwall exercised jurisdiction over the territory, and for awhile 
afterwards, but finally ceased to exercise jurisdiction over it. And 
defendants further proved, over plaintiff’s objection, by L. H. Bryant, 
witness for defendant, that he was a practical surveyor, and had been 
county surveyor of Kaufman county, and knew the boundary line of 
that county; that when Rockwall county was first organized, a line 
was run dividing it from Kaufman county, by proper surveyors, and 
marked upon the ground; that by the line thus run all the land 
claimed by defendants was included in Rockwall county; that up to 
a year or two previous to December 31, 1883, it was recognized and 
treated as the true line between the counties, and that Kaufman 
county did not claim the land in controversy as being within its 
limits, nor did the Kaufman county officials exercise any jurisdiction 
over it; that in 1883 witness ran out what he believed to be the true 
line between the counties as called for in the act creating the county 
of Rockwall, which line was further north and included the land in 
controversy within the limits of Kaufman county. 

The plaintiff proved by B. J. Osborn the following state of faets: 
‘*T know the J. W. Terrell thirteen hundred acre survey. I, as agent 
for Joseph Rowe, sold the thirteen hundred acres to J. W. Terrell 
in 1860. I surveyed out the land, ran out on the ground and I 
marked bearing trees at each of the corners thereof. [am a surveyor.” 
And the plaintiff further proved by G. W. McCafferty, that he 
formerly lived in Rockwall county, and was once surveyor of that 
county. That he knew the J. W. Terrell survey and had surveyed 
around it; that he ran around it about ten days before the trial; that 
he found the bearing trees at each corner of the Terrell tract; that 
the bearing trees were still standing, and were found on the ground 
at that time. And he further proved by P. M. Lewis, county 
surveyor of Kaufman county, as follows: ‘‘I know the J. W. Terrell 
thirteen hundred acre tract of land. I have run around the tract 
since this suit commenced. I found the bearing trees called for in the 
field notes at each of the corners thereof, except at the south corner. 
The J. W. Terrell tract is well identified. The bearing trees at each 
of the corners I have mentioned are still standing ; they are marked 
as bearing trees; they are the kind of trees called for in the field 
notes and are at their proper places on the ground; the east corner of 
the J. W. Terrell tract is well identified, ete.’’ 

The plaintiff also proved that he bought the land in controversy in 
1873, and that his deed calls for beginning at the east corner of the 
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J. W. Terrell tract, thence south 45°, east 1204) varas to stake, ete. 
Rowe did not regard the tract in controversy as being in the J. W. 
Terrell survey ; Jones did not regard it as being in the J. W. Terrell 
survey. 


Joseph Huffmaster, for appellant, on registry, cited: Adams 2. 
Hayden, 60 Tex., 223; R.5., art. 887. 

On limitation, he cited: Mitchell». Burdett, 22 Tex., 633; R.8., art. 
4623; Whitehead v. Foley, 28 Tex., 1; Adams v. Hayden, 60 Tex., 223. 

On calis, he cited: Jones v. Leath, 32 Tex., 329; Stafford v. King, 
30 Tex., 257. 


Manion & Adams and Wm. H. Allen, for appellees, on county bounda- 
ries, cited: Genera! Laws of 16th Leg., ch. 129, sees. 7,8; R.C.S., 
sec. 690; Burnett v. Burriss, 39 Tex., 501; Castleman v. Pouton, 51 
Tex., 54. 

On certainty of description, they cited: DeLeon v. White, 9 Tex., 
598 ; Douthit v. Robinson, 55 Tex., 69; Hughes v. Sandal, 25 Tex., 
162; Floyd v. Rice, 28 Tex., 344. 

On registration, they cited: General Laws of 16th Leg., ch. 129, 
secs. 7, 8; Milton v. Turner, 38 Tex., 81; MeKissick 2. Colguhoun, 18 
Tex., 148; Frizzell v. Johnson, 30 Tex, 31. 

On outstanding title, they cited: Kinney v. Vinson, 32 Tex., 125; 
Hillman v. Meyer, 35 Tex., 541; Shields v. Hunt, 45 Tex., 426; 3 
Wait’s Acts. and Def., pp. 12, 109; Perry v. Whipple, 38 Vt., 278. 

STayTON, ASSOCIATE JUSTICE.—Lively could not have acquired 
title under the sale made to satisfy the judgment against J. W. Ter- 
rell to any land not embraced in the deed through which Terrell 
held. If the field notes of the survey sold to Terrell, as found in the 
record, be the same as embraced in the conveyance to him, and the 
testimony of the witnesses, Osborn, McCafferty and Lewis, be true as 
to the actual location of the Terrell survey, as at first established and 
now actually found, then it is evident that Lively did not acquire 
title to the land now in controversy; as is it, that C. L. "ones did 
acquire title to it through the deed made to him by Parsons, for the 
land conveyed to him calls to commence at the east corner of the J. 
W. Terrell survey. 

If the field notes of the Terrell survey found in the record are not 
the same contained in the conveyance made to him that should have 
been shown. Lively not having acquired title to the land in contro- 
versy, so far as shown by the record before us, but two questions 
remain : 
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1. Have the vendees of Lively title by limitation ? 

Whether the deed made to them by Lively embraces the land in 
controversy is not made clearly to appear by the evidence found jn 
the record. It calis to commence at a point one thousand four hun- 
dred and twenty-five varas from the north corner of the Ruth Peek. 
ham survey, and if, from the point at which this distance be given, 
.we construct the survey for the defendants in accordance with the 
alls for course and distance found in the conveyance from Lively to 
them, the land in controversy will not be covered by their deed. It 
appears, however, that a survey of the land intended to be sold by 
Lively to Allen and Powers was actually made, and that the survey 
so made would cover the land in controversy. If the land so surveyed 
had its lines and corners actually established on the ground, then, if 
the deed from Lively to Allen and Powers was made with referenceto 
the lines and corners so actually established, there can be no question 
that the deed so made covers the land, and may be made the basis of 
five years limitation, though there may bean incorrect call forthe begin- 
ning corner, estimated from the north corner of the Ruth Peckham 
survey. That the defendants have occupied the land in controversy 
up to the lines embraced in the survey made for them for the requisite 
period to bar the claim of the plaintiff, the evidence clearly shows. 

It is, however, contended that the land was situated in Kaufman 
county, and that therefore the record of the deed made to defendants 
in Rockwall county was not sufficient registry. It appears that there 
has been a controversy between Kaufman and Rockwall counties as 
to the true boundary line between them, and it is not clearly shown 
that the boundary line between the counties has ever been so estab- 
lished as legally to settle that question. It appears that soon after 
the organization of Rockwall county, which was before the convey- 
ance to defendants in 1875, the line between the two counties was run, 
as a witness states, ‘‘by proper surveyors and marked upon the 
ground,”’ and that from the line so run the land in controversy was 
in Rockwall county. 

The two counties, however, seem to have been dissatisfied with the 
line so run, or at least Kaufman county was, and in 1883 another line 
was run which placed the land in controversy in Kaufman county. 
This line seems to have been declared the true line by the commis- 
sioners’ court for Kaufman county. Whether the county line at 
either time was established in the manner provided by the statute is 
not made to appear; hence it becomes impossible for us, with the 
record before us, to ascertain whether the line between the two 
counties has ever been legally established upon the ground. 



































ie 





JONES V. POWERS. 


Opinion of the court. 


The statutes now in force, as did those in force in and prior to 1875, 
provided the manner in which the true position of the line between 
two counties might be determined. R. 8., 686, 691; P. D., 1075, 
1062 ; Gen. Laws 1879, p. 138. 

If the statute be complied with, the line run, marked, reported to 
and approved by the county commissioners’ court, then the act of May 
12, 1846, as does the act of April 22, 1879, declares that ‘‘ the line so 
surveyed and marked shall thereafter be regarded as the true boundary 
line between the counties.’’ KR. 8., 690; Gen. Laws 1879, p. 138. 

Under all the laws made for the purpose of furnishing a method by 
which the lines of a county may be actually established upon the 
ground, it may be held if the lines have once been definitely fixed 
upon the ground by an actual survey made, reported and approved, 
as required by the statute, that a county court has no power to direct 
another survey to be made and thereby establish a boundary line 
different from the one established at some former period. It is only 
when it may appear to the county commissioners court, or to the 
commissioner of the general land office, that the boundary, or a part 
of the boundary of a county ‘‘is not sufficiently definite and well 
defined’’ that action to make it definite is authorized. 

When a county line has been once run, marked upon the ground 
and established in accordance with law, it cannot be said to be indefi- 
nite. It may be incorrect, but nevertheless well defined. None of 
the statutes seem intended to give power from time to time to county 
commissioners’ courts to correct what may have been incorrect in the 
establishment of a county line on the ground; but seem intended to 
give a means by which the line or lines may be made definite and 
certain, and when so rendered, in accordance with the statute, 
whether correctly run and marked or not, the statutory declaration 
that ‘‘the line so run and marked shall thereafter be regarded as the 
true boundary line between the counties,’’ ought to be given full effect 
and held as a prohibition to any further action looking to the estab- 
lishment of some other line. 

It rests with the legislature to define the boundaries of counties 
and to provide the means whereby their true localities on the 
ground may be determined, and when these methods have been pur- 
sued and the line or lines ascertained as by law required to be, the 
line or lines so established should be considered the true ones, 
whether mathematically so or not. It is of more importance that 
the lines be certain and well defined than that they be absolutely 
correct. If a different rule were adopted untold injury and confusion 
might result. 
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A registration of deeds made to-day, or this year, in the county in 
which land thereby conveyed in accordance with law is declared to 
be, and the registration therefore valid for all purposes, to-morrow, 
next year, or an hundred years hence, by the action of a county eom- 
missioners court in establishing different county line or lines may be 
rendered invalid, and the registry inoperative as notice or for any 
other purpose. The mind will readily perceive many other matters 
in which rights would be constantiy jeopardized if a rule other than 
such as we believe to be the true one could be adopted. 

If, however, this were not so, we are of the opinion that registra- 
tion made in a county in which land is shown to be, by a valid, 
approved and recorded survey of county lines, ought at all times to 
be held valid registration, even if the county commissioners’ court 
has power to, and subsequently actually does, cause other line or 
lines to be established, which exclude from the county in which reg- 
istration has been made land conveyed by a deed formerly registered. 
The inferences from the reeord before us are that the line between 
Kaufman and Rockwall counties had been legally established before 
the deed under.which the defendants’ claim was recorded in the later 
county, and that the land was then in that county, as shown by the 
lines then established, but since that time the line has been estab- 
lished at another place, which excludes the land from the county in 
which the deed was registered. 

There is, however, as before said, not sufficient evidence to show 
that the line between the counties has ever been legally established. 
If this should prove to be true, then the sole question will be—was 
the deed recorded in the county in which the land was in fact sit- 
uated? For, when the county lines have never been established, the 
person recording a deed must ascertain at his peril in what county 
the land thereby conveyed is situated. Adams v. Hayden, 60 
Tex., 223. 

2. It is urged that the deeds made by the appellant to Hunt and 
Hawkins operate against him as outstanding title. 

Those deeds call for Lively’s south-east line, which, if identical 
with the south-east line of the Terrell survey, would convey the land 
in controversy to Hunt and Hawkins, but if the south-east line of 
the Lively six hundred acre tract was not identical with the south- 


east ling of the Terrell survey, but was, as claimed by the defendants, 


at the place now claimed to be the south-east line of the land con- 
veyed by Lively to them, then the land would not be covered by the 
deeds to Hunt and Hawkins. If the south-east line of the Lively 
tract was generally understood to be at the place now claimed to be 
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the south-east line of the land sold by Lively to the defendants, then 
this fact ought to be taken into consideration in determining what 
weight ought to be given to the cails for the Lively line in the deeds 
to Hunt and Hawkins, and other calls in these deeds might be given 
a controlling influence in determining what land is covered by the 
Hunt and Hawkins deeds. 

The land conveyed to Hunt and Hawkins seems to have been 
actually surveyed, and if the deeds to them, which are not found in 
the record, contain such description of the land conveyed as will show 
that it was intended thereby to convey only the land below that now 
in controversy, in accordance with the survey actually made, then it 
eould not be held that an outstanding title in Hunt and Hawkins 
existed. The question of outstanding title was not passed upon by 
the court below, and we cannot say from the record that such proof 
was made as would sustain that defense. 

To make the statutes of limitation of five years applicable as a 
defense, it must be made to appear that the deed under which the 
defendant claims, embraces the land in controversy- That fact is not 
sufficiently shown by the record before us, and for that reason the 
judgment will! be reversed ; but asthe evidence bearing upon this ques- 
tion, as upon the questions as to the legal establishment of the county 
line and outstanding title, seem not to be fully developed, it is thought 
more likely to subserve the ends of justice to remand the cause than 
to render a judgment here. 

The judgment will therefore be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered November 10, 1885. ] 


H. G. SEELIGSON y. LEWis & WILLIAMS. 


(Case No. 1811) 


1. ConTRACTS—FutTuRES—A contract for the sale of goods to be delivered at a 
future day is valid, even though the seller has not the gooods nor any other 
means of getting them than to go into the market and buy them; but such a 
contract is valid only when the parties really intend and agree that the goods 
are to be delivered by the seller and the price is to be paid by the buyer. 

2. Same—WacerRs—PusLic poticy—If, under the guise of such a contract, the real 


intent of the parties be merely to speculate in the rise or fall of prices, and the 


goods are not to be delivered, but one party is to pay to the other the difference 



































































































216 SEELIGSON V. LEWIS & WILLIAMS. [Tyler Term, 
Argument for the appellant. 


between the contract price and 





he market price of the goods at the date fixed 
for executing the contract, then the whole transaction constitutes nothing 
more than a wager, is contrary to public policy and is void. 

.) 3. SAME—PLEADING—See opinion in this case for a plea held to allege matters such . 


} 


as, if true, would constitute a contract made for the sale of a commodity to be 
delivered at a future day, a mere wager or gambling contract 

4. SAME—BrRoKERS—When a broker is privy to the unlawful design of the parties 
to an illegal contract and becomes an actor through whom the thing is to be 
done, and contracts to perform the acts necessary to its achievement, he is 
particeps criminis and cannot recover for services rendered or money paid by 
him on behalf of either in furthering the transaction. 

5. SAME—ADVANCES—CONSIDERATION—If the course of business be such that the 
broker is expected to make advances of money, then his employment is a 
request to him to do what the course of business requires, and the liability to 
repay him will depend, not upon whether the promise to pay was made before 
or after the transaction in which the advances were made, but on whether that 
transaction was legal or illegal. The law implies a promise to pay when one 

person, at the request of another, discharges for the latter a legal obligation 
to a third person or performs for him some lawful servic: but when the 
request is to do some act illegal in its nature, and out of the act itself springs 
the claim of one of the actors, then no promise to pay in arise in favor of 
the actor from his compliance with the request, for in such case, there is no 
valid consideration to support a promise, express or implied 


6. SAME—As between parties to illegal transactions, no one of them can recover 


for anything done or promised in carrying out the illegal enterprise. It is 
immaterial what the form of the undertaking may be, such acts, whether they 
consist in services or in the expenditure of money, on request, cannot consti- 


I 
tute a valid consideration. 


7. SAME—PROMISSORY NOTES—A promissory note given for a debt arising,in whole 


or in part, out of an illegal transaction,is, as between the parties, void fer 


want of consideration. 


8. SAME—CONSIDERATION—PUBLIC POLICY—If any part of the ynsideration for a 
contract is illegal the whole consideration is void, and iblic poliey will not 
permit the enforcement of such a contract as between | irties, it matters not 
whether the consideration is illegal because it consists in m ict prohibited 
by statute or because it violates some rule of the commor 

9. CASE OVERRULED—The case of Boggess v. Lilly, 18 Tex., 200, on the question of 
liability for money advanced in furtherance of an unlawful t saction overruled. 


APPEAL from Harris. Tried below before the Hon. James Mas- 
terson. 
The case will be understood from the opinion. 


Jones & Garnett, for appellant, on sufficiency of the plea attacking 
the legality of the notes, and on question of liability for money 
advanced and services rendered in furtherance of unlawful transae- 
tions, cited: Read v. Smith, 60 Tex., 379; Marx v. Ellswarth, Tex. 
Law Jour., 561; Monroe v. Smalley, 25 Tex., 587; Connor v. Mackey, 
20 Tex., 747; Norvell v. Oury, 13 Tex., 31; Gregory v. Wendell, 8 
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Cent. Law Jour., 115; arts. in Cent. Law Jour., 221, 242, and authori- 
ties there cited; Marshall v. Thurston, 10 Cent. Law Jour., 242; Ever- 
ingham v. Meigham, 15 Cent. Law Jour., 332; Cobb v. Prell, 22 Am. 
Law Reg., N. 8., 609, and note to the decisions where authorities are 
collected. 

On the proposition that if any part of the consideration for a 
contract is illegal, the whole contract is void, they cited : Parsons on 
Cont., vol. 1, pp. 456, 457; 7 Am. Law Reg., N. 8., 572; Cobb 2a. 
Cowdery, and Clements v. Marston, 12 Am. Law Reg., N. 8., 530. 


Baker, Botts & Baker, for appellees, that. when one person, by 
request, pays the debt of another, although the debt may have arisen 
out of an illegal contract and he was aware of that fact at the time, 
the party who pays is entitled to recover it back from him at whose 
request it was paid, cited: Boggess v. Lilly, 18 Tex., 200; Mills 2. 
Johnson, 23 Tex., 308; Lehman Bros. v. Strassberger, 2 Woods, 560; 
Armstrong v. Toler, 11 Wheat., 274; Brooks v. Martin, 2 Wall., 78; 
Roundtree v. Smith, 108 U. 8., 269; Petree v. Hannay, 3 Tenn., 418; 
Thacker v. Hardy, 4 Queen’s B., 685; Owen v. Davis, 1 Bailey, 315; 
Durant v. Burt, 98 Mass., 167; Clark v. Foss, 7 Biss., 338; Sawyer z. 
Taggart, 18 Am. Law Reg., 251. 

That a note given in settlement of a debt arising out of an illegal 
transaction, is not tainted with the vice of the illegal enterprise, they 
cited: DeLeon v. Trivino, 49 Tex., 88; Mills v. Johnson, 23 Tex., 
308; Pfeuffer v. Maltby, 54 Tex., 460; Read v. Smith, 60 Tex., 379; 
Planters’ Bank v. Union Bank, 16 Wall., 500; Brooks v. Martin, 2 
Wall., 78; Cook et al., ex’rs v. Sherman, 20 Fed. Rep., 167. 


STAYTON, ASSOCIATE JUSTICE.—This action was instituted by the 
appellees to recover the amount of three promissory notes executed 
to them by the appellant. 

The appellant answered by a general denial and by a sworn plea, 
which was as follows : 

‘‘And for further answer to plaintiffs’ original and first supple- 
mental petitions in the cause filed, this defendant says, that the three 
notes sued on herein by plaintiffs were not, nor was either of them, 
executed by the defendant for any consideration, good, valuable or 
sufficient in law. This defendant avers, that for some time prior to 
the giving of the notes, the plaintiffs were ergaged in the business 
of brokers, in the city of New Orleans, and as such, among other 
things, bought and sold what is generally and commonly known as 
cotton futures, or futures in cotton, with the understanding between 
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all the parties concerned that no cotton was actually to be received 
or delivered, but that the sale or purchase was to be completed and 
finished by the paying or receiving of the difference ii the price at 
which the cotton was sold or purchased, and the price that cotton 
bore on the date fixed for delivery; that this defendant employed 
plaintiffs to buy and sell such cotton futures for him, with the 
distinct understanding and agreement between them that no cotton 
was to be received or delivered in pursuance of any such sale or 
purchase, but that the difference between the price at which the 
purchase or sale was made, and the price of cotton on the date fixed 
for delivery, was to be paid by the buyer or seller, as the rise or fal] 
in the price of cotton might require; and plaintiffs did make 
purchases and sales of cotton futures for defendant under and in 
accordance with the employment, understanding and agreement; 
that the purchases and sales were mere gambling transactions, with 
no intention, understanding or expectation, on the part of either 
plaintiffs or defendant, or any other party to them, at the time they 
were made, or at any other time, that a real sale, purchase or delivery 
of the cotton was made or to be made. 

That after these transactions between plaintiffs and defendant had 
been going on for some time, plaintiffs claimed that defendant owed 
them a balance for advances made by them under the employment in 
making the sales and purchases, and in paying margins, and plaintiffs’ 
commissions thereon, and for this balance so claimed by plaintiffs, 
and for no other consideration whatever, defendant executed three 
notes, and probably one or two other notes not sued on herein. This 
defendant never received any money, or other good or valuable 
consideration for the notes, or either of them, and there was no 
consideration for said notes, or either of them, except as above stated; 
and plaintiffs, as well as defendant, all the time well knew that the 
sales and purchases were gambling transactions, and that no cotton 
was to be received or delivered under them. 

Wherefore defendant says the notes and each of them are illegal 
and void, and entitle plaintiffs to no recovery against defendant, and 
he prays hence to be dismissed with all his costs.’’ 

To this answer impeaching the consideration of the notes, the 
plaintiffs filed a demurrer, which was sustained by the court, and 
judgment then went against the defendant for the sum shown by them 
to be due. Theaction of the court in sustaining the demurrer, which 
was general in form, but went only to the answer set out, is assigned 
If the mat- 
ters set up in the answers are true, there can be no doubt that the 


as error, and this presents the only question in the case. 
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transactions which form the consideration for the notes sued upon 
transpired in the furtherance of wager contracts, in which the appel- 
lees actively participated. We have no statute in this state prohibit- 
ing such transactions as that set out in the answer, and the matter 
rests with us as at common law. That at common law actions might 
be sustained on wager contracts was not universally true, and distin- 
guished judges have regretted that courts ever felt authorized to 
enforce them in any case. 

In Monroe v. Smalley, 25 Tex., 587, itissaid: ‘‘ It is true that by 
the common law an action could be maintained on a wager, although 
the parties had no previous interest in the question on which it was 
Jaid. But this proposition was always subject to qualifications. 
These qualifications were that an action could not be maintained on 
a wager if it was contrary to publie policy, or immoral, or in any 
other respect tended to the detriment of the public, or if it affects 
the interests, feelings or character of a third person.”’ 

After reviewing cases at some length, which illustrate the tendency 
of later decisions, the opinion proceeds to declare the result and rule 
which we believe to be sustained by authority, and in harmony with 
the present time, in the following language: ‘*‘ The uniform tendency 
of the later decisions is to treat all gaming contracts and all wagers 
as utterly void. We feel ourselves authorized to conform our 
decisions to the public policy and to the sense of morality which the 
modern decisions and the modern legislation on the subject of gaming 
and wagers so clearly indicates. We find that the ancient rule of the 
common law was subject to certain exceptions, and in proportion, as 
the courts have considered these questions, these exceptions to the 
ancient rule have been adjudged to be more and more comprehensive 
in their embrace, until, as has been said, the exceptions to the rule 
have taken the place of the rule itself. We think that in the true 
spirit and meaning of the exceptions to the old rule, all idle wagers 
and all gaming contracts may be properly held to be void.’’ To 
the same effect is Conner v. Mackey, 20 Tex., 748. 

The transactions stated in the answer were essentially gambling 
transactions with no facts to give them semblance of legitimate busi- 
ness, and all such dealings but tend to unsettle fair and legitimate 
trade and to make market values to depend, not on the supply and 
demand, but on the fictitious elevation or depression in prices, 
which in extent, in any given case, will depend on the amount of 
capital invested in the one direction or the other. 

As was well said in Melchert v. Telegraph Co., 11 Fed. Rep., 195— 
“such a dealing amounts to a mere speculation upon the rise and 
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fall of prices. It requires no capital except the small sum to put up 
margins and pay differences. It promotes no legitimate trade. Any 
impecunious gambler can engage in it with infinite detriment to the 
bona fide dealer It enables mere adventurers, at small risk, to agi- 
tate the markets, stimulate and depress prices and bring down 
financial ruin upon the heads of the unwary. It enables the unsern- 
pulous speculator, with little or no capital, to oppress and ruin the 
honest and legitimate trader. Corners and black Fridays and sudden 
fluctuations in values are its legitimate progeny.”’ 

In the absence of any statute prohibiting such transactions, we 
believe the rule thus stated by the supreme court of the United 
States to be that generally approved: ‘* The generally approved 
doctrine in this country is, as stated by Mr. Benjamin, that a con- 
tract for the sale of goods to be delivered at a future day is valid, 
even though the seller has not the goods. nor any other means of get- 
ting them than to go into the market and buy them; but such a 
contract is only valid when the parties really intend and agree that 
the goods are to be delivered by the seller and the price to be paid by 
the buyer; and if, under guise of such a contract, the real intent 
be merely to speculate in the rise or fall of prices, and the goods are 
not to be delivered, but one party is to pay the other the difference 
between the contract price and the market price of the goods at the 
date fixed for executing the contract, then the whole transaction eon- 
stitutes nothing more than a wager, and is null and void.’”’ Irwin». 
Williar, 110 U. 8... 508; Flagg v. Baldwin, 38 N. J. Hq., 227; 
Gregory v. Wendell, 39 Mich., 337; Melchert 7. Telegraph Co., 11 Fed. 
Rep., 193; Pickering v. Cease, 79 Ill., 329; Lyon v. Culbertson, 83 
Ill., 34; Kirkpatrick v. Bonsal, 72 Pa. St., 158; North v. Phillips, 89 
Pa. St., 256; Dickson v. Thomas, 97 Pa. St., 288; Cobb v. Prell, 16 
Cent. Law Jour., 443; Hooker v. Knab, 26 Wis., 511. 

It is urged, however, that if it be admitted that the claim to secure 
which the notes were given, arose out of an illegal transaction in 
which both the appellants and appellee were engaged, yet they are 
entitled to recover, for two reasons: 

1. Because, when one person pays the debt of another, although 
the debt so paid may have arisen upon an illegal contract, the party 
who pays it is entitled to recover it from him at whose request it was 
paid. 

2. Because, after the illegal enterprise was ended, there was a vol- 
untary settlement between the parties, which resulted in the promise 
to pay contained in the notes sued upon. 

Cases have arisen in which persons were held entitled to recover 
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under circumstances stated in the first proposition, and the case of 
Boggess v. Lilly, 18 Tex., 200, is cited to sustain the right. This and 
kindred cases are hard to reconcile with many other adjudicated 
eases, which seem to us to stand upon better reason. 

The class of cases relied upon seem to place the right to recover on 
the ground that the person who makes the payment at the request of 
another is practically a lender of money, and that such lending con- 
stitutes a valid consideration for a promise, which will not be affected 
by the illegality of the transaction out of which grew the claim 
paid. 

To us this assumption seems unsound, unless the person to whom 
the promise is made is a stranger to the illegal transaction. This 
matter was so clearly expressed in the charge of the court in the case 
of Armstrong zv. Toler, 11 Wheaton, 261, which was approved by the 
supreme court of the United States, Chief Justice Marshall deliver- 
ing the opinion, that we here insert it: ‘‘I understand the rule, as 
now well settled, to be that where the contract grows immediately out 
of, and is connected with, an illegal or immoral act, a court of justice 
will not enforce it. And if the contract be in part only connected 
with the illegal transactions, and growing immediately out of it, 
though it be, in fact, a mere contract, it is equally tainted by it. 
The case before supposed of an action for the value of goods illegally 
imported for another, or freight and expenses attending, founded 
upon a promise express or implied, exemplifies a part of the above 
rule; the latter part of it may be explained by the following case: 
As if the importation was the result of a scheme to consign the goods 
to the friend of the owner, with the privily of the former, that he 
might protect and defend them for the owner in case they should be 
brought into jeopardy, I should consider a bond or promise after- 
wards given by the owner to his friend to indemnify him for the 
advances on account of any proceedings against the property or other- 
wise, to constitute a part of the res geste, or of the original transac- 
tion, though it purports to be a new contract. For it would clearly 
be a promise growing immediately out of, and connected with, the 
illegal transaction, and the party to whom the promise was made 
would, by such a contrivance, contribute in effect to the success of 
the illegal measure.’’ 

Of this charge the court said: ‘‘It is laid down with great clear- 
ness that if the importation was the result of a scheme between the 
plaintiff and defendant, or if the plaintiff had any interest in the 
goods, or if they were consigned to him with his privily that he 
might protect and defend them for the owner, a bond or promise 
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given to repay any advances made in pursuance of such understand- 
ing or agreement would be utterly void.”’ 

In the same case the court said: ‘‘ One of the strongest cases in 
the books is Steers v. Laishley, 6 Term Rep., 61, where the broker, 
who had been concerned in stock jobbing transactions and had paid 
the losses, drew a bill of exchange for the amount on the defendant, 
and, after its acceptance, endorsed it to a person who knew of the 
illegal transaction on which it was drawn, the court held that such 
indorsee could not recover on the bill. In this case the broker him- 
self could not recover, being a party in the original offense against 
the law, and his bill being drawn for the very money which was due 
on the original transaction and endorsed to a person having notice, 
left the indorsee in the same situation with the drawer. Yet, Lord 
Kenyon sail in this case, that if the plaintiff had lent the money to 
the defendant to pay the differences, and had afterwards received the 
bill for the money so lent, he might have recovered on it. The differ- 
ence between the case decided, and that put by the judge, is not very 
discernible, as the one or the other may affect morals or the policy of 
the law.”’ 

The case of Irwin v. Williar, 110 U. 8., 510, was one brought by 
brokers to recover sums advanced by them on contracts alleged by 
the defendants to be similar to those set up by the answer in this case, 
and in disposing of the case it was said: ‘* But we are also of the 
opinion that when the broker is privy to the unlawful design of the 
parties and brings them together for the very purpose of entering 
into an illegal agreement, he is particeps criminis, and cannot recover 
for services rendered or losses incurred by himself in behalf of either 
in forwarding the transaction.’’ This case was not based on an 
express promise to pay, made after the transaction had occurred, but 
it seems to us this does not affect the principle. 

If the course of business is such that the broker is expected to make 
advances, then his employment is a request to him to do what the 
course of business requires, and the liability to repay will depend on 
whether the transaction in which the payment was made was legal 
or illegal, and not upon the existence or non-existence of a promise 
to pay made before or after the transaction. 

The services are performed—the thing, legal or illegal, is done—in 
such cases, under the request of the client, but the broker know- 
ingly becomes an actor through which the thing is to be accomplished, 
and contracts to perform the acts necessary to its achievement, and 
can a claim by him to compensation for services rendered or money 
paid, under such circumstances, if the thing done is illegal, consti- 
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tute a valid consideration to Support any contract whether express or 
implied? We think not. The vice which attaches to the thing 
done, towards the accomplishment of which the services rendered or 
money paid went, adheres to it, andit matters not what the request 
may have been or the promise may be, a valid consideration cannot 
be found to support either. 

We are drawn back to the act which the parties originally contem- 
plated, which they together, or the one for the other, undertook to 
perform, in reference to which they must all be considered actors, and 
by the legality or illegality of that must the rights of the parties be 
determined. 

The law implies a promise to pay when one person, at the request 
of another, discharges for him to a third person a legal obligation, or 
performs for him some lawful service; but when the request is to do 
some act illegal in its nature, and out of the act itself springs the 
claim of one of the actors, then no promise to pay can arise in favor 
of the actor from his compliance with the request, for in such case 
there is no valid consideration to support a promise express or 
implied. 

The answer, in effect, alleges that the consideration for the notes 
sued on is in part the services of the appellees in negotiating and 
conducting the enterprise, which, under the answer, we have held 
illegal. If this is so, that would vitiate the contract evidenced by 
the notes, even if at the request of the appellant the appellees had 
paid some money for him on legal demands, for it is well settled, ‘‘if 
any part of a consideration is illegal, the whole consideration is void, 
because public policy will not permit a party to enforce a promise 
which he has obtained by an illegal act or an illegal promise, 
although he may have connected with this act or promise another 
which is legal.’’ 1. Parsons on Contr., 457. It matters not whether 
the consideration is illegal because it consists of some act prohibited 
by statute or because it violates some rule of the common law. 

We do not, however, wish to be understood as placing the decision 
of this case solely on the ground last mentioned, but upon the broad 
and wholesome principle that, as between parties to illegal transae- 
tions, no one of them can recover for anything done or promised in 
‘arrying out the illegal enterprise. It matters not what the form of 
the undertaking may be, such acts, whether they consist in services 
or in the expenditure of money, on request, cannot constitute a valid 
consideration. 

The cases before cited go to the invalidity of such contracts as that 
set out in the ans-ver, and refer to many other cases, English and. 
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American, which illustrate the question as between the pretended 
purchaser and buyer, and between them and a broker who may serve 
them in such operations. Some of those cases were under statutes 
which forbade gambling transactions, but that makes no difference, 
in the view we take of the question, as to their applicability. 

The case of Barnard v. Backhaus, 52 Wis., 603, was a suit by 
holders of a note made by a client to his broker, in consideration of 
substantially the same facts as are set up in the answer in this case, 
In disposing of the question of the liability of the maker of the note 
and of its validity, the court said: ‘* Now, what were Bartlett & 
Mohr employed to do? What the evidence shows they did do, was 
to enter into these gaming contracts for Backhaus. ‘They were 
engaged equally with him in the transaction of illegal business, and 
the fact that they were executing orders of their principal does not 
render their conduct in the matter any the less blameworthy. All 
were engaged in the furtherance of illegal objects—making contracts 
which were unlawful, consequently a note given for money which 
they paid in the settlement of their contracts is tainted with 
ilegality.’’ 

In Fariera v. Gabell, 89 Pa. St., 91, it was insisted, as in the case 
before us, that a note given was valid, but the court said: ‘It is, 
however, contended by the plaintiff’s counsel that even if these were 
gambling operations on Gabell’s part, and so understood by Fariera, 
he should still in equity and good faith be paid for the services 
which he rendered as Gabell’s agent, and Gabell cannot rely on a 
fault which was common to both as a defense ; and it is said in sup- 
port of this proposition that one who lends money knowing that the 
borrower intends to gamble with it, may recover it back. This may, 
perhaps, be true as between such a borrower and lender, but I am 
clearly of opinion that one who should undertake to make a bet or 
wager for another, and advance the money staked, would have no 
right of action against his principal in the event of loss, and I can 
see no difference between such a case and that of an agent who renders 
services and expends money in conducting any other gambling 
operation.”’ 

We are not without adjudications in this state bearing on the ques- 
tion before us. The case of Monroe v. Smalley, 25 Tex., 587, was 
brought to recover money won at the licensed’ game of ten-pins, for 
which a note was given by the loser, and this court held it void. In 
the case of Connor v. Mackey, 20 Tex., 748, the action was brought 
on a note under seal, given for money lost at a game with cards, and, 
as in this case, the consideration was attacked by asworn plea. This 
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court held that the contract was void, not because the game was in 
violation of the statute against gaming, but because it was contrary 
to good morals and public policy, and the opinion cites Norvell z. 
Oury, 13 Tex., 51, as authority for the proposition. 
We are of the opinion that the answer presents a good defense to 
the action, and that the court erred in sustaining the demurrer to it. 
The judgment will be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 8, 1885. ] 
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1. EVIDENCE—REVISED STATUTES, ART. 2257—DEEDS—CERTIFIED CoPY—Whilst the 
primary and leading object of registration under the laws of this state is 
notic et the purpose of art. 2257, R.S., is not to give notice but to estab- 
lish a rule of evid e; and u r that statute if an instrument required or 
permitted iw t ded has heen acknowledged o oved for record, 
and l th t tt origi il mn ¢ liar ith the other 
provisi the law, will stand as tl gh its executior been proved as 
at co ion law, unless an affidavit of forgery be filed; and so also will a 
certified y thereof, if the inability of the party offering it to produce the 
orig nown 

2. SAME—REGISTRATION—RULE OF EVIDENCE—Under the statute the valid regis- 
tration of a deed in one county establishes frzma facte its execution for all the 
purposes for which the deed may be used, and the place where it is to be used 
in evidence cannot affect the que stion There cannot be a rule of evidence in 
force in this state which makes a deed evidence of title in one county and not 
in another, except as title ma be aff ted by the question of notice. 


8. SAME—DECLARATIONS AND RECITALS—PRIVIES—EsToprpEL—The declarations and 


recitals of a person through whom parties claim title to land, if made while 
the title was in him, are admissible as evidence against such parties to show 
the extent of his title and the character of his holding 


4. SUIT BY ONE TENANT IN COMMON AGAINST PARTIES SHOWING NO RIGHT—The extent 


to which one tenant in common may recover against persons showing no right 


oie 


is well settled in this state. (Sowers v. Peterson, 50 Tex., wid; Pilcher v. 


Kirk, 60 Tex., 162. 


APPEAL from Jasper. Tried below before the Hon. W. H. Ford. 

The appellants, Electra C. Hancock, and her husband W. J. 
Hancock, H. H. Allen, Jr., Emmett B. Allen, Myrtle Hancock and 
her husband Jas. W. Hancock, as plaintiffs below, filed their petition 
in the district court of Jasper county, July 25, 1882, in the ordinary 
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form of trespass to try title, against the Tram Lumber company, 
James Masterson and Henry Fox, to recover a league of land in 
Jasper county, granted to Martin Flores. The plaintiffs claimed title 
as the heirs of Harvey H. Allen, deceased. 

Defendants pleaded not guilty. 

John K. Allen, the common source of title under a deed made to 
him by Martin Flores, June 28, 1858, died single, in Houston, Texas, 
August 15, 1838. He then had living his father, Roland Allen, and 
his mother, Sally* Allen, and five brothers, Augustus C., Samuel L,, 
George, Henry R. and Harvey H. Allen, and a sister, Jane Allen, 
Sally Allen died September 20, 1841; Roland Allen died June 6, 
1843; Harvey H. Allen died April 21, 1862, leaving his wife, Electra 
C. Allen (who has since married W. J. Hancock), and several c¢hil- 
dren, who are appellants in this suit. 

Plaintiffs read in evidence a deed made by H. R. Allen and Samuel 
L. Allen to Harvey H. Allen, March 18, 1840, conveying to him the 
Martin Flores league in consideration of 83,000. 

Plaintiffs read a conveyance from Augustus C. Allen to H. R. and 
S. L. Allen, made March 18, 1840, wherein he released all lien, claims 
or interests that he had in the Martin Flores league, and he also 
‘‘ ratified and declared good’’ the sale made by H. R. and 8. L. Allen 
to Harvey H. Allen. The consideration recited is $1,600. 

Defendants offered the following chain of title: A quit claim deed 
made by Charlotte M. Allen, surviving wife of Augustus C. Allen, 
and Eliza Converse, his only child, joined by her husband, James 
Converse, to Robert C. Files, Laura Lubbock, Janie F. Boykin and 
Mandy Files, heirs of David Files, and dated March 5, 1878. This 
conveyance purports to be made in consideration of the fact that the 
releasors believe that Augustus C. Allen had made a deed of the 
Flores league to David Files and to prevent a suit for the title against 
them, and also a consideration of $10.00 The release is to all their 
interest in and to the Flores league and other tracts of lands. 

A deed of ‘** bargain, sale and release’’ by Robert C. Files to James 
Masterson of his one-third interest in the Flores league as heir of 
David and Charlotte B. Files and Mandy Files, deceased, dated August 
17, 1881. This deed conveys an interest in another tract of land, with 
general warranty. The consideration recited as paid for the Flores 
league interest is $100, and as to this tract the warranty is special. 

A deed from Laura Lubbock and her husband T. U. Lubbock, to 
James Masterson, made June 3, 1882, conveying their one-third 
interest in the Flores league, as heirs of David, Charlotte B. and 
Mandy Files, in consideration of $300, special warranty of title. 
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Quit claim deed, with special warranty, from Janie F. Boykin to 
Henry Fox, dated September 20, 1881, conveying one-third interest 
in the Flores league, upon a consideration of $369. 

Warranty deed from O. R. Sholars to G. W. Norsworthy to three 
thousand seven hundred and eighty-eight acres of the M. Flores 
league, dated September 28, 1851. The deed recites a purchase by 
Sholars at tax sale, September 10, 1878, and a consideration of $1,000. 

Special warranty deed from G. W. Norsworthy to the Tram Lumber 
company for the same land, dated October 4, 1881, and reciting a 
consideration of $4,500. 

R. C. Files testified that he had seen among the papers of his father, 
David Files, a deed purporting to have been made by James 8. Hol- 
man, attorney in fact for A. C. Allen, to David Files, dated prior to 
1846, for the Flores league. He thought the deed had been recorded 
in Jasper county, and said ‘that the records of Jasper county had 
been burned at an early period. David Files died in 1853; his wife 
died in 1877. He also testified that Masterson paid him the $100, and 
the deed was made in good faith. 

Henry Fox testified to the purchase of the interest of Janie Boykin 
in good faith, and the payment of the $369. T. U. Lubbock testified 
to the sale in good faith by himself and wife to Masterson, and the 
payment of the $300 consideration. 

The unrendered tax roll of Jasper county for 1877 was read, and 
showed the Martin Flores league as assessed thereon. 

The plaintiffs, in order to show title by purchase under John K. 
Allen, offered in evidence a certified copy from the records of Harris 
county of a deed from A. C. Allen, as surviving partner of A. C. & 
J. K. Allen, to H. R. and 8. L. Allen, dated January 16, 1839, and, 
in connection therewith, an affidavit of the loss of the original, and 
of diligent search and inquiry for the same. This deed was made by 
Augustus C. Allen on January 16, 1839, in his own behalf, and as sur- 
vivor of the partnership of A. C. & J. K. Allen, wherein he conveyed 
to Samuel L. Allenand H. R. Allen (his brothers under whom plaintiffs 
claim) a great number of leagues of land situated throughout Texas, 
also many lots in the city of Houston, Harris county. After reciting 
many grants of land the instrument, which is rather an assignment 
than a deed, contains the following recital: ‘This instrument is 
intended to transfer, for all and several, every article, parcel of prop- 
erty of whatever nature which the said A. C. Allen now owns as his 
property or the property of his deceased brother, John K. Allen, in 
this republic, and if it shall be found that any piece or pieces or parcels 
of property have been overlooked and not incorpor&ated in this article 
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which is the property of A. C. Allen, he, A. C. Allen, agrees and 
binds himself in such case to make special transfers of the same when 
required so to do by the assignees thereof.’’ This instrument was 
attested by William R. Baker and John A. Yates, and duly proven 
up for record by W. R. Baker, January 19, 1839, and recorded in 
Harris county on same date. 

Defendants objected to its admissibility on the ground, amongst 
others, that the original had never been recorded in Jasper county, 
The objection was sustained. The certified copy was filed in the 
papers of the court, February 28, 1883. 


Plaintiffs then offered the same certified copy of the instrument as 


an ancient instrument. The same objections were made, and the 
court refused to permit it to be read. Plaintiffs offered in connection 
with the foregoing instrument a certified copy of an inventory and 
appraisement of property of the partnership of A. C. & J. K. Allen in 
Harriscounty, Sept. 12, 1838. This inventory recites the Martin Flores 
league as part of the property. The appraisers, R. B und R. A, 
Irion, made affidavit to the appraisement; and on the same day and 


before the same officer, as certified by him, **‘ appeared citizen A. ©, 


Allen, surving partner of the firm of A. ©. & J. K. Al ho, being 
sworn, declared that to the best of his knowledg« ii belief the 
inventory hereto annexed of the late firm is a true statement of all 


their property in this republic.’’ This inventory was ordered recorded 
by the probate court, September 13, 1838. 
Defendants objected because the inventory was not signed by A. C, 


Allen, and because it was not evidence of title, and the court excluded 


the papers, to which plaintiffs excepted. Plaintiffs then offered a 
deed from Henry R. Allen and Samuel L. Allen to Harvey H. Allen, 
conveying to him the Martin Flores league in consideration of $3,000, 
This deed bears date March 18, 1840, and was duly attested by William 
R. Baker and James 8. Holman as subscribing witnesses. The 
defendants objected to the reading of the following part of that deed 
‘because it was a recital and not evidence of the facts,’’ viz.: ‘* We, 
H. R. and 8. L. Allen, declaring that deed was made by Martin Flores 
to John K. Allen, June 28, 1838, and that Augustus C. Allen did, by 
virtue of an agreement of partnership which constituted him an equal 
owner with his brother, John K. Allen, whether his name appears in 
the fee of the property or not, and by a decree of the probate court 
of Harris county, both of which documents will be found on the 
records of the county, sell to us, January 16, 1839, the above described 
one league and labor of land.’’ The court sustained the objection, 
and plaintiffs excepted. Plaintiffs next offered a deed made by 
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Augustus C. Allea, as surviving partner of J. K. Allen, releasing to 
H. R. and Samuel L. Allenall lien, claims or interest which he had to 
the Martin Flores league, and ratifying and declaring good the sale 
H. R. and 8. L. Allen had made to Harvey H. Allen. This instru- 
ment was dated March 18, 1840, and attested by William R. Baker 
and James S. Holman, subscribing witnesses. The defendants objected 
to the reading of the following words, because they were recitals 
and not evidence of the facts, viz., ‘‘surviving partner of John 
K. Allen.’’? The court sustained the objection, and plaintiffs excepted. 

The cause was tried March 7, 1884, and resulted in a judgment for 
the plaintiffs for one-sixth of the league. Plaintiffs appealed from 
this judgment and assigned the following errors : 

1. The court erred in excluding the certified copy of the deed from 
A. ©. Allen, as surviving partner of A. C. & J. K. Allen, to H. R. and 
8. L. Allen, copied from the records of Harris county and dated 
January 16, 1839, which was offered in evidence as a conveyance of 
all the land belonging to them as co-partners, and as tending to prove 
the existence of the partnership and his right to dispose of the same 
in winding up such co-partnership. 

2. The court erred in excluding the copy of the deed from A. C. 
Allen, as surviving partner of A. C. & J. K. Allen, to H. R. and 8. L. 
Allen, copied from the records of Harris county, dated January 16, 
1839, and recorded January 19, 1839, which was offered in evidence 
by plaintiffs as an ancient instrument tending to prove the convey- 
ance of the lands belonging to A. C. & J. K. Allen, and all facts 
therein recited. 

3. The court erred in excluding the inventory of lands and other 
property belonging to the partnership of A. C. & J. K. Allen, filed 
and sworn to September 12, 1838, together with the certificate of 
officers, statements and order of court thereto appended, copied from 
the records of the probate court of Harris county, and offered in 
evidence by the plaintiffs as tending to prove that the Martin Flores 
league was a part of the property belonging to the partnership of A. 
C. & J. K. Allen, and that A. C. Allen had a right to sell, and did 
sell, the same to H. R. and 8. L. Allen, by his deed of January 16, 1839. 

4. The court erred in excluding the recitals in the deed of con- 
veyance from H. R. and 8. L. Allen to Harvey H. Allen, offered in 
evidence by plaintiffs as a part of that deed, and as tending to prove 
a covenant of seizin and other facts therein recited. 

5. The court erred in excluding the recitals in the deéd of release 
from A. C. Allen, as surviving partner of A. C. & J. K. Allen, to H. 
R. and 8. L. Allen, offered in evidence by plaintiff as a part of that 
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deed, and as a recitai of facts which would estop him and all persons 
in privity in any manner with him. 


Hume & Shepard and W. W. Blake, for appellants, that the certified 
copy of the deed from A. C. Allen to H. R. and 8.L. Allen, dated 
January 16, 1839, from the records of Harris county where the 
original had been recorded, was, in connection with the affidavit of 
the loss of the original, sufficient evidence of its execution and 
delivery, cited: R.S., art. 2257; Holmes v. Coryell, 58 Tex., 680, 
689; Clifton v. Lillie, 12 Tex., 130, 185; White v. Burney, 27 Tex., 
50; Wallace v. Wilcox, 27 Tex., 60. 

That the inventory and appraisement of the property of J. K. Allen, 
deceased, duly made and filed in the course of the administration of 
his estate, showing that the land in controversy was the property of 
the partnership of A. C. & J. K. Allen, was admissible in evidence, 
and would constitute prima facie evidence that the land was the 
partnership property, as against those claiming under A. C. Allen 
and the distributees of his estate, they cited: Little v. Birdwell, 21 
Tex., 597; Martindale on Conv., sec. 92. 

That the recitals in both of the ancient deeds of the partnership 
estate of A. C. & J. K. Allen in the lands conveyed, in connection 
with the fact of the partnership title of the Flores league contained 
in the inventory and appraisement, filed in the succession of John K. 
Allen, were certainly admissible as tending to show facts from which 
the jury, under a proper charge of the court, could have found the 
existence of the partnership interest in the land in controversy, and 
the right of the surviving partner to convey the same for the purpose 
of settling the debts of the partnership, which was the apparent 
object of the general deed of assignment made by A. C. Allen, survi- 


ving partner to H. R. and 8. L. Allen, they. cited: Johnson v. Tim 
mons, 50 Tex., 521; Veramendi v. Hutchins, 48 Tex., 531-552; s. e., 
56 Tex., 414; Sanger v. Moody, 60 Tex., 96; Menchaca vz. Field, 62 


Tex., 155; Forman 7. Crutcher, 2 A. K. Marshall, 69; Gould v. West, 
32 Tex., 347; Martindale on Conv., sec. 169. 

That the two deeds from A. C. Allen, surviving partner, were suffi- 
cient to pass the title to the land in controversy, for all the purposes 
ofthis suit, at leastto H. R.and 8. L. Allen, who in turn conveyed it to 
plaintiffs’ ancestor, Harvey H. Allen, they cited. Baxter. Garbrough, 
46 Tex., 231; Walker v. Abercrombie, 61 Tex., 69-74; Carter v. Conner, 
60 Tex., 52;*Woodley 2. Adams, 55 Tex., 526-531; Shanks v. Klein, 
104 U. S., 18; Allen v. Withrow, 110 U. S., 120-130; Griffey 2. 
Northeutt, 5 Heiskell, 747; Solomon v. Fitzgerald, 7 Heiskell, 552; 
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Andrews v. Brown, 21 Ala., 457; Offutt v. Scott, 47 Ala., 104; Dyer 
vy. Clark, 5 Metcalf, 562; Burnside v. Merrick, 4 Metcalf, 537; Shearer 
v. Paine, 12 Allen, 289; Dupuy v. Leavenworth, 17 Cal., 263; Jones 
v. Parsons, 25 Cal., 100; Pierce v. Trigg, 10 Leigh, 406-422; Merritt 
v. Dickey, 38 Mich., 44; Barry v. Briggs, 22 Mich., 201; Cobble 2. 
Tomlinson, 50 Ind., 550; Wilson v. Nicholson, 61 Ind., 244; Buffum 
v. Buffum, 49 Me., 108; Loubat 2. Nourse, 5 Fla., 350, 356, 358; 
Fowler v. Bailey, 14 Wis., 126, 129, 130; Ludlow v. Cooper, 4 Ohio 
St., 7, 8. 

That one or more of several tenants in common may sue for and 
recover the whole of the land, as against parties having neither title 
nor color of title, they cited: Sowers v. Peterson, 59 Tex., 216; 
Pilcher v. Kirk, 60 Tex., 162. 


T. W. Ford, for appellees, cited: R. 8S., art. 4786; Stovall v. Car- 
michael, 52 Tex., 384; Sowers v. Peterson, 59 Tex., 220; Pilcher vz. 
Kirk, 55 Tex., 216. 


STAYTON, ASSOCIATE JUSTICE.—The deed from A. C. Allen to H. 
R. and8. L. Allen, of date January 16, 1839, embraced land in Harris 
county, and was there recorded. A certified copy of that deed was . 
offered as evidence after the proof of the inability of the plaintiffs to 
produce the original was made, and it was excluded presumably Hi 
upon the ground that it was not admissible because never recorded 
in Jasper county, in which the land in controversy is situated. It is | 
not contended that the deed was not properly recorded in Harris 
county. : 

The statute provides that ‘‘every instrument of writing which is 
permitted or required by law to be recorded in the office of the clerk 
of the county court, and which has been or may be’ so recorded after 
being proved or acknowledged in the manner provided by the laws 
in force at the time of its registration, shall be admitted as evidence 
without the necessity of proving its execution; provided, ete., * * 
And whenever any party to a suit shall file among the papers of the 
cause an affidavit stating that any instrument of writing, recorded as 
aforesaid, has been lost, or that he cannot procure the original, a 
certified copy of the record of any such instrument shall be admitted 
in like manner as the original could be.’’ BR. S., 2257. 

The statute further provides that ‘‘all deeds, conveyances, mort 
gages, deeds of trust, or any other written contract relating to real 
estate, which are authorized to be recorded, shall be recorded in the 
county where such real estate, or a part thereof, is situated.’’ R. S 
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4333. This last provision in the statute is found in immediate con- 
nection with that part of the act of February 5, 1540, regulating 
registration which declares that all such instruments as above 
described ‘‘shall be void as to all creditors and subsequent purchasers 
for valuable consideration without notice, unless they shall be 
acknowledged, or proved, and filed with the clerk. to be recorded 
as required by law; but the same as between the parties and their 
heirs, and as to all subsequent purchasers, with notice thereof, or 
without valuable consideration, shall, nevertheless, be valid and 
binding.”’ R.S8., 4332. 

The primary and leading purpose of registration, under the laws 
of this state, is notice, and that all persons may be advised as to the 
place where they may get information as to the state of the title to 
land, the law requires the registration to be made in the county in 
which the land, which may be the subject of inquiry, is situated, in 
whole or in part. Wedo not think, however, that the registration 
of a deed, or other instruments which affects the title to several sepa- 
rate or distinct tracts of land situated in different counties, in a 
county in which some of the tracts may be situated, would be such 
registration as would operate as notice of the deed or other instru- 
ment, in so far as the same might embrace lands not situated in the 
county in which registration is made. 

If, however, such deed or instrument affects the title to land in one 
tract, but partly in two or more counties, then registration in either 
county would be notice, for persons are presumed to know in what 
county lands in which they propose to deal are situated, and, if situ- 
ated in two or more, it becomes their duty to examine the registry of 
every county in which registration of a deed or other instrument 
affecting title to the particular tract of land may, under the law, be 
made. 

The purpose of the provision of the statute first quoted, however, 
is not to give notice, but to establish a rule of evidence. Under that 
statute, if an instrument required or permitted by law to be recorded 
is acknowledged or proved for record and recorded as the law 
requires, upon compliance with the other provisions of the law, the 
original stands as though its execution was proved as at common law, 
unless an affidavit of forgery be filed, so stands a certified copy, if 
the inability of the person offeri 
shown. 

There can be no question that the certified copy offered could have 


ig it to produce the original be 


> 


been used as evidence in an action in Harris county, in any suit 
involving title to land situated in that county and conveyed by the 
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deed. Why? Certainly for no other reason than that, under the 
statute, the execution of the original is deemed to be sufficiently 
proved by its valid registration. If the acts which ultimated in 
valid registration in Harris county have the effect to establish prima 
facie the execution of the deed, the place where it is to be used in 
evidence cannot affect the question. 

If valid registration establishes execution it does so for all purposes 
for which the deed may be used, and at all places, subject to the law 
which makes this registration in effect prima facie proof of execu- 
tion. There cannot be a rule of evidence in force in this state which 
makes a deed evidence of title in one county and not in another, 
except as title may be affected by the question of notice. This ques- 
tion was considered by the supreme court of the United States in 
the case of McKeen v. Delaney, 5 Cranch., 29. 

In that case Chief Justice Marshall, in the opinion given in the 
case, said: ‘‘ This deed was, unquestionably, properly admitted to 
record in the office of the city and county of Philadelphia. It con- 
veyed lands lying within that city and county, and on any construction 
of the act, might be there recorded. * * * The whole deed then 
is evidence by the letter of the act. The whole is a copy from the 
record. If the validity of the conveyance depended on its being 
recorded in the county where the land lies, then a deed might be 
good as to one tract, and bad as to another. But the deed is valid, 
though not recorded, and the question is whether the copy is 
evidence as to everything it contains. The execution of the deed is 
one entire thing, and is proved so as to admit the instrument to 
record. The copy, if true in part, is true in the whole, and if evi- 
dence in part, must, under the act, and on the general principle that 
it is a copy of a record, be evidence in the whole.”’ 

The same ruling was made in the following cases: Simms’ Lessees 
v. James Read, 3 Tenn. (Cooke), 345; Lessees of Scott v. Leather, 3 
Yates (Penn. ), 184; Jackson v. Rice, 3 Wendell, 180. 

The inventory of the estate of J. K. Allen, filed in the probate 
court for Harris county, filed and sworn to by A. C. Allen on Sep- 
tember 12, 1838, showing that the land in controversy was owned by 
J. K. Allen and himself as partners, was admissible, if for no other 
reason, because it contained, as did the deed before referred to, decla- 
rations of A. C. Allen, under whom the defendants claim, to the 
effect that he had an interest in the land at the time of the death of 
J. K. Allen, other than such as he might acquire by inheritance. 

Declarations of the person through whom defendants claim, made 
while title was in him, would be admissible as against them, to show 
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the extent of his interest and the character of his holding. For the 
reasons given above, the recitals contained in the deed made by 
A.C. Allen to H. R. and 8S. L. Allen, of date March 18, 1840, ought 
to have been admitted. The deed of date March 18, 1840, made by 
H. R. and 8. L. Allen to Harvey Allen, contained recitals of the manner 
and extent of the holding of A. C. Allen, tending to show that the 
land in controversy was owned by A.C. & J. K. Allen as partners, 
and in so far as it contained such recitals was excluded. This action 
of the court is assigned as error, but it would not ordinarily be error 
unless it was shown that the defendants in some way hold under the 
persons who made that deed. 

It appears, however, that A. C. Allen, under whom the defendants 
claim, on the day the deed was made, ratified it, and used language 
in his deed, by which the ratification was made, substantially the 
same as recited in the deed from H. R. and 8. L. Allen to Harvey Allen, 
Under this state of facts, it must be held that A. C. Allen had 
knowledge of the recitals in the deed which he ratified, and that they 
were admissible against persons claiming through him. The recitals 
tended to show the extent of the interest he could convey otherwise 
than as asurviving partner, and tended to show that he claimed power 
to convey the whole as the surviving partner; and, by ratifying the 
deed, he must be held to have ratified all recitals which were material 
to show the extent and character of the interest which he intended 
and claimed the power to convey. 

We have not thought it necessary to consider whether related, as 
were all the parties to the deeds rejected, to their subject matter and 
to each other, the deeds ought not to have been admitted with all 
their recitals as ancient instruments. 

The near approach of the close of the term precludes an examina- 
tion of the questions suggested by the appellees, as to the effect of 
the deeds made by A. C. Allen upon any title he may have acquired 
after they were made; besides, this question may not be necessary to 
the future disposition of the case. 


The extent to which one tenant in common may recover against 
persons showing no right is well settled. Sowers v. Peterson, 59 
Tex., 217; Pilcher v. Kirk, 60 Tex., 162. 

For the errors mentioned the judgment will be reversed and the 
cause remanded. 

REVERSED AND REMNANDED. 


[Opinion delivered December 21, 1885. ] 
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JNO. BUCHANAN V. KAUFFMAN & RUNGE. 
(Case No. 1832) 

1, WARRANTY—VENDOR AND VENDEE—REQUEST TO DEFEND—JUDGMENT—EVIDENCE. 
In order that a judgment rendered at the suit of a third party against the 
vendee of goods sold with warranty of title, may, in an action upon the war- 
ranty, be conclusive or even admissible as evidence of any fact necessary to 
show failure of title, there must have been a request to the warrantor to defend 
the action in which the title to the goods was,in controversy. (Citing Clark v. 
Mumford, 62 Tex., 553, and Eastman v. Ward, Dewey & Co., Galveston term, 
1883.) 

9, SamME—See this case for evidence held not to show such facts as would make a 
judgment rendered against the warrantee admissible as evidence in an action 
upon the warranty to prove the breach. 


APPEAL from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

John Buchanan sued Kauffman & Runge, March 26, 1883, in 
Galveston district court, for $1,526.33, claimed to be due him by 
reason of defendants’ breach of express warranty of title to a stock 
of merchandise sold by them to him December 18, 1880, for a consid- 
eration in cash and notes (afterwards paid), amounting to something 
over $3,000. 

Plaintiff alleged that shortly after the sale to him part of the stock 
was attached by writ from United States circuit court at Waco, in a 
suit between third parties, as the property of the defendant in that 
suit; that on the trial of the right of property between the attaching 
creditors and plaintiff, the title claimed by the latter under Kauff- 
man & Runge failed, and he was compelled to pay, in consequence 
thereof, a judgment for $1,226.33, rendered in the attachment suit. 

Plaintiff claimed to have notified Kauffman & Runge of the attach- 
ment proceedings, and to have requested and urged them to make 
their warranty effective. He also averred an earnest effort. on his 
part to maintain his claim to the goods under the defendants’ title. 

The defendants answered by general demurrer and general denial. 
The demurrer was overruled. On the trial, the jury, under a charge 
of the court so directing them, rendered a verdict for the defendants, 
and judgment was entered in pursuance thereof. Plaintiff’s motion 
for a new trial was overruled and the cause is here on his appeal. 

The points relied on for a reversal of the judgment are sufficiently 
indicated in the opinion. 


Hume & Shepard, for appellant, on the proposition that the court 
erred in excluding from the jury third answer in the deposition of M. 
D. Herring, showing notice to Kauffman & Runge of pendency of 
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suit involving title to the goods, request for evidence therein, and 
notice of appellant’s intention in event of loss to hold them upon 
their warranty, cited. Robbins v. City of Chicago, 4 Wall., 658; Loye 
v. Gibbons, 2 Fla., 598; Beers v. Pinney, 12 Wend., 309 ; Bridgeport 
Ins. Co., v. Wilson, 34 N. Y., 275. 


Robert G. Street, for appellees, that the testimony was properly 
excluded, cited: [lies v. Fitzgerald, 11 Tex., 429; Eastham », Ward 
et al., court of appeals, Galveston term, 1883; Freeman on Judg,, 
181; Rawle on Cov., 219, 228, 232; Paul v Whitmore, 3 Watts &§,, 
410; Sommers v. Schmidt, 24 Wis., 421; Boyd v. Whitfield, 19 Ark., 
447; Davis v. Wilbourne, 1 Hill (S. C.), 27; Turpen v, Thomas, 2 
Hen. & M., 139. 


STAYTON, ASSOCIATE JUSTICE.—The appellant relies solely on the 
judgment rendered against him in favor of Crow, Hargedine & Co,, 
to establish the fact that the conveyance from Moore to appellees was 
fraudulent, and to establish the breach of warranty which they gave 
to him when he purchased the goods from them. 

The only question is whether the appellant took such steps, prior 
to the rendition of that judgment, as make it proper evidence against 
the appellees to show that no title passed by their sale to him, or to 
make it admissible as evidence to prove the breach of warranty. 

The evidence bearing upon this question was that of M. D. Herring, 
who testified by deposition in answer to an interrogatory which 
required him to state whether, as counsel for appellant he requested 
the appellees to defend the suit of Crow, Hargedine & Co. against 
appellant, to which he answered as follows: 

‘*Some time after we were employed in the case, and while we were 
preparing it for trial, I called at the office of Kauffman & Runge at 
Galveston, with a view of talking to them about the case; met Mr, 
Runge, of Kauffman & Runge, and explained to him my business, 
At first he appeared indifferent about the matter, and I told him all 
about the nature of the suit, and that the goods which John 

suchanan had bought from Kauffman & Runge had been seized for @ 
debt of R. M. Moore; that Buchanan had set up claim to the goods 
in the Federal court at Waco, and, if he lost in the suit, that he would 
hold Kauffman & Runge liable on the warranty contained in their 
bill of sale to John Buchanan. Mr. Runge then appeard to take 
some interest in the matter, and introduced me to his book-keeper, 
Mr. Ruhl, who, he said, would give me information oh the subject, 
and then Mr. Ruhl talked to me about the matter in his presenee, 
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telling me that the purchase from Moore by Kauffman & Runge was 
bona fide, and the sale to Buchanan was likewise, and showed me how 


the matter stood on the books of Kauffman & Runge. After return- 
ing to Waco I propounded interrogatories to Mr. Ruhl, which were 


crossed by opposing counsel, all of which he answered, as shown by 
his depositions taken in the case of Crow, Hargedine & Co. v. John 
Buchanan. The interview spoken of with Mr. Runge oceurred some 
time in January or February, while the supreme court was in session 
at Galveston, but I cannot remember whether it was in 1881 or 1882, 
but I think it was in 1882.”’ 





Herring was one of the attorneys for Buchanan in the suit between 
him and Crow, Hargedine & Co. When this evidence was offered 
it was objected to by appellees. Whereupon, on demand of the 
court, the plaintiff stated that the object of the evidence was to show 
that plaintiff had given defendants notice of the pendency of the 
suit, of his desire for them to assist him with their evidence, and of 
plaintiff’s expectation to look to them for indemnity in ease the 
property should be lost in the pending suit; and that the notice was 
given in a reasonable time, and thereby to conclude defendants, 
through the judgment, in so far as the paramount title to the prop 
erty is concerned. It was also contended that, if not conclusive, the 
evidence nevertheless had the effect to make th judgment prima 
facie evidence of the paramount title of plaintiff therein, The court 
sustained the objections, to which ruling the plaintiff excepted. 

The counsel for defendants objected to the answer on the ground 
that it was inadmissible, because not sufficient to conclude defendants 
by reason of the judgment rendered in the cause involving the title 
to the property, for the reason that it was not notice to defendants to 
defend or assist in defending that cause. 

Taking the testimony of Herring as proving, or sufficient to prove, 
every fact to which it relates, we are of the opinion that it does not 
show such facts as will make a judgment rendered against the war- 
rantee admissible to prove the breach of warranty in an action upon 
it. This question was considered in the case of Clarke 7. Mumford, 
62 Tex., 533, and also in the case of Eastham v. Ward, Dewey & Co., 
decided at Galveston term, 1883, and not reported. 

These cases, in effect, hold that there must be a request to the war- 
rantor to defend the action in which the title to the thing warranted 
is in controversy. We think this a sound rule, and do not feel 
authorized to sanction a loose method by which a person may be so 
connected with a cause, without being actually made a party to it in 
some manner recognized as sufficient in law, as to make the judgment 
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to be rendered in it conclusive, or even admissible as evidence of any 
fact necessary to show the failure of title to property sold with 
warranty. Cases bearing upon this question are cited in the cages 
referred to. 

If there had been any other evidence in the case tending to show 
a request to the appellees to defend the action, then the evidence of 
Herring should have been admitted, for it tended to show that the 
warrantors were notified of some facts, of which it would be necessary 
to give them notice in order to make the judgment rendered evidence 
against them. The statement of Buchanan evidently has reference to 
what was said and done by his counsel Herring, and if not, this should 
have been shown. It cannot be presumed from anything which 
appears in the record beforeus. Weare therefore of the opinion that 
the court did not err in excluding the evidence of Herring, and as 
there was no proof of such facts as would render the appellees liable 
upon their warranty, it was not error to direct a verdict for the 
defendants. 

There was nothing to prevent the appellant from proving the facts 
which would show the breach of warranty. No such facts were 
proved, but he relied on the judgment against himself as sufficient 
proof of everything necessary to entitle him to recover. In this he 
made a mistake, from the consequences of which we have no power 
to relieve him. The judgment must be affirmed. 

AFFIRMED. 

[Opinion delivered December 18, 1885. | 


F. S. TAYLOR ET Ux.v. H. J. Huck & Co. 
(Case No. 5382 


1. HOMESTEAD—STATUTORY LIEN OF MATERIAL-MAN—LIEN BY CONTRACT—F. T. and 
L. T., husband and wife, executed to H. & Co. their joint promissory note for 


$1,221.00, reciting therein that the amount for which it was given was fora 
balance due to payees for lumber and material furnished in the construction 
and repair of their homestead and hotel situated on lot No. 2, block No. 5, in 
the town of Goliad, Texas, and that the note constituteda builders’ lien on 
the property until paid; which note was duly acknowledged and recorded. In 


a suit by H. & Co. to recover on the note and to enforce their lien on the prop- 
erty, —Held - 

(1) That, in view of the recitals in the note, the ptesumption, in the absence 
of proof to the contrary, is that the property was the homestead of the 
defendants. 

(2) That the material having been furnished prior to, and not in pursuance 
of the contract upon which the suit is founded, the note did not create @ 
lien upon the homestead. 
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Statement of the case 


(2) That, independent of the mechanic’s lien which the law creates, such a 
note as the one described would constitute an express lien by contract, 
enforcible, except as against the homestead. 

2, LIEN ON PROPERTY YET TO BE ACQUIRED—EQUITY—One who has in contemplation 
the purchase of property, may by contract impose a lien which will be valid in 
equity, and will attach as a charge upon the particular property as soon as he 
acquires title thereto. 

8, CASES APPROVED—Mitchell v. Winslow, 2 Story, 620; Wright v. Birchee, 72 Mo., 
179; Butterford v. Stewart, 79 Mo., 216; Morrill v. Noyes, 56 Me., 458, cited 
and approved. 


ApPpEAL from Goliad. Tried below before the Hon. H. C. Pleas- 
ants. 

This suit was instituted by H. J. Huck & Co. against the appel- 
lants, F. 8S. Taylor and his wife L. B. Taylor, on February 16, 1882, 
in the district court of Goliad county, on a promissory note for 
$1,221, and bearing date August 9, 1877, and to foreclose a lien upon 
the property therein described, for lumber and material furnished. 
The note was signed by Taylor and his wife, was acknowledged by 
them as prescribed by law, was duly recorded, and is as follows: 

“On or before the first day of March, 1878, we promise to pay to 
H. J. Huck & Co., or order, the sum of twelve hundred and twenty- 
one dollars, with ten per cent. interest from date—this being a 
balance due them for lumber and material furnished in the construe- 


‘ tion and repair of our homestead and hotel, situated in the town and 


county of Goliad, state of Texas, on lot No. 2, block No. 5, range 
letter ‘ EE’, constituting a builder’s lien on said property until paid, 
subject to Mrs. Jane S. Hedrick’s claim on the original rock building 
and lot.” Appellants, in their answer, admitted the execution of the 
note by them, but alleged that the title to the lot therein described, was, 
at the time the lumber was furnished, and at the time the contract was 
made, in Mrs. Hedrick, who refused to join them in giving the lien, 
and that these facts were known to appellants; that the building, for 
which the lumber had been furnished, was afterwards destroyed by 
fire, and that appellant, F. S. Taylor, after the fire, acquired title to 
a portion of the lot mentioned in said note (describing such portion 
by metes and bounds), and erected thereon another and entirely 
different building, which appellants had used and occupied continu- 
ously, since its completion, as their homestead. 

Appellees replied by supplemental petition that, appellants had 
represented themselves to them as being the owners of the property, 
and appellees, wholly relying upon such representation, had been 
thereby induced to forbear resorting to other methods by which they 
could have collected or secured their claim. 
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Argument for the appellees. 




























The cause was tried without the intervention of a jury, the court 
rendering judgment in favor of appellees for the amount due on the 
note, and decreeing foreclosure of the lien upon that portion of the 
lot to which they had secured title. 

There is no statement of facts, but the conclusions of fact, as found 
by the court, are in the record. 

The court found that appellants’ hotel had been built of lumber 
furnished for that purpose by appellees; that the contract declared 
on was executed by F. 8S. Taylor and his wife to secure a balance diy 
appellees for the lumber; that at the date of the contract Taylor and 


his family, which consisted of his wife and children and his mother, 
Mrs. Jane Hedrick, were occupying the hotel; that the legal title t 


the lot, upon which the hotel was situated, was then in Mrs. Hedrick, 


and that this fact was known to appellees before the contract sued on 
was executed by Taylor and wife; that F. 8S. Taylor, at the instance 
of appellees, requested his mother to join himself and wife in the 


contract, but that she refused to do so; that appellees were indueed 


' 
to believe. from representations then made to them by F. §. Taylor, 


that he would eventually become the owner of the lot; that a few 
months after the execution of the contract, the hotel was destroyed 
by fire, after which Mrs. Hedrick, at the request of F. S. Taylor, 
conveyed a portion of the lotto a third party, who advanced to F, 
S. Taylor money to build a hotel upon ii; that Taylor subsequently 
paid back the money advanced to him, whereupon Mrs. Hedrick’s 
vendee conveyed to him that particular portion of the lot, and that 
appellants had been occupying the same as their homestead ever 
since its purchase by Taylor. 


D. D. Claiborne and Woodruff & Merriwether, for appellants, cited: 
Const., art. 6, sec. 50; R.S., art. 3174; Manwaring v. Terry, 39 Tex., 
67; Ragsdale v. Goheke, 36 Tex., 286; Page v. Arnim, 29 Tex., 72; 
Burleson v. Burleson, 28 Tex., 415; Guilbeau v. Mayo, 15 Tex., 410; 
Parsons on Cont., vol. 2, p. 791; Smith’s Leading Cases, vol. 2, pp. 
672, 711; Mayer v. Ramsey, 46 Tex., 371; Scoby v. Sweatt, 28 Tex., 
731; Luter v. Rose, 20 Tex., 648; Blanchard v. Brooks, 12 Pick., 67; 
Miller v. Ewing, 6 Cush., 34; Van Rensselaer v. Kearney, 11 How., 
297; Kimbro v. Hamilton, 28 Tex., 568; Williams v. Chandler, 25 
Tex., 11; Parker v. Campbell, 21 Tex., 763;. Hardy v. DeLeon, 5 
Tex., 244. 


Lackey, Stayton & Kleberg, for appellees, cited: Const., art. 6, see. 
50; R.S., art. 3174; Phillips on Mechanics’ Liens. 
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Watts, J., Comm. App.—This record is silent as to the contract 
relation existing between F. 8. Taylor and Mrs. Hedrick respecting 
the lot in controversy at the time the material was furnished and the 
note executed. The court merely finds that at the time the legal 
title was in Mrs. Hedrick, and that Taylor induced the appellees to 
believe that he would eventually become the owner of the lot. In the 
absence of a statement of facts, it will be presumed that the conclu- 
sions of fact found by the court are fully sustained by the evidence. 
But the court does not find whether the property was or was not the 
homestead of Taylor and wife at the time the material was furnished 
and the note executed. However, it is stipulated in the note that the 
material had been furnished in the construction and repair of appel- 
lants’ homestead and hotel, situated upon the lot. 

While the legal title to the lot might have then been in Mrs. 
Hedrick, still there might have existed such an arrangement between 
her and appellants, respecting the lot, as would have clothed it with 
the homestead character, except as against Mrs. Hedrick. Then, in 
the absence of any finding of this court to the effect that the property 
was not the homestead of appellants at the time the note was 
executed, that presumption could not be indulged in support of the 
judgment. In view of the fact that by the recital in the note the 
property is declared to be the homestead of appellants, the 
contrary presumption could not be indulged at the expense of the 
record. ® 

Assuming that the property was then the homestead of appellants, 
there seems to be two fatal objections to maintaining the suit as 
brought. By the terms of the note it appears that the material had 
been furnished previous to its execution, the amount for which the 
note was given ‘* being a balance due them for lumber and material 
furnished, ete.,’’ as stated in the note. Hence the material was not 
furnished in pursuance of the contract upon which the suit is founded, 
and that is essential to creating the lien upon the homestead. General 
Laws, 1876, p. 91, sec. 4; Reese & Jandon v. Corlew, 60 Tex., 71; 
Const., art. 16, sec. 50. 

In Martin v. Roberts, 57 Tex., 564, it was in effect said, that when 
the written contract recites that the mechanic’s lien is reserved that 
it would constitute an express lien by contract, independent of the 
mechanic’s lien which the law creates, when its terms have been 
complied with. But, considering the property as the homestead of 
appellants at the time the contract was made, the constitution 
declares that ‘‘no mortgage, trust deed or other lien on the homestead 
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shall ever be valid, ete.’’ So that no lien created by contract, except 
as provided by the constitution, would be valid. 

It appears that the case was not fully developed in the court below, 
at least it’ is so presented by the record before the court, that the 
justice of the case might not be attained by any judgment that could 
be rendered upon it. Hence we recommend that the judgment be 
reversed and the cause be remanded. In view of another trial, it 
should be remarked that if it be made to appear that appellants had 
no such equity or interest in the lot, at the time the contract was made, 
as would support the homestead claim, then, as a matter of course, 
the features of the case heretofore considered would not interpose any 
obstacle to the foreclosure of the lien. Moreover, if appellants were 
in possession of the land, notwithstanding they may not have had 
such equity or interest in it as would support the homestead claim, 
nevertheless, if they represented to appellees that they would secure 
the title to it, and thereby induced them to furnish the material on 
the basis of the lien expressed in the contract, then, as between the 
parties to the contract, no good reason is perceived why the lien 
would not attach upon the acquisition of title by appellants. 

In Mitchell v. Winslow, 2 Story, 630, it was remarked by Justice 
Story: ‘It seems to me the clear result of all the authorities that 
whenever the parties by their contract intend to create a positive lien 
or charge, either upon real or personal property, whether in esse or 
not, it attaches in equity a& a lien or charge upon the particular 
property as soon as the assignor or contractor acquires title thereto.” 

See also, Wright v. Birchee, 72 Mo., 179; Butterford v. Stewart, 79 
Mo., 216; Morrill v. Noyes, 56 Me., 458. 

REVERSED AND REMANDED. 

[Opinion adopted December 8, 1885. ] 


Justice Stayton did not sit in this case. 
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V. B. CLIFFORD, GUARDIAN, v. L. W. CAMPBELL, ADM’R. 
Case No. 2114) 


1. ESTATES OF DECEDENTS— PREFERRED CLAIMS — SUBROGATION — ADMINISTRATORS, 

MISAPPLICATION OF FUNDS BY—C., a creditor of the third class of the estate of 
: P., deceased, whose claim had been duly allowed, approved and classified, held, 
as security therefor, a lien on the only property known to belong to the estate 
This property was sold for an amount insufficient to have satisfied C.’s claim 
had the whole of it been applied thereto, but the administrator, under an order 
of the court in which the administration was pending, and in pursuance of an 
agreement between him and C., applied a portion of the proceeds of the sale to 
the discharge of claims of the first and the second class against the estate, and 
the remainder to the payment of C.’s claim, leaving a balance due on the latter. 
Subsequently, other property belonging to the estate wis discovered, which 
was likewise sold by the administrator, under an order of the court, and the 
proceeds of this sale, being insufficient to fully discharge the remaining 
indebtedness of the estate, were distributed, fro vata, by the administrator 
amongst the holders of claims of the fourth.class and C. The administrator 
reported his action in the premises to the court, and C. filed exceptions to the 
report, claiming that she was entitled to be reimbursed, out of the proceeds of 
the last sale, the full amount used from the fund upon which she held a lien, in 
the payment of preferred claims. Held: 

(1) That C., upon the payment of the claims of the first and the second class 
out of the fund upon which she held a lien, becamesubrogated to all the rights 
which the owners of those claims would have had against the property subse- 
quently discovered had not their claims been thus satisfied, and was entitled to 
have paid to her, out of the proceeds of the sale of such property, an amount 
equal to that paid on claims of the first and the second class out of the fund which 
was a security for her debt, and then, as to the balance of her claim, to share, 
pro rata, with the creditors of the fourth class any fund that might remain 
in the hands of the administrator. 

(2) That if the administrator improperly applied to the discharge of claims 
of the fourth class so much of the fund received from the sale of the subse- 
quently discovered property, that there is not remaining in his hands an 
amount sufficient to satisfy C.’s claim as above limited, he may be made respon- 
sible for any deficiency that may exist 


2. Fact casE—Estorre.t—See this case for facts held not to operate as an estoppel. 


Error from Washington. Tried below before the Hon. J. B. 
McFarland. 
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Statement of the case. 





This suit originated, December, 1881, in the county court of 
Washington county, sitting as a court of probate. The appellant, 
Mrs. V. B. Clifford, as guardian of several minor children, was the 
holder of a claim of the third class, duly allowed, approved and 
classified, against the estate of T. R. Power, deceased, the same being 
secured by a deed of trust on lands belonging to that estate. These 
lands were sold by the administrator, L. W. Campbell, under an 
order of the county court to satisfy the lien held by Mrs. Clifford. 
The proceeds arising from the sale were, however, not sufficient for 
that purpose, and as they constituted the only assets then known to 
belong to the estate, the court ordered the administrator to pay all 
claims of the first and the second class against the estate out of this 
fund. Afterwards, under this order, and in conformity with a written 
agreement between Mrs. Clifford and the administrator, all claims of 
the first and the second class, aggregating $130.80, were paid out of 
the proceeds of the sale of the lands, and the remainder went asa 
credit on Mrs. Clifford’s claim, leaving a balance due on the latter, 
Her claim was the only claim of the third class against the estate, 
but there were several claims of the fourth class, aggregating about 
$1,015 00. Subsequently other lands belonging to the estate were 
discovered upon which no lien existed. These lands were also sold 
by the administrator, and the fund realized therefrom (3710.00), being 
insufficient to pay in full the remaining indebtedness of the estate, 
was, in pursuance of an order of the court, passed September 22, 
1881, distributed by him, pro rata, amongst the holders of claims of 
the fourth class and Mrs. Clifford. On November 26, 1881, the 
administrator filed his final account, showing his action in the matter 
of the distribution of the last mentioned fund, and asked that the 
same be approved by the court. 

On December 2, 1881, Mrs. Clifford filed objections to the account, 
and prayed that it be revised and corrected, and that the administra- 
tor be required to pay to her, in preference to creditors of the fourth 
class, an amount, out of the proceeds of the last sale, equal to that 
paid out of the fund on which she held a lien, in satisfaction of pre- 
ferred claims. The county court overruled Mrs. Clifford’s objections, 
denied the order asked by her and approved the account, from which 
ruling she appealed to the district court. In September, 1853, the 
district court heard the cause on appeal, and rendered judgment 
therein that Mrs. Clifford and P. P. Clifford, her husband, who, pend- 
ing the proceedings in that court, had been made, pro forma, a party 
plaintiff with her, take nothing by their suit, etc., and from that 
judgment they have prosecuted their writ of error. 
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Argument for the plaintiff in error. 


There were eleven assignments of error, but the fourth, fifth and 
sixth assignments, it is believed, present the points discussed in the 
opinion, and are as follows: 

4. The court erred in holding that plaintiff should have applied to 
the county court while the funds were still in the hands of the 
administrator, to have the assets marshalled in her favor, and that 
having failed to so apply, she is not entitled to recover the amount 
paid out by her on first and second class claims. 

5. The court erred in holding that plaintiff having received a 
pro rata share of the money distributed amongst the creditors is 
estopped from demanding any additional amount from the adminis- 
trator in repayment for the amount expended by her in paying off 
first and second class claims. 

6. The court erred in holding that it is not the duty of an admin- 
istrator to repay, out of funds the estate may hereafter receive, to a 
creditor of the third class whose special fund has been applied, in 
whole or in part, to the satisfaction of claims of the first and the 
second class, the amount so applied, in preference to creditors of the 
fourth class. 


R. S. Parver, for plaintiff in error, that a holder of a claim of the 
third class, whose fund constitutes the only known property of the 
estate, and who pays out of such fund claims of the first and the 
second class, is subrogated to the rights of the first and the second 
class claimants, and is entitled to reimbursement, to the extent of such 
advancement, out of subsequently discovered property before pay- 
ment of claims of the fourth class, cited: Loekhart v. White, 18 
Tex. 102, 108; Wahrmund v. Merrit & Metcalf, 60 Tex. 24; Amory 
v. Lowell, 1 Allen, 504; Johnson v. Child, 4 Hare, 87; 3 Redfield on 
Wills, p. 354, see. 13 p. 355, sec. 14 p. 367, sees. 19, 22, p. 368, 

p. 375, sees. 35, 36: 3 Pom. Eq. sees. 1211, 1212, 1300, 1419. 

That a holder of a claim of the third class subrogated to the 
rights of creditors of the first and the second class, by reason of their 
claim having been paid out of his special fund, is not required to 
apply to the probate court for a marshalling of the assets whilst in 
the hands of the administrator, in order to fix his right of priority 
over creditors of the fourth class, to payment out of subsequently 
discovered assets, he cited: R. S., 2006, 2025, 2037, 2039, 2041, 2042, 
2068: Lockhart v. White, 18 Tex. 102-108. 

That it is the duty of an administrator to pay over, on demand, 
any amount that may be due to a creditor of the third class, by virtue 
of his subrogation to the rights of creditors of the first and the 


sec. 23 
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second class, and that for a diversion thereof the administrator will be 
responsible, he cited: State v. Steele, 57 Tex. 200-204; Echols 2, 
McKie, 60 Tex. 41, and authorities cited. 

On the question of estoppel, he cited: R. 8., art. 2039; Lockhart 
v. White, 18 Tex. 102-108; Evans v. Tucker, 59 Tex. 249. 


No brief on file for defendant in error. 


STAYTON, ASSOCIATE JUSTICE.—There can be no question as to the 
right of the plaintiff in error to have had appropriated to the 
payment of her probated claim the proceeds of the property on which 
she had a lien, if there had been no one having a preferred claim. 


Her claim, when probated, was properly classed as a claim of the 
third class, and under the law she was compelled to surrender go 
much of the proceeds of the property on which she had a lien as was 


necessary to discharge claims of the first and of the second class, it 


not appearing at the time the probate court made an order to that 


effect that there was any other property of the estate out of which 
the first and the second class claims could be paid. 


The agreement made by her agent and affirmed by the probate 
court was, in legal effect, that she would surrender so much of the 
proceeds of the property on which she had lien i leCessary to 
satisfy first and second class claims, which is exactly what the law 


would have compelled her to do had the property of the estate, as all 
parties then supposed, consisted solely of the proceeds of the property 
on which she had lien. 

The agreement made by her agent, considered in connection with 
the orders of the probate court, needed not the aid of extrinsie 
evidence to show its real character. Had it been known that there 
was other property of the estate, out of which the first and second 
class claims could be paid, as was afterwards discovered to be true, 
the probate court would or should have appropriated the entire 
proceeds of the property on which she had lien towards the payment 
of the debt due to her. 

The property subsequently discovered was sold by the administrator 
for $710, and out of that the plaintiff in error was entitled to have 
paid to her a sum equal to that which had been paid on first and 
second class claims out of the proceeds of the first sale, on which she 
had a lien, for she is entitled to be subrogated to all the right* which 
creditors of the first and the second class would have had against the 
funds last received, had not their claims been satisfied out of funds 
to which the plaintiff in error was entitled, at a time when all parties 
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believed that there was no other funds out of which such preferred 
claims could be paid. Instead of this, as the judgment now stands, 
she is made to pay out ofa fund to which she was clearly entitled, the 
amounts due on first and second class claims, and is permitted to 
share in the fund out of which these claims should have been paid, 
only as do the holders of fourth class claims. 

The record shows that she was entitled to receive a sum equal to 
the entire proceeds of the property on which she had alien. To give 
her this it was necessary to add to the sum which she had received 
such sum 4s was taken from the fund to which she was entitled to pay 
first and second class claims. After such sum was taken from the 
proceeds of property on which she had no lien, she was entitled, upon 
the balance of her claim, to share pro rata with fourth-class creditors 
any fund which might remain in the hands of the administrator. 

There is nothing in the record to estop the plaintiff in error from 
demanding and receiving what we have indicated she is entitled to; 
and, if the administrator has improperly appropriated to the pay- 
ment of fourth class claims so much of the fund received on the last 
sale of property that there does not remain in his hands enough to 
satisfy her demand, as above, limited, then he may be made respon- 
sible for any deficiency that may exist. Evansv. Taylor, 60 Tex. 422. 

The judgment of the court below will be reversed and the cause 
remanded, with instructions to the district court to enter a judgment 
in accordance with the rights of the parties, as indicated in this 
Opinion. 

REVERSED AND REMANDED. 


[Opinion delivered January 12, 1886. ] 


W. REINSTEIN vy. C. P. SmitTH. ADMINISTRATRIX. 
(Case No. 2122.) 


1, ESTATES OF DECEDENTS — REVISED STATUTES, ARTS. 1931 AND 1932 — ExEcuTors 
AND ADMINISTRATORS—Under arts. 1931 and 1932, R. S., executors and admin- 
istrators have extreme powers and discretion in the management of planta- 
tions belonging to estates represented by them. In fact, it is made their duty 
to carry on such plantations, unless, in the exercise of a sound discretion, the 
responsibility of which is cast upon them, they deem it unadvisable to do so. 

“STATES OF DECEDENTS — EXECUTORS AND ADMINISTRATORS, ADVANCES TO — One 


— 


who, upon the credit of an estate, has furnished money or goods to the execu- 
tor or administrator thereof, to enable him to conduct plantations belonging 
to the estate, is entitled to be reimbursed therefor. 
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8. SAME—Such a claim becomes a claim against the estate, which the executor or 
administrator may approve and the probate court may allow and cause to be 
paid, or upon which, in the event this be refused, a suit may be maintained 
in any court having jurisdiction. 

4, SEMBLE—A due regard for the rights of such persons as may deal with execu- 
tors or administrators, would seem to require that those interested in estates 
represented by such trustees, if they be of the opinion that the management 
is not prudent or judicious, should invoke the control of the court having 
jurisdiction over the estate, which they have the right to do under the law. 
(R. S., art. 1932.) 

5. CASE REVIEWED AND DISTINGUISHED—The case of McMahan v. Harbert, 35 Tex,, 
452, reviewed and found to have been controlled by a statute (Pas. Dig. 
1130) differing in some respects from the present statute, and, therefore, not 
authority in this case. 

APPEAL from Washington. Tried below before the Hon. J. B. 
McFarland. 

This suit was instituted on February 20, 1885, in the district court 
of Washington county, to establish a rejected account against the 
estate of John 8. Smith, deceased, of which appellee is administra- 
trix. The allegations of plaintiff’s petition are, in substance, as 
follows: 

That the defendant is administratrix de bonis non of the estate of 
John 8. Smith, deceased; that during the years 1883, 1884, one R. 
P. Perkins, deceased, was administrator of the estate ; that the estate 
of Smith consisted, among other things, of several large plantations, 
in cultivation at the time of his death; that the plantations could 
not be rented, and would have greatly depreciated in value if not 
kept in cultivation, and it was for the interest of the estate that the 
plantations should be carried on and cultivated by the administrator; 
that, it appearing most to the interest of the estate to do so, Perkins, 
as administrator of the estate, carried on and cultivated the planta- 
tions during the year 1883, and until his death in October, 1884; that, 
at the request of Perkins, plaintiff advanced him, as administrator, 
from time to time, money, provisions, ete., which were charged 


against the estate of Smith, for the purposes mentioned, and for 
repairs on the plantations, fully itemized in plaintiff’s account 
attached to his petition as an exhibit, amounting in the aggregate to 
the sum of $1,840.08; that, without such advances, Perkins would 
have been unable to secure labor to carry on the plantations for the 
use and benefit of the estate; that the expenses so incurred were 
reasonable and proper charges for the purposes mentioned, and, by 
agreement of the plaintiff and Perkins, were charged to the estate; 
that Perkins died in October, 1884 ; that after his death several of the 
tenants and employes on the plantations, who had received advances 
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charged in said account, paid and accounted therefor to the defendant 
as administratrix as aforesaid, who had continued to carry on the 
plantations after Perkins’ death until the close of the year 1884; that 
he received for the use and benefit of the estate the crops growa 
thereon; and that the account is due and wholly unpaid, was 
presented to the administratrix for approval, properly verified, on 
February 5, 1885, and was by her rejected. 

Demurrers, general and special, were interposed by defendant, 
questioning the liability of the estate for a debt contracted for the 
purposes set forth in the petition. The demurrers were sustained 
and the suit was dismissed, from which ruling this appeal is 
prosecuted. 


Sayles & Bassett, for appellant, that an administrator is authorized 
to carry on a plantation, and that no order of court is required 
therefor, cited: R. 8., arts. 1930, 1931, 1932. 

That the expenses incurred in the preservation, safe-keeping and 
management of an estate are proper charges against it, they cited: 
R. 8., art. 2037. 

That a creditor is entitled to recover from the estate reasonable and 
proper expenses and charges incurred by the administrator in the 
preservation, safe-keeping and management thereof, they cited: 
Adriance v. Crews, 45 Tex. 181; Price v. Melver, 25 Tex. 769; Cald- 
well v. Young & Morgan, 21 Tex. 800; Andrus v Pettus, 36 Tex. 108; 
Timmel v. Philleo, 33 Tex. 395; Davenport v. Lawrence, 19 Tex. 317; 
Young v. Smith, 22 Tex. 345; Jones v. Lewis, 11 Tex. 359; Portis 2. 
Cole, 11 Tex. 157. 


C. R. Breedlove, for appellee, cited: McMahan v. Harbert’s Adm’r, 
35 Tex. 451; McKinney vz. Peters, Dallam, 545. 


STAYTON, ASSOCIATE JUSTICE.—This action was brought against 
the administratrix of the estate of John 8. Smith to reeover on a 
rejected claim for money and supplies advanced to a former adminis- 
trator, to enable him to have cultivated during the years 1883 and 
1884, several plantations which belonged to the estate. 

The petition is full in its averments as to the necessity for the 
administrator to have the plantations cultivated, the prudence of his 
undertaking to do so, the value and necessity for the articles and 
money furnished, and as to the reasonableness of the charges therefor. 
Demurrers, general and special, were filed by the defendant, which 
called in question the liability of the estate for debts created for such 
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purposes. These demurrers were sustained and the cause wag 





























dismissed. 

If such a claim can be enforced at all against an estate there can he 
no doubt of the sufficiency of the petition in this case. The statute 
provides: ‘“‘If there be a plantation, mantiactory « business 


belonging to the estate, and the disposition thereof is not specially 


directed by will, and, if the same be not required to be at once gold 
for the payment of debts, it shall be the duty of the exeeutor or 
administrator to carry on th lantation, manufactory or business, op 
cause the same to be done I ent the same, aS sha ay ear to him 


to be most for the interest of t . tate. fn coming to a det rmination 
he shall take into consideration the condition of the estate, and the 
necessity that may exist for future sale of such property for the 


payment of claims or legacies, and shall not extend the time of 


renting any of the property beyond what may consist with the speedy 
settlement of the estate.”’ KR. 5., 193 

It further provides that ‘‘any person interested in the estate may, 
upon complaint in writing, alter citation of the executor or adminis- 
trator, at a regular termof the court, upon good cause shown, obtain 
an order of the court, which shall be entered upon the minutes, con- 
trolling the action of such executor or administrator in regard to sueh 
plantation, manufactory or business.”” R.S., art. 1952 

These sections of the Revised Statutes were enacted by the aet 
of August 9, 1876, and confer upon executors and administrators 
extreme powers and discretion in the management of plantations 
which may belong to estates. In fact they make it the duty of sueh 
persons to carry them on unless, in the exercise of a sound discretion, 


the responsibility of which is cast upon them, they deem it improper 
todoso. The grant of such a power and the imposition of sucha 
duty is inconsistent with the non-liability of the estate tor such sums 
of money as may be necessarily expended in their execution. Such 
trust cannot be carried out without the expenditure of money, and 
the idea that an executor or administrator is expected to assume the 
burden thereof, and an estate not to be liable therefor, is utterly 
inconsistent with their relations to the estates represented by them. 
After providing for the ordinary compensation to which executors 
and administrators are entitled, the statute provides: ‘'Execu- 
tors and administrators shall be allowed all reasonable expenses 
necessarily incurred by them in the preservation, safe-keeping and 
management of the estate, and all reasonable attorneys’ fees that may 






be necessarily incurred by them in the course of the administration.” 
R. 8. arts. 2037, 2192. 
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If the administrator had, from his own means, paid out the sums of 
money and furnished the articles, for the purpose and as alleged by 
the plaintiff, his rights to reimbursement would be clear, as would it 
had he obtained them upon his own eredit. In our opinion, just as 
clear is the right of one who has furnished money or goods to an 
executor or administrator, upon the credit of an estate, to be used for 
such a purpose. Such a claim becomes a claim against the estate 
which an executor or administrator may approve, and the probate 
court allow and cause to be paid, or, upon which, in the event this be 
refused, a suit may be instituted in any court having jurisdiction. 

If those interested in the estate be of the opinion that it is not 
prudent for an executor or administrator to carry on a plantation 
owned by an estate represented by such person, the statute gives 
them the right to have his action controlled by the orders of the court 
having jurisdiction over the estate, and a due regard for the rights of 
such persons as may deal with such trustees would seem to require 
that those interested in the estate, if they be of the opinion that the 
management is not judicious, should seek the control of the court, 
which they have the right and power to invoke. 

Whether the legislaticn to which we have referred was wise or 


unwise, was and is a question which addresses itself to the law- 


making power, and with its policy the courts have no concern. The 
views here expressed are sustained by the following eases: Adri- 
ance v. Crews, 45 Tex. 181; Price v. Melver, 25 Tex. 771; Caldwell 2. 
Young & Morgan, 21 Tex. 801; Jones, admr., v. Louis, 11 Tex. 360; 
Portis v. Cole, 11 Tex. 157, 

In the case of McMahan v. Harbert, 35 Tex. 452, in which the facts 
were very Similar to those in this case, it was held that an action 
could not be maintained. From the report of that case we cannot 
know whether the plantation was carried on under an order of the 
probate court, but the inference from the brief of counsel is that no 
such order was obtained as wasrequired by the law then in force. 
P. D., 1130. 

The decision makes no reference to the statute above referred to, 
which provided that an executor or administrator should apply for 
an order to carry on a plantation, if one belonged to an estate, unless 
its disposition was specially directed by will or by the act, or was 
required to be at once sold for the payment of debts. The statute 
then in force further provided: ‘In carrying on a plantation, or in 
renting or hiring any such property, under such order, all reasonable 
expenses incurred by the executor or administrator shall be allowed 
by the chief justice, on proper proof. thereof; and, if any executor or 
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administrator shall fail to make such application, or to obey any gsneh 
order when made, he and his sureties on his bond shall be liable, at 
the suit of any person interested in the estate—for the use and benefit 
of the estate—for such amount as might reasonably have been pro- 
duced by carrying on such plantation.’”’ P. D. 1130. 

If, in the case above referred to, it had appeared that there wag ap 
order to carry on the plantation, as was by the law then required, 
before an executor or administrator could lawfully do so, it certainly 
would not have been held that the estate was not liable for the reg. 
sonable expenses of so doing. The statute now differs in some 
respects from the statute in force when that case was decided, and we ‘ 
cannot now consider it as authority on the question now before us, 

The court below erred in sustaining the demurrer to the petition 
and in dismissing the case, and for that error its judgment will be 
reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered January 12, 1886. ] 


CHARLOTTE M. SIDBURY V. HENRY WARE ET AL, TRUSTEES. 


(Case No. 2075 


1. LimITATIONS—LIS PENDENS—PRESUMPTIONS—In November, 1871, B., E. & T.. as 
trustees of a religious association, entered into possession of a lot in the town 
of Corpus Christi, Texas, under a deed to them from J., and they and their 
successors have ever since continuously occupied and used the property asa 
place of public worship. In 1549 suit involving the title to the above men- 
tioned lot was instituted in the United States circuit court, at Galveston, by 
D. against K., which resulted in a decree vesting the title in D. One of the 
links in the trustees’ chain of title is a deed executed by K., in 1852, pending 
the suit between him and D. in the United States yurt In an action of 
trespass to try title, brought in 1882, for the lot by S., w lerives title through 
D., against W., G. & P., the successors of B., E.& T. & 


a 
(1) That the plaintiff’s right of action was barred by limitation; 

(2) That as the plaintiff relied on Zs fendens as matter to defeat the defend- 
ant’s plea of limitation, it was incumbent on her to show, not only that suit 
was pending at the time the deed made by K. in 1852 was executed, but also 
that this condition of things continued down to such period of time as would 
preclude the defense of limitation. 

(3) That although there may have heen Zs pendens in 1852, yet, in the 
absence of proof to the contrary, it will not be presumed hut that it ended in that 
year, or at least at some time sufficiently long before the institution of this 
suit in 1882, as to have made available to the defendants, under their deed 





executed in 1871, even the longest period of time prescribed by the statute. 
2. PRACTICE IN SUPREME COURT—A certified copy of a decree of another court, 
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though found in the transcript, will not be considered by this court for any 
purpose unless the same has been made a part of a statement of facts or bill 
of exceptions, or has otherwise been so made a part of the record in the cause 
as to authorize the court to consider it. 


AppEAL from Nueces. Tried below before the Hon. Thomas W. 
Dodd, special judge. 


The opinion states the case. 


McCampbell & Givens, for appellant, on the proposition that the 
appellees, having purchased the land in question pendente lite, are as 
much concluded by the results of the litigation as if they had been 
parties thereto, and will not be permitted to set up limitations as a 
defense, cited: R.S., art. 4811; Flanagan v. Pearson, 61 Tex. 302; 
Harle v. Langdon, 60 Tex. 555; Tilton v. Cofield, 93 U. S. 168; 
Inloe’s Lessee v. Harvey, 11 Md. 524; Salsbury v. Benton, 7 Lans. 
$52; 1 Story’s Eq., sec. 406 ; Lee v. Salinas, 15 Tex. 495; Freeman on 
Judg., sees. 151, 176, 248; Herman on Estoppel, sees. 35, 36, 40, 438, 
47, 82, 84, 94; Foster v. Wells, 4 Tex. 103; Weathered v. Mays, 4 
Tex. 388 ; Sutherland 7. DeLeon, 1 Tex. 250; Tennell v. Breedlove, 
}4 Tex. 540; Murchison v. White, 54 Tex. 78; Briscoe v. Bronaugh, 1 
Tex. 326; Orme v. Roberts, 33 Tex. 768; Blankenship v. Douglass, 


% Tex. 225. 
No brief on file for appellees. 


STAYTON, ASSOCIATE JUSTICE.—This is an action of trespass to 
try title, in which the defendants set up as a defense the statutes of 
three, five and ten years. To these pleas there was no replication 
setting up any fact which would prevent the running of tlle statute. 

There is no statement of facts, but the cause was tried without a 
jury, and the conclusions of fact and law are incorporated in the 
record, and are as follows: 

1. The plaintiff proved a complete chain of title from and under 
the sovereignty of the soil to the lot of land described in her petition. 

2. The defendants offered and read in evidence a deed from L. 
(Llewellyn) Jones, by his attorney in fact, E. J. Davis, to James 
Bryden, John MeClane, [ra I. Evans, H. Taylor and O. T. Dix, trus- 
fees of the first Congregational Society of Corpus Christi, Texas, of 
date June 17, 1871, and filed for record in the county clerk’s office 
of Nueces county, Texas, on July 8, 1871. 

3. That the deed was properly admitted to record. 

4. The defendants are the successors of the persons mentioned in 
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the second paragraph of this finding and in the trust created by the 
deed mentioned in that paragraph. 












































5. The defendants and their predecessors have had continuous, 
open, notorious and adverse possession of the land sued for, using 
and occupying the same for public worship, as a church, since Novem. 
ber, 1871, under the deed from L. Jones by E. J. Davis, his attorney 
in fact. 

Plaintiff, over objections and exceptions of defendants, proved the 
institution of a suit, in 1849, in the United States circut court at 
Galveston, on the chancery side of that court, by J. Temple Doswel] 
against H. L. Kinney, for two leagues of land, embracing the land 
sued for. 

2. J. Temple Doswell was one of plaintiff’s vendors, under whom 
plaintiff deraigns title. 

3. Plaintiff proved by the record of deeds, over objections and 
exceptions of defendants, that defendants, if they had deraigned title 
from and under the sovereignty of the soil, would have deraigned 
title under Kinney, one of the original defendants in the suit men- 
tioned above as having been instituted in 1849 in the United States 
circuit court at Galveston, on the chancery side of said court, by 
purchase in 1852, pending that suit. 

Therefore, the court finds, under the law as applied to the facts, 
that the defendants are entitled to recover the land in dispute, under 
their plea of five years limitation, and judgment is so ordered. 

Done in open court, on this September 4, 1885. 

THos. W. Dopp, Special Judge. 

Judgment for defendants was rendered in accordance with the 
above, and plaintiff appealed. 

The onlygerrors assigned call in question the ruling of the court in 
rendering judgment for defendants on the above findings. I6 is 
urged that, as the defendants assert title through H. L. Kinney, 
through a deed made in 1852, while a suit was pending against him 
on the chancery docket of the circuit court of the United States, in 
which one of the parties through whom the plaintiff claims was a 
compiainant, therefore limitation would not run. Waiving consid- 
eration of the question, whether the plaintiff can rely upon any 
matter to defeat the running of the statutes of limitation, in the 
absence of a replication setting up the facts relied upon for that 
purpose, it certainly rested upon her to show lis pendens at the time 
the deed made by Kinney in 1852 was executed, and to show that 
this continued down to such time as would cut off the defense of 
limitation. 
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There may have been a bill filed in chancery, and a cause docketed 
jn the circuit court of the United States, from 1849 to 1852, and yet 
no lis pendens. The facts bearing on this question are not presented 
in the record. There may have been lis pendens it 2, but it may 
have ended in that year, or at some time so long before institution 
of this action in 1882, that it would not prevent the running of the 
statute in favor of the defendants under their deed executed in 1871, 
even for the period of ten years, under the facts shown by the record, 
of which we can take notice. 

We find, in the transcript, a certified copy of a decree entered in the 
cireuit court of the United States, in favor of J. Temple Doswell 
against the executors of the will of H. L. Kinney, of date May 28, 
1873, which covers the lot in controversy; but it is not made a part 
of a statement of facts or bill of exceptions, or otherwise so made a 
part of the record in this cause, so as to authorize us to consider it for 
any purpose. Hence, it becomes unnecessary to consider whether, if 
lis pendens existed until that decree was rendered, limitation would 
run after that date. 

On the conclusions of fact, to which alone we can look in the determ- 
ination of this cause, no other judgment than that entered could 
legally have been rendered. The judgment must therefore be 
affirmed 


AFFIRMED. 
[Opinion delivered January 12, 1886. 





S. P. RAGSDALE v. MARY MAys. 
(Case No. 2092) 


1, CONTRACT FOR CONVEYANCE OF LAND— “INTEREST IN LANDS,” MEANING OF 
PHRASE—PAROL EVIDENCE—The natural and ordinary meaning of the phrase 
“interest in lands” includes the entire right held in them, and the convey- 
ance of one’s interest in land, without qualification, will be construed to carry 
with it all the rights of the grantor therein, which cannot be varied or contra- 
dicted by parol evidence. 

2, SAME— CERTAINTY TO A COMMON INTENT—SPECIFIC PERFORMANCE —Certainty to 
acommon intent is all that is required in an agreement to convey land, and a 
contract whereby one person agrees to convey his interest in his lands in cer- 
tain counties therein specified, to another, possesses that degree of certainty, 
and is sufficient to support a suit for specific performance. 

8, SAME—EXTRANEOUS EVIDENCE—Where the court is able to ascertain, from the 
face of the writing, that the whole interest of the grantor was intended to be 
conveyed, it may go outside of the contract, to ascertain the actual extent of 
that interest. 

5, SAaME—CASE DISTINGUISHED—This case distinguished from that of Jones g@. 

Carver, 59 Tex. 293. 
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Statement of the case. 


APPEAL from Fayette. Tried below before the Hon. H. Tiech- 
mueller. 

Mrs. 8. P. Ragsdale brought this suit in the district court of 
Fayette county, Texas, against Mary Mays, to compel specific per- 
formance of a certain contract, in writing, executed by the latter to 
the former, for the sale of lands lying in Lavaca and U valde counties, ' 

Plaintiff, in her amended original petition, filed May 13, 1885, 
alleges, in substance, that the defendant, on July 17, 1884, in conside- 
ration of $500, $10.00 of which was ready money, agreed, in writing, 
to sell to plaintiff defendant’s interest in certain lands in Lavaca and 
Uvalde counties, Texas, fully describing in the petition the lands, 
and setting forth the defendant’s interest therein. Plaintiff alleges 
that she several times endeavored to procure from the defendant a 
conveyance of the latter’s interest in the lands, in pursuance of her 
contract, and, on January 2, 1885, caused to be prepared a deed there- 
for, in accordance with the agreement, and presented it to the defend- 
ant for her signature and acknowledgment, at the same time offering 
her the balance of the purchase money if she would execute and ae- 
oO execute the 


knowledge the same; but that the defendant refused 
deed, and had wholly neglected and failed to comply with her con- 
tract, though often requested. 

Plaintiff avers her willingness and her ability to comply with her 
part of the contract, and prays for decree against defendant for 
specific performance thereof, for costs, and for general relief. The 
eontract is set forth in the petition, in the following words: 

‘This July 17, I, Molly Mays, this day bargain and sell to Mrs. 8. 
P. Ragsdale my interest in my lands in Lavaca county and also that 
in Uvaide county, for the sum of $500, for which I this day received 
$10.00, the balance to be paid on the making of the deed, or part of 
the money and the balance in notes at ten per cent. interest. 

(Signed MARY MAys.”’ 

On May 14, 1885, defendant answered by demurrer, specially 
assigning the ground thereof, and also by general denial and special 
pleas. The ground of demurrer assigned was,that the instrument set 
out as the foundation of the suit is so informal and so vague and 
indefinite as to the land to be conveyed, that the same could not be 
enforced as a contract for the sale of land, and to explain the same 
by parol evidence would be against the statute of frauds. On the 
hearing, the court sustained the defendant’s demurrer and dismissed 
the suit; to which ruling plaintiff excepted, and prosecuted this 
appeal, assigning the following error: 

‘‘The court erred in sustaining defendant’s demurrer to plaintiff’s 
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amended original petition, and in adjudging that plaintiff take 
nothing by her suit, but pay all costs.’’ 


Phelps & Lane, for appellant, on the proposition that a written 
agreement for the sale of land, when it contains the essential terms 
of a contract, expressed with such certainty that the intentions of the 
parties may be understood without recourse to parol evidence, and 
when it furnishes the means by which the land can be identified with 
reasonable certainty, is sufficiently definite to authorize a court to 
decree its specific performance, cited: Jones v. Carver, 59 Tex. 295. 


Moore, Duncan & Mierscheidt, for appellee, that the contract, in its 
description of the property to be conveyed, is not sufficiently certain 
to form the basis of a suit for specific performance, cited: Jones v. 
Carver, 59 Tex. 294. 


WILLIE, CHIEF JUSTICE.—Only one question in this case demands 
our attention, which is: Did the contract sued on describe, with suffi- 
cient certainty, the land which the appellee bound herself to convey? 
The language of the description is: My interest in my lands in 
Lavaca county and also that in Uvalde county. 

The natural and ordinary meaning of the term ‘‘ interest in lands,’’ 
includes the entire right held in them. A person does not divest 
himself of his interest in property who still retains in it any right 
whatever. Hence the conveyance of one’s interest, without qualifi- 
‘ation, carries with it all the right of the grantor. 

We think the language used in the contract can be construed to 
mean nothing else but the entire interest of the appellee in lands 
lying in the counties of Lavaca and Uvalde. Parol evidence is not 
needed to show that any other or less interest was intended to be 
conveyed. Indeed, if admitted for such purpose, it would vary and 
contradict the usual and legal meaning of the terms employed. 
Certainty to a common intent is all that is required in agreements to 
convey land. Brown 2. Batchelor, 1 H. & N. 255; White 7. Hamman, 
54 Ill. 245; and this degree of certainty at least is found in the 
description of the lands contained in the present contract. Wethere- 
fore conclude that the present contract was sufficiently certain to found 
upon it the present action for specific performance. The court being 
enabled to ascertain from the face of the writing that the whole 
interest of the appellee in the counties mentioned was to be conveyed, 
it was authorized to go outside of the contract to ascertain what was 
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the actual extent or that interest. Fish 7 Hubbard, 21 Wend. 659 


This case is entirely different from that of Jones v. Carver, 59 Tex 


293. There the description of the land was wholly defective. From 
the face of the contract it could not possibly be ascertained out of 
what grant the land was to be taken, or that it was an entire grant, 
nor was it ever stated in what county or state the land was situated, 
It was merely described as ‘‘a piece of land supposed to be forty 
acres.’’ Without parol evidence it was impossible to identify the land, 
and parol evidence being inadmissible the contract could not be 
enforced. 

The interest in the lands in this ease having been stated in the 
contract with sufficient certainty, we think the court erred in sustain- 
ing a demurrer to the petition, and for this error the judgment must 
be reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered January 12, 1885. ] 





THOos. RYAN v. G. W. MoRTON. 
(Case No. 2067) 


1. ConTRACTS—SURETIES—The liability of a surety cannot be extended beyond the 


terms of the contract out of which his obligation arises, and if the contract 
be altered without his consent, whether he sustain injury | ich alteration 
or it be to his advantage, the contract ceases to be his and with that ceases 
his obligation. 

2. SAME—SUBSEQUENT AGREEMENT OF PRINCIPAL—Such, however, will not be the 
effect of a contract by which the surety’s principal subsequently agrees to do 
for the same person other and separate work, if by such contract no new terms 


are added to the former and it is in no respect modified, and the-last under- 


taking in no way increases the difficulty or expense or tends to the delay of 
the work embraced in the first contract 
SAME—CASE STATED—By written agreement between G. and M., dated May 17, 


1881, G. was to erect a certain building for M. according t n and specifi- 
eations furnished, G. to provide all necessary labor and terials and to 
complete the building within four months from that date, and was to receive 
therefor $8,300, three thousand dollars of which amount yw to be paid at 
the commencement of the contract and the balance in four equal installments 
as the work progressed. R. and another became sureties of G. for the per- 


formance, on his part, of the agreement. G., after performi part of the 
work, abandoned the contract and never completed the building, though M. 
had, in the meantime, advanced to him the full contract price, 
ments, other than the first. M. afterwards took possession of the building 
and completed it, at a further expense to himself of more than seven hundred 


in six install- 
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dollars. M. brought an action of debt on the bond, assigning as a breach G.’s 
non-performance of his agreement and M.’s loss thereby. R. pleaded release 
as surety by the act of M. in paying to G., in violation of the terms of the 
agreement, the entire contract price before the work was finished. eld: 

(1) That there was a privity between M.and the sureties which required him 
to preserve all his rights unimpaired against G., if he intended to look to the 
sureties, and that, therefore, M. ought to have retained in his own hands a fund, 
equal, at least to what would, at the contract price, have covered the uncom- 
pleted portion of the work. 

(2) That M. having advanced to G. the full price to which he would have 
been entitled had he performed the entire work, instead of retaining until the 


building was completed what he was entitled to retain by the terms of the 
agreement between G. and himself, with reference to which the contract of the 
sureties was made, released the sureties of G., and cannot now resort to them 
for indemnity. 

8, CASES FOLLOWED—Warre v. Calvert, 7 Adol. & Ellis 101, and Taylor v. Jeter, 23 
Mo. 251, approved and followed. 


APPEAL from Webb. ‘Tried below before the Hon. J. C. Russell. 

G. W. Morton brought this suit in the district court of Webb 
county against L. J. Giraud, Thomas Ryan and Gaspar Mas, on a 
bond executed to him by Giraud as principal, and Ryan and Mas as 
sureties, and conditioned for the performance, on Giraud’s part, of a 
contract entered into between him and Morton for the erection of a 
certain building on the property of the latter, according to plan and 
specifications attached to the contract. By the terms of the contract 
Giraud was to furnish all necessary labor and materials, and to com- 
plete the building within four months from May 17, 1881, and Morton 
was to pay him therefor $8,300, $3,000 of which amount was to be 
paid at once, and the balance in four equal installments as the work 
progressed. Giraud performed a part of the work, but abandoned 
the contract before the building was completed ; and Morton, who had 
in the meantime paid him the full amount of the contract price, was 
obliged to finish the building at an additional expense to himself of 
$700 or S800. 

It appears that after the execution of the contract and bond, there 
was a verbal contract between Morton and Giraud, by which the 
latter agreed to add to the building two galleries not included in the 
written contract. He was, however, paid extra for these, and the 
evidence does not show that they in any respect altered the plan or 
specifications, or increased or delayed the work stipulated for in the 
first contract. 

Plaintiff alleged performance of the stipulations in the written con- 
tract on his part to be performed, and assigned as a breach the 
abandonment of the work by Giraud and his failure to complete the 
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same, necessitating the employment of others at great expense to 
plaintiff, the inferiority of the work done and the materials used by 
Giraud to those specified in the contract, and plaintiff’s loss thereby, 
laying his damages at $1,700. 

The defendant Ryan answered by general and special demurrers, 
general denial, and pleaded specially : first, that the plaintiff and 
Giraud, by mutual agreement between themselves and without the 
consent of him, the said Ryan, materially changed the terms of the con- 
tract for the building after the execution of the bond ; secondly, that the 
plaintiff, well knowing the character of the work done and the kind 
and quality of materials used by Giraud, accepted the same without 
objection, and, well knowing to what extent the work on said building 
had progressed, paid to the said Giraud without notice to him, the 
said Ryan, and in violation of the terms of the contract, the full con- 
tract price therefor, before its completion. 

The demurrers were overruled, the cause was tried without a jury, 
and the court rendered judgment in favor of the plaintiff for $330.70 
against all of the defendants. 

The defendant, Ryan, filed a motion for a new trial, which was over- 
ruled ; and the cause is here on his appeal. 


McLane & Atlee, for appellant, on the proposition that a surety for 
the completion of work to be performed by the principal, where, by 
the terms of the contract, the principal is to be paid in installments, 
is discharged if the principal is paid faster than the contract provides, 
cited: Smith v. Montgomery, 3 Tex. 203 et seq.; 2 Suth. on Dam. 
545 ; Wood’s Mayne on Dam. sec. 405. 

That an alteration of the contract without the surety’s consent, dis- 
charges the surety, they cited: Smith v. Montgomery, 3 Tex, 203; 
Claiborne v. Birge, 42 Tex. 98; Zimmerman vz. Judah, 13 Ind. 286; 
Mayhew vz. Boyd, 59 Am. Dec. 101; Smith v. Turns, 16; Id. 617 5; 
Wait’s Acts. and Def. 226, 231; Brandt on Sur. and Guar. sees. 79, 
330, 338, 345, 347. 


No briefs on file for appellee. 


STAYTON, ASSOCIATE JUSTICE.—It is well settled that the liability 
of a surety cannot be extended beyond the terms of the contract out 
of which his obligation arises. If the contract be altered without his 
consent, whether he sustain injury or the contract be to his advantage, 
it ceases to be his contract, and with that ceases his obligation. Such, 
however, will not be the effect of a contract by which his principal 
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subsequently agrees to do for the same person other and separate 

work, if by such contract no new terms are added to the former, 
and it in no way is modified, unless the work last contracted to be 
done in some way increases the difficulty or expense, or tends to the 
delay of the work embraced in the first contract. 

In this case the principal contracted to build a house in accordance 
witha plan and specifications, and afterwards contraeted to build two 
galleries to it, which were not embraced in the first contract, but it 
does not appear that this modified, in any respect, the plan or specifi- 
cations made a part of that contract, or that it increased the difficulty 
or expense, or tended to delay the execution of the work for which 
the sureties were bound. So far as appears from the record, the work 
contracted for under the second contract may have been as inde- 
pendent and separate from the work embraced in the first, as would 
have been the work of building another house. The price to be paid 

for the work to be done under the second contract was not embraced 
in the sum agreed to be paid for the work to be done under the first. 

It may have required more laborers to complete the work embraced 

in both contracts, in the time prescribed in the first, than to do the 
work contemplated by that; but there is nothing in the contract from 
which it can be inferred that the builder contracted not to undertake 
any other work than that first contemplated, until that was finished. 
The plan and specifications gave the size of the several openings in 
each story, but, so far as we can see from the record, their number 
and positions were not fixed, nor was the particular manner of their 
construction. We are therefore of the opinion that no such altera- 
tion in the contract was shown, in this respect, as would relieve the 
sureties from liability under their contract. 

_ The contract of the sureties was made with reference to the contract 
which their principal had made with the person for whom he had 
contracted to build the house, and must enter into its construction. 
That contract provided: ‘*That at the commencement of this contract 
said George W. Morton shall pay to said L. J. Giraud the sum of 
83,000, and the balance due to said Giraud upon this contract, in four 
equal installments, as the work progresses.’’ 

The price agreed was $8,300. The entire contract price was paid 
in six installments other than the first; after which, the owner of the 
house, in consequence of the failure of Giraud to finish it, took 
possession of it, and had the work completed, at a cost of over $700. 

There was a privity between Morton and the sureties which 
required him to preserve all his rights against Giraud unimpaired, 
if he intended to look to the sureties. By a fair construction of the 
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contract, the builder was to have payment in four equal installments, 
which, as to time of payment, were to be regulated by the progress of 
the work. If one-fourth of the work was completed, then one-fourth 
of the price not paid at first, was to be paid, and so on until the 
work was completed, the time for the several payments to be made 
depending upon the progress made in the work. 

This was a part of the contract for the protection of the owner of 
the property; but it gave a guaranty to the sureties that the work 
would not be paid for until it was done. This tended to their pro- 
tection, and, if a part of the work was not done by their principal, 
the owner ought to have retained a fund in his own hands, at least 
equal to the contract price for the work not done, which would have 
lessened the liability of the sureties to him on failure of their prin- 
cipal to comply with his contract, This he did not do, -but, on the 
contrary, he paid to their principal, in violation of the contract, the 
full price to which he would have been entitled had he performed the 
entire work. 

We may, in this case, adopt the language used in Warre v. Calvert, 
Adol. & Ellis, 101: ‘*The advances were not made under the contract. 
It might perhaps be proper for Morton to make advances for the 
purpose of enabling Giraud to fulfill his undertaking; but such 
advances are not made in terms of the contract. A surety has the 
right to require that the obligee shall do his duty; and I think that 
the advances made in this manner by the obligee do not render the 
sureties liable. It is contended that the surety is to see to the 
performance of his principal’s contract, and that is true; but how 
van he watch the advances made by the other party? Here he may, 
in fact, have known of the advances, but that does not affect the 
general rule. The owner should have advanced, only what the 
contract bound him to advance.”’ 

Taylor v. Jeter, 23 Mo. 251, was a case involving the same princi- 
ples involved in this case, and very similar facts, in so far as they 
affect the question before us, and in disposing of the case the court 
said: ‘*The contract duty of this builder was to furnish the mate- 
rials and do the labor, and he failed in both respects when he allowed 
the building to be encumbered with three liens. The owner having 
notice of them, and paying what by the substantial terms of the con- 
tract he was entitled to retain until they were removed, voluntarily 
abandoned an ample fund, which, according to the conditions of the 
contract, was to accumulate in his own hands as the primary security 
for its due performance, and in which the surety had an equal interest 
with himself, he must, therefore, bear the loss occasioned by his own 
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negligence and folly.’’ The same rule was announced in Lan. 2. East 
India Co., 4 Vesey 824. 

The acts of Morton released the sureties from any claim which he 
presents against them, and the judgment of the court below will be 
reversed, but, as only one of the sureties is before this court, the 
cause will be remanded. 

It is so ordered. 

REVERSED AND REMANDED. 


[Opinion delivered January 15, 1886. ] 





J. H. Jounson & Co. ET AL. V. I. HEIDENHEIMER ET AIS. 
(Case No. 2129) 

1, FRAUDULENT ATTACHMENT SUITS—JUNIOR ATTACHING CREDITORS—INTERVENTION—— 
A fraudulent diverson of a debtor’s property may be as effectively accom- 
plished by a collusive suit as by a direct transfer; and to prevent the 
illegal result of such a suit between an attaching creditor and the debtor, a 
junior attaching creditor may interyene in the case and protect his interest in 
the attached property, by showing that the plaintiff’s demand is fictitious. 
(Citing Nenny v. Schulter, 62 Tex. 328.) 

2. SAME—ATTACHMENT LIEN—PLEADING—An attachment secures to the creditor 
such a lien as entitles him in equity to have all the obstructions to its fair 
enjoyment removed, and the creditor having a lien upon the property which he 
seeks to disencumber, need not aver the insolvency of the debtor. 

8. CASE DISTINGUISHED—This case distinguished from the case of Grabben- 
heimer v. Rindskoff, 5 Tex. Law Rev. 263. 


APPEAL' from Washington. Tried below before the Hon. J. B. 
McFarland. 

Isaac Heidenheimer brought suit, December 2, 1885, against Chas. 
Wenar & Co., for debt, and sued out an attachment, which he caused 
to be levied on a stock of goods, wares and merchandise found in their 
store in Brenham, Texas. Other attachments were levied on the 
same goods by the plaintiffS in error, on December 3, 1885, and on 
subsequent days during said month. 

By virtue of an order of the district judge, made in chambers, on 
application of the plaintiffs in this suit and Bassett & Bassett, who 
were plaintiffs in another attachment suit against the same parties, 
the goods were sold by the sheriff, and the net proceeds thereof, viz., 
$13,507.62, were paid into the registry of the court. 




































































































264 JOHNSON & Co. V. HEIDENHEIMER. [Galy. Term, 











a 


Statement of the case. 











On March 6, 1885, J. H. Johnson and others, who were junior 
attaching creditors of Chas. Wenar & Co., filed their petition of 
intervention in this suit, which was substituted by their amended 
petition, filed March 12, 1885, and attacked the attachment of Heiden- 
heimer for fraud, and his alleged indebtedness as fictitious and 
fraudulent, and asked that the plaintiff’s attachment be set aside and 
postponed as to their writs of attachment and indebtedness. 

The petition of intervention, after setting out at length the pro- 
eeedings under which the several writs of attachment were issued, 
levied and foreclosed, showing that writs were levied, and the order 
of the levies, ete., and the sale of the goods, ete., charges, that the 
attachment of [. Heidenheimer was collusively instituted and _ prose- 
cuted at the special instance and request of defendants Wenar and 
Rosenthal, with intent to delay, hinder and defraud the creditors of 
Chas. Wenar & Co., and especially the intervenors, of their lawful 
demands, all of which was known to plaintiff. That the claim sued 
on was not then, nor at the time of the institution of the suit, a 
just, valid or legal claim against Chas. Wenar & Co., but that it was 
and is, either wholly or in a large part, fictitious, pretended and 
colorable only, and not based upon any valid or legal consideration, 
and was contrived and sued upon with the intent and purpose, on 
the part of the plaintiff, and by collusion with the defendants, to 
shield them, and absorb the property, and thereby hinder, delay and 
defraud the intervenors of their just debts against the defendants, 

March 7, 1885, judgment by default was rendered in favor of the 
plaintiff against the defendants Chas. Wenar & Co., they having 
failed to answer. 

Afterwards, on March 21, 1885, came on to be heard the plaintiff’s 
plea in abatement to the petition of the intervenors, claiming his 
right to be sued in Galveston county, where he resided; also came 
on to be heard his motion to dismiss the intervention, and his excep- 
tions to the intervenors’ petition. The court overruled the plea in 
abatement, but sustained the motion to dismiss the exceptions, and 
dismissed the petition of intervention, to which ruling of the court 
the intervenors excepted and gave notice of appeal. 

The intervenors claimed that the attachment was void as to them, 
and that their indebtedness should first be satisfied out of the pro 
ceeds of the sale of the attached property, then in the registry of the 
eourt. They asked leave to intervene in the suit, and offered to com- 


ply with such terms as the court might deem it equitable to impose, 
and to execute such bond as the court might require; and prayed 


judgment that the plaintiff’s attachment be set aside and postponed 
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Argument for the defendants in error. 





as to their writs of attachment and indebtedness, and that the fund 
in court be ordered paid to them in the order of their attachments, 
until the same should be satisfied, or the fund be exhausted. 

The insolvency of the defendants was not alleged. 

The court then made final its judgment by default, and directed 
the clerk to pay the plaintiff the amount of his judgment out of the 
money in the registry of the court. The intervenors requested the 
court to make some order as to the disposition of the money during 
the pendency of the appeal by them to the supreme court, and offered 
to execute a bond that the same might be retained in the registry of 
the court, but the court refused to do so, and directed payment to 
plaintiff. ' 

The case is now before this court on writ of error sued out by the 
intervenors in the court below. 

The fifth assignment of error made by the plaintiffs in error will 
present the questions. It is as follows: 

“5. The court erred in dismissing the petition of intervention of 
J. H. Johnston & Co., A. H. Motley, Delgado & Co., Huber Wack 
Milling and Live Stock company, Hartwell & Chambers, F. X. Bur- 
ton & Co., D. H. Wilson & Co., Stuart, Ralph & Co., and Brown & 
Bro., and in rendering judgment against them.”’ 


Garrett, Searcy & Bryan, J. T. Swearingen and R. 8. Tarver, for 
plaintiffs in error, on the proposition, that the intervenors, by reason 
of their interest in the property, acquired by virtue of their attach- 
ments, had the right to intervene in the suit, and attack and defeat, 
if they could, the prior attachment of the plaintiff as based on a 
fraudulent and fictitious demand, cited: Nenny & White v. Schulter 
& Co., 62 Tex. 328; Joseph Peters Furniture Co. v. Dickey, 4 Tex. 
Law Rev. 303; Peiser v. Peticolas, 50 Tex. 638; Grabenheimer 2. 
Rindskoff Bros., 5 Tex. Law Rev. 263; Sayles’ New Treatise, sec. 
606, and authorities cited; Drake on Att., 5 ed., sec. 273, et seq. 


McLemore & Campbell, for defendant in error, that the right of 
a junior attaching creditor to intervene in a pending suit, wherein the 
property of the alleged debtor has been seized, depends upon whether 
such junior attaching creditor state a case in his petition, from which 
the court may see that unless such intervention be allowed the claim 
of such junior attaching creditor will be jeopardized by allowing the 
attached property to be subjected to the prior attachment; and that 
the interest in the attached ‘property which arises merely out of the 
junior attachment is not sufficient to entitle the junior attaching 
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creditor to intervene in the original suit in attachment, cited: Nenny 
& White v. Schulter, 62 Tex. 328; Ragland v. Wisrock, 61 Tex, 394; 
Eichoff v. Tidball, 61 Tex. 421. 


ROBERTSON, ASSOCIATE JUSTICE.—A fraudulent diversion of a 
debtor’s property may be as effectively, and is as frequently, accom. 
plished by a collusive suit as by a direct transfer, and both means are 
denounced by the statute in the same terms. R. S., art. 2465. To 
prevent the illegal result of such suits, a subsequent attaching 
creditor is permitted in our practice to intervene in the case and 
protect his interest in the attached property, by showing that the 
plaintiff’s demand is fictitious. Nenny v. Schulter, 62 Tex. 328, 

This right of intervention is the form the creditor’s remedy in 
equity takes in our blended system. He will be entitled to intervene 
in the prior attachment suit whenever he would be entitled in equity 
to question the validity of a transfer of the goods attached, made by 
the debtor to the plaintiff in attachment. Of course, the intervenor 
must aver the existence of all the conditions entitling him to the 
remedy he seeks. Whether the insolvency of the debtor is one of 
these conditions, depends upon the intervenor’s interest in the 
property charged to be fraudulently attached. 

If he has no interest in the particular property, he has no right to 
interfere with his debtor’s disposition of it, unless he shows that he 
has no other means of satisfying his demand. His right in equity 
depends upon the absence of all legal remedy, and he is generally 
required to illustrate his situation, by an exhaustion of his legal reme- 
dies—the prosecution of his claim to judgment and the issue and 
return of an execution barren. But if ke has a lien upon the parti- 
cular property, as by subsequent attachment, the jurisdiction of 
equity and his right to intervene are not dependent upon the absence 
of a remedy at law, but upon the existence of an independent right— 
a lien—a favorite of chancery. The general creditor loses no right, 
legal or equitable, by the misappropriation of his debtor’s property 
as long as enough remains to satisfy his demand. But the lien ered- 
itor has a right to be satisfied out of the thing charged with his debt, 
and that right is improperly defeated by any wrongful diversion of 
the thing. The subject of the lien is his primary source of satisfae- 
tion, and, to entitle him to proceed against ‘it, it is not necessary 
that he should show that no other source exists. The attachment 
secures to the creditor such lien as entitles him in equity to have all 
obstructions to its fair fruition removed, (Ward v. McKinzie, 33 Tex. 
297; note 4 to sec. 1415 of Pomeroy’s Eq.) and the creditor having @ 
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lien upon the property he seeks to disencumber need not aver that 
the debtor is insolvent. 

We do not consider the case of Grabbenheimer v. Rindskoff (5 Tex. 
Law Rev. 265) in conflict with these views. The issues of fraud 
jn the prior attachment having been disposed of adversely to the 
intervenors in that case, the only controversy left was as to the prior- 
ities between individual and firm creditors, and it was held that the firm 
ereditors had no superior right, unless the partnership was shown to 
be insolvent—that, unless insolvent, the partnership assets do not con- 
stitute an equitable fund charged with the payment of partnership 
debts. 

The omission of the averment of the debtor’s insolvency in the 
appellant’s petition of intervention was not a defect—the demurrer, 
which was sustained, should have been overruled, and the judgment 
dismissing the petition of intervention was error, and is reversed and 
the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 15, 1886. ] 





J. T. SWEARINGEN AND C. C. GARRETT, ASSIGNEES, 
v. M. J. BASSETT ET ALS. 
(Case No. 2139 


1, HoMESTEAD—PLACE OF BUSINESS—RURAL HOME—EXEMPTIONS—The lot in a town 
exempt as a place of business from forced sale has no connection with the 
rural home, and the same family is not entitled to both exemptions. 

2, SAME—PARTNERSHIP PROPERTY—PARTNERS—IMPLIED AGREEMENT—Partners may by 
agreement make that separate property which before belonged to the firm, and 
such an agreement may be implied from an acquiescence by the firm in such 
use of partnership property by one of the members as would withdraw his 
interest in it from the common burden. 

8, PARTNERS’ INTEREST IN PARTNERSHIP PROPERTY—SOLVENT FIRM—LIENS — A part- 
ner in a solvent firm may destinate his interest in partnership realty as a part 
of his homestead, and thus secure it from forced sale; and his occupying and 
using such property as his place of business, with the consent of the other mem- 

bers, is such use of it as will effect the destination of his interest therein as 

homestead, and deprive his creditors, his copartners, and himself, of the 
power, thereafter, to impose upon it any lien, except for purchase money or 
for improvements. 
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APPEAL from Washington. Tried beiow before the Hon. W, 
Burkhart. 

The appellants Swearingen and Garrett, plaintiffs below, brought 
this suit against B. H. Bassett, and Martha J. Bassett and hep 
children, widow and children of Jefferson Bassett, deceased, to 
recover a lot and improvements in the city of Brenham, claimed by 
plaintiffs as assignees under a deed of assignment made by B, H, 
Bassett as surviving partner of the late firm of Bassett & Bassett, 
composed of himself and Jefferson Bassett, for the benefit of aecept- 
ing creditors of the firm. 

The facts, as disclosed by the plaintiffs’ petition, are as follows: On 
May 25, 1885, the defendant B. H. Bassett and Jefferson Bassett were 
doing business as bankers in the city of Brenham, Washington county, 
under the firm name and style of Bassett & Bassett, and had been 
doing business as such ever since 1865. B. H. Bassett was at that 
time also a lawyer engaged in the active practice of his profession, and 
was associated with one John Sayles under the firm name of Sayles & 
Bassett, and had been so associated for more than twenty years, and 
is Still so associated. When the firm of Bassett & Bassett began 
business B. H. Bassett and Jefferson Bassett owned in partnership a 
eertain lot of land, situated in the city of Brenham, at the intersee- 
tion of Main and Market streets, fronting twenty-six feet ten inches 
on Main street and running back seventy feet with Market street, 
During the year 1874 they built on the lot a two-story brick house, 
the lower story of which was fitted up and furnished with counters, 
railings, and a fire-proof vault built around a burglar-proof safe, so 
that the safe could not be removed without injury to the vault, and 
was occupied by Bassett & Bassett as a banking house in which to 
conduct and earry on their banking business ; the upper or second story 
was fitted up as law offices and occupied by the law firm of Sayles 
& Bassett, who accounted to Bassett & Bassett for the rent and use 
thereof. ‘ 

The lower story of the building was occupied by Bassett & Bassett 
exclusively as a banking house, and was so occupied until May 25, 
1885, when Jefferson Bassett died; but it is now unoccupied, except 
by the law firm of Sayles & Bassett and B. H. Bassett, who, with the 
consent of M. J. Bassett, still use the vault and safe for the safe-keep- 
ing of their books of account and papers, and they so used the same 
during the life-time of Jefferson Bassett. The lot and _ building, 
improvements and fixtures, are of the estimated value of $6,000, 
and were owned by the firm of Bassett & Bassett, and were held and 
treated by them as firm assets and as part of the capital stock of the 
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pank. On May 25, 1885, Jefferson Bassett, was the head of a family, 
which consisted of himself, his wife M. J. Bassett, and their children, 
Ida, Virginia, Eleanor and Gilmer Bassett ; and he owned, in his indi- 
yidual right, and occupied with his family, as a residence and 
homestead, a lot in the city of Brenham, which was the community 
property of himself and wife, and that lot is still used and occupied 
as a homestead by his family. 

On May 25, 1885, and on May 28, 1885, B. H. Bassett was also the 
head of a family, and owned, in his individual right, a farm in the 
country, about three miles from the city of Brenham, and entirely 
outside of the corporate limits of the city, comprising about two 
hundred and thirty acres of land, upon which he then resided and 
now resides, and for a long time prior thereto had resided, coming 
into the city daily to his office in the practice of his profession. He 
had for a long time occupied and used the land asa place of residence 
and a homestead, occupying the dwelling house thereon, and eultiva- 
ting and enjoying the fruits of the land. 

On may 28, 1885, B. H. Bassett, for himself and the firm of Bassett 
& Bassett, made an assignment, in accordance with the statute, of all 
the property of himself and of the firm of Bassett & Bassett, except 
such as is exempt by law from forced sale, to appellants for the 
benefit of such of the creditors of himself and firm as would consent 
to accept their proportionate share of the property of B. H. Bassett 
and the firm of Bassett & Bassett, and discharge B. H. Bassett from 
their respective claims. 

Appellants accepted the trust and qualified as required by law. 

B. H. Bassett omitted from the schedule of assets filed by him two 
hundred acres of his homestead tract, and included therein the excess. 
He also withheld the bank building, lot and fixtures, and refused to 
yield possession thereof to the assignees. B. H. Bassett and M. J. 
Bassett claim the bank building as a part of their respective home- 
steads. Bb. H. Bassett claims for himself, as exempt from that 
assignment by reason of its being a part of his homestead, or his 
place of business, and by reason of its having been such on the day 
of his assignment, May 28, 1885, an undivided interest of one-half in 
the bank building; and M. J. Bassett claims for herself and her 
children, by reason of its having been, as his place of business, a part 
of the homestead of Jefferson Bassett on May 25, 1885, the day of his 
death, an undivided one-half interest in the bank building, all of 
which was stated by B. H. Bassett, in the deed of assignment, as a 
reason for withholding the same from his schedule of assets. 

. At the death of Jefferson Bassett, both B. H. Bassett and the firm 
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of Bassett & Bassett were insolvent. At the time of filing plaintiffy 
petition there had been no administration on the estate of Jefferson 
Bassett, but he left a will in which M. J. Bassett was made gole 
devisee and legatee, and is named  executrix. By the terms ofthe 
will, the administration of the estate is withdrawn from the courts, 
and the executrix is authorized to act without bond. 

Plaintiffs claim, that, by reason of the deed of assignment and theip 
acceptance and qualification, they became invested with the legal 
title to the lot and building, as well as the other property of Bassett 
& Bassett and of B.. H. Bassett, in trust for the benefit of accepting 
creditors, to be administered under the statute, and are entitled to 
the possession of the premises, and to have their title quieted; that 
they are deprived of the rents of the premises by reason of their 
being out of possession thereof, and their title is clouded by the 
claim of the defendants, so that the property cannot be sold to advan- 
tage. They pray judgment for the. possession of the premises, and 
that their title be quieted, ete. 

The defendants demurred to the petition, and on October 22, 1885, 
judgment was rendered in their favor, sustaining the demurrer and 
dismissing the suit. From that judgment the plaintiffs have prose- 
cuted this appeal! 


J. D. Swearingen and Garret?, Searcy & Bryan, for appellants, that 


the partnership property of Bassett & Bassett formed a primary fund 


for the payment of the debts of the firm, and none of it would be 
exempt to either member, or to the family of either member, until 
such debts were paid, cited: Pond v. Kimball, 101 Mass. 105; Kings- 
ley v. Kingsley, 59 Cal. 665; Russell ». Lennor, 39 Wis. 670; The State, 
Spencer, 64 Mo. 355; Gaylor v. Imhoff, 26 Ohio St. 517; Thompson’s 
Homesteads and Exemptions, sec. 196, and authorities cited; Note to 
State v. Spencer, supra, in 27 Am. Rep. 246; Note to Wolf z. Fleiseh- 
acker, 63 Am. Dee. 122. 

That as surviving partner of the firm of Bassett & Bassett, B. H. 
Bassett could assign the property, both real and personal, belonging to 
that firm, for the benefit of the creditors thereof, and that the title to 
the lot and premises passed to appellants by virtue of the assignment, 


they cited : Graves v. Hall, 32 Tex. 665; 5 Wait’s Acts. and Def. 140. 


Sayles & Bassett, for appellee, that the property was exempt and did 
not pass by the deed of assignment, cited : Const. art. 16, sees. 50, 54; 
R. S., 542; Wheatley z. Griffin, 60 Tex. 209; Inge v. Crain, 5 Tex. Law 
Rev. for Dee. 1, 1885, pp. 539, 541, 542; Story on Part., sec. 945, 


-arsons On Part., 373, 376, 377, and notes. 
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ROBERTSON, ASSOCIATE JUSTICE.—Every constitution of the state 
of Texas has provided for the exemption of a rural homestead of not 
more than two hundred acres of land. The changes that have been 
made in the organic law with respect to homesteads, have been 
confined. exclusively to those in a town or city. At no time has one 
family been entitled to more than one homestead, and the distinction 
between that in the town and that in the country has been constantly 
preserved. 

In the case of Ikin v. Olenick, 42 Tex. 195, this distinction was 
plainly stated, and whilst the convention which met shortly afterward, 
provided against the authority of that case in another point, there 
was no obliteration of the broad line between the two classes of home- 
stead, marked in all previous constitutions, and definitely preserved 
in that now in foree. The language of the constitution needs no 
construction. The lot in a town,’exempt as a place of business, has 
no connection with the rural home. The same family is not entitled 
to both exemptions. 

It is claimed, however, that the defendant B. H. Bassett, had the 
right of election between his two hundred acres in the country and 
his interest in the lot in controversy, and that the petition was 
demurrable for net tendering him this right. If such right exists, 
when the acts of the party have fixed to one property the homestead 
character and the incidental rights of the wife have become vested in 
it, which is at least doubtful (Rogers v. Ragland, 42 Tex. 422), it 
would be more properly a matter of defense. The exception urged 
to the petition, and sustained, raised no such issue. We conclude that 
the plaintifis’ petition was good as against the defendant B. H. Bassett, 
and the demurrer ought to have been overruled. 

The validity of the deed of assignment made by B. H. Bassett is 
not questioned on this appeal, nor is its efficacy to pass the interest 
of Jefferson Bassett, deceased, in the lot in controversy, if that 
interest did not vest in his widow and children as a part of his urban 
homestead. On the other hand, it is conceded that the interest of 
Jefferson Bassett, deceased, is so protected, if a partner may have a 
homestead right in partnership realty superior to the demands of 
partnership creditors. 

The question has been profoundly considered and ably discussed by 
the most learned courts in the United States, and conclusions have 
been reached, all along, from one to the other radical extreme. Mr. 
Thompson considers the weight of authority in favor of the negative 
and the better reason with the affirmative of the proposition. 


Thompson on Homesteads, ete., sec. 216. Many of the cases which 
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deny the right of a partner to claim his interest in partnership prop- 
erty as exempt, arise under laws which provide for setting aside to 
the judgment debtor so much personal property, and in these cases, 
the difficulty encountered and held to be insuperable, is to denude 
the property of the lien of the other partners. In these and other 
eases it is held, that each partner’s interest is encumbered by over. 
ruling equities and liens, or is contingent upon the payment of 
partnership debts and the settlement of partnership accounts. Ip 
some of the cases the decision is based upon, or influenced by, a 
technical and, it seems to us, a narrow liaterpretation of the words of 
the statutes. Id. sees. 194, 216. 

It could serve no useful purpose to consider these authorities in 
detail, as, in our view of the law, the question must be determined 
in this state in reference to our own peculiar and liberal system of 
exemptions. 

The constitution of 1876 exempts the place of business, in a town 
or city, of the head of a family, as well asthe residence. The use of a 


lot as a place of business is the most authentie d: 
} 


‘stination of it asa 
part of the homestead that can be made. The appropriation of the 
premises for the very purpose for which they are placed beyond the 
reach of creditors, is an emphatic and undeniable invocation of the 
constitutional protection. When this act, the obvious effect of which 
is to place property on the list of exemptions and erase it from the 
schedule of available assets, is done by the consent of a partner, he 
may well be held to have relinquished his original right to charge it 
with future debts, or to encumber it in any way inconsistent with the 
new character he has permitted it to assume. And as the partners 
may by agreement make separate property what before belonged to 
the firm (Lindley on Partnership, p. 654 et seq.), such agreement 
might be implied from an acquiescence by the firm in such use of 
partnership property by one of the members as would withdraw his 
interest in it from the common burdens. 

The petition does not disclose whether B. H. & Jefferson Bassett 
were equal partners or not. We may assume that they were, and that 
the title held by them to the lot in controversy was in the name of 

sassett & Bassett. if so, the legal title to an undivided moiety was 
in Jefferson Bassett. Holmes 7. Moon, 7 Heisk. 506; Tidd v, Rines, 
2N.W. Rep. 497. 

Whilst the firm was solvent, his equitable was equal to his legal 
estate, and he had the right to sell his moiety, or to encumber it for 
his individual debts and purposes, and neither his partner nor the 
firm creditors, either at law or equity, could complain or prevent the 
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passage of full title to his vendee. Parsons on Part., star p. 377; 
Lindley on Part., 652, and note; Treadwell v. Williams, 9 Bosw. 649; 
Hardy v. Mitchell, 67 Ind. 485; 55 Miss. 597; 38 Ill. 418; 52 N. 
Y. 146. 

Whilst the firm was solvent, he thus had the right to withdraw his 
interest in the lot from the partnership assets, and appropriate it to 
his own use. And we think, by the use he made of the lot by the 
the consent of his partner, he did segregate it from the partnership 
property, and make it a part of his constitutional home, if, at any 
time after the adoption of the constitution of 1876, the firm of Bassett 
& Bassett was solvent. His interest was free when the firm was 
solvent, and his use of that interest deprived him, his creditors and 
his partner, all, of the power thereafter to impose upon it any lien, 
except for purchase money or improvements. Inge v. Cain, Tyler 
Term, 1885. 

The fact that Jefferson Bassett’s interest in the house and let was 
undivided would not prevent his interest from being exempt, as was 
decided by this court in the case of Lacy v. Clements, 51 Tex. 161, 
and other later cases, and it has also been held that the interest of 
the homestead claimant need not be in the fee or freehold, (Wheatley 
v. Griffin, 60 Tex. 209), and it is not perceived, in view of the pur- 
pose of the exemption, why it would not extend to any estate 
vendible under execution. Our statute provides that property, upon 
which the deceased husband has given a mortgage, may be set apart 
to the widow in lieu of exemptions. The lien which one partner 
has upon the interest of the other, is certainly not greater than that 
of a mortgagee. But when the firm is solvent the purpose of the lien 
does not exist—it is like an unsatisfied mortgage when the debt it 
secures has been paid. And if then the exemption attaches, subse- 
quent insolvency cannot revive extinguished liens or create new ones. 

When the constitution of 1876 was adopted, a large proportion— 
perhaps a majority—of the class to be benefited by the enlargement 
of the town homestead were known to be engaged in business as 
partners, and it could hardly have been contemplated by the framers 
of the original law that a partner, who owned the entire place of 
business of the firm, should hold it as exempt, while the lesser interest 
owned and used in the same way would not be protected. 

The decisions and the statutes referred to illustrate the tendency 
of our laws. Right or wrong, wise or unwise, from the beginning, 
neither the people in convention, nor the legislature, nor the courts 
have taken any backward steps. Every change has extended the 
LXV —18 
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protection, and these have been sufficiently frequent to make the 
progress of expansion a steady march. When the courts have hesj- 
tated or halted, they have been brought forward into line by the law- 
making power. 

In the absence of definitive legislation to guide us, and in obedience 
to the progressive tendency adverted to, we hold, against the pre- 
ponderance of authority, but with the preponderance of reason, that ¢ 
partner in a solvent firm may destinate his interest in partnership 
realty as a part of his homestead, and thus secure it fron forced sale ; 
and, as the plaintiffs’ petition showed such use of the lot in contro- 
versy by Jefferson Bassett as would effect its destination as homestead, 
at a time when the petition does not show that the firm of Bassett & 
Bassett was insolvent, the exception of the widow and children of 
Jefferson Bassett to the petition was properly sustained. 

If the firm was continuously insolvent from 1876 down to the 
death of Jefferson Bassett, whether his interest would not still be 
exempt is a question, the decision of which is not necessary to the 
disposition of this appeal, and probably, of this case, and upon 
which, without the aid of counsel upon the particular point, we 
express no opinion. 

For the error already pointed out, the judgment is reversed and 
the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 15, 1886. ] 





LAURA V. SEALE. v. GuLF, CoLoRADO & SANTA FE R’y Co. 
(Case No. 2098) 


1. INJURIES — VIOLATION OF COMMON LAW DUTY—When one has violated a duty 
imposed upon him by the common law, he should be held liable to every person 
injured thereby, whose injury is the natural and probable consequence of his 
misconduct; and this liability extends to such injuries as might reasonably 
have been anticipated, under ordinary circumstances, as the natural and 
probable result of the wrongful act. (Citing McDonald v. Snelling, 14 Allen 
290; Barron v. Eldredge, 100 Mass. 455; Kellogg v. C. & N. W. R’y Co., 26 
Wis. 223, 278.) 

2. SAME—NEGLIGENCE—PROXIMATE AND REMOTE CAUSE—NEW, INTERVENING AGENCY— 


If, subsequently to the original wrongful or negligent act, a new cause has 
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intervened, of itself sufficient to stand as the cause of the misfortune, the 
former must be considered as too remote. The original wrongful or negligent 
act will not be regarded as the proximate ‘cause, where any new agency, not 
within the reasonable contemplation of the original wrongdoer, has intervened 
to bring about the injury. (Citing Ins. Co. v. Tweed, 7 Wall. 52, and Brandon 
v. Manufacturing Co., 51 Tex. 121.) 

$. SAME—CAUSAL CONNECTION -— Where, however, the intervening cause and its 
probable or reasonable consequences are such as could reasonably have been 
anticipated by the original wrongdoer, the causal connection between the 
original wrongful act and the subsequent injury is not broken, and an action 
may lie therefor. 


4, RAILROADS—INJURIES RESULTING IN DEATH—PROXIMATE AND REMOTE CAUSE—NEG- 


LIGENCE—PRACTICE— CASE STATED—Sparks emitted by the locomotive of a 
passing train of cars set fire to combustible material which the railway com- 
pany had allowed to accumulate upon its right-of-way. A strong wind blow- 
ing at the time caused the fire rapidly to spread, and, when it approached near 
to and was threatening the fence that enclosed the premises of S., which were 
contiguous to the company’s right of way at that point, C., fifteen years old 
and daughter of 8., attempted to extinguish the fire. In the effort, the clothes 
on her person caught, and she was so severely burned that she in a few hours 
thereafter died. SS. brought suit, under the statute, against the railway com- 
pany for damages for the death of C., charging that her death was caused by 
the negligence of the company in permitting dry brush, weeds, and other 
combustible material to accumulate and remain upon its right of way, and in 
failing to provide proper appliances for preventing the emission of sparks 
from its engine, etc., and alleging that deceased was in the exercise of due 
sare. The defendant demurred to the petition. Held: 

(1) That whether C. was or was not negligent in her attempt to extinguish 
the fire, that attempt on her part, and not the negligence of the railway com- 
pany in starting the flames, was the proximate cause of her death. 

(2) That one exercising due care and incurring no risks should, in extin- 
guishing a fire, have the flames to communicate to her clothes and thereby 
lose her life, is something so improbable that the anticipation of it should not 
be charged to the defendant under such circumstances. 

(3) That whilst the railway company might have anticipated.such an acci- 
dent in the event of negligence on the part of the person killed by the flames, 
yet it was not bound to act in such case upon the theory, that persons who 
might be affected by its conduct, would be injured through their own negli- 
gence, and was therefore not obliged to take it into contemplation. 

(4) That there was, in this case, no question of negligence to be left to the 
jury, and the district court, therefore, did not err in sustaining the demurrer 
and dismissing the cause. 

Case APPROVED—The case of Brandon v. Manufacturing Co. (51 Tex. 122), on the 
question of proximate and remote cause discussed in this case, approved. 
CASES REVIEWED AND DISTINGUISHED—Kellogg v. C. & N. W. R’y Co., 26 Wis. 223; 
Fet v. R. R. Co., 59 Ills. 349; Pastene v. Adams, 49 Cal. 85; Page v. Bucks- 
port, 64 Me. 51, reviewed and distinguished. 


APPEAL from Burleson. Tried below before the Hon. J. B. Me- 


Farland. 





This suit was brought by appellant, Laura V. Seale, November 24, 
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1884, to recover damages for the death of her daughter, Capitola 
Seale, which she alleged occurred August 30, 1884, from burns 
received in attempting to prevent the destruction of appellant’s 
fence and dwelling by fire, originating from sparks emitted from 
appellee’s engine. 

The petition alleges that plaintiff, a widow, with her daughter 
Capitola, fifteen years of age, and four younger children, resided, on 
August 30, 1884, upon her farm adjoining defendant’s right of way, 
near the station of Somerville, in Burleson county ; that, on that date. 
the engine attached to a passing train of defendant's, emitted a large 
and unusual volume of sparks, cinders and coals, setting fire te a 
quantity of dry brush, grass and leaves, which defendant had allowed 
to accumulate and remain upon its right of way; that a strong wind 
was blowing at the time, and the fire spread rapidly to plaintiff’s land 
adjoining defendant’s right of way; that when it had reached a point 
near to the fence enclosing plaintiff's premises and was threatening 
the destruction of the fenee and of the dwelling and other houses 
upon the premises, there being no male person upon the premises, 
Capitola Seale approached the point along the line of the fence oppo- 
site and near to the fire, and engaged in efforts to save the fence from 
burning, by putting out the fire as it reached it; and that while so 
engaged, and while using such reasonable care to prevent injury to 
herself and the property as a person of ordinary prudence would 
have used under like circumstances, the fire caught the clothing of 
Capitola Seale and burned her, causing her death within six hours. 

The petition charges negligence upon defendant in allowing quan- 
tities of dry and combustible brush, grass and weeds to accumulate 
and remain upon itsright of way; in failing to provide proper appli- 
ances for preventing the emission of sparks from its engines; and in 
entrusting the management of its engines to incompetent and unskill- 
ful persons; and specially charges negligence in the management of 
the particular engine, and in allowing the escape of sparks, cinders 
and coals therefrom, causing the fire in question. 

The court below, on November 27, 1885, sustained a general 
demurrer to this petition, and, plaintiff declining to amend, dismissed 
the suit. From the judgment of dismissal plaintiff appeals. 


W. K. Homan, for appellant, that the negligence of the railway 
company in originating the fire, was the proximate cause of the 
death of Capitola Seale, cited: Eames v. T. & N. O. R’y Co., 63 Tex. 
660; H. & T. C. R. R. v. Smith, 52 Tex. 178; H. & T. C. R. R. v. Me- 
Donough, W. & W. Cond. Rep. 654-655; T. & P. R’y Co. v. Chap- 
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man, 57 Tex. 75: T. & P. R’y Co. v. Levi, 59 Tex. 674; Rorer on 
Railroads, 807 ; Thompson on Negligence, 1089-1091; Ib., 169, note 10 ; 
Pastene v. Adams, 49 Cal. 87; Page v. Bucksport, 64 Me. 51; Maher 
v, R. R., 13 Am. and Eng. R. R. Cases, 572; Savage v. R. R., Ib., 566; 
Poeppers v. M. K. & T. R’y Co., 67 Mo. 715; Lane v. Atlanta Works, 
111 Mass. 136; Hill » Winsor, 118 Mass., 251. 

On the question of contributory negligence, he cited: R. R. Co. 2. 
Robinson, 5 Tex. Law Rev. 590; H. & T. C. R’y Co. v. Gorbett, 49 Tex. 
573: Rorer on Railroads, 793 (note 2), 800, and eases cited: Wait’s Acts. 
and Def. vol. 6, 583, 584, 719; Wyandotte v. White, 13 Kans. 191; W. 
U. Tel. Co. v. Eyser, 2 Col. 141. 

On the proposition, that negligence and proximate and remote cause 
were questions of fact for the jury, he cited: Eames v. T. & N. O. R’y 
Co., 63 Tex. 660; R. R. Co. » Randall, 50 Tex. 260; R. R. Co. v. Mur- 
phy, 46 Tex. 356; R. Co. v. Ormand, 5 Tex. Law Rev. 645; Wait’s 
Acts. and Def., vol. 6, 586, 598; Fletcher v. A. & P. R’y Co., 64 Mo. 484; 
Kenworthy v. Ironton, 41 Wis. 647. 


> 
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Garrett, Searcy & Bryan, for appellee, that the attempt of Capitola 
Seale to extinguish the fire, and not the negligence of the railway 
company in starting it, was the proximate cause of her death, cited : 
Brandon v. Mfg. Co., 51 Tex. 126; R. R. Co. v. Ormand, 5 Tex. Law 
Rey. 645; Eames v. R. R. Co., 63 Tex. 665; Jones v. George, 61 Tex. 
346; R. R. Co. v. Kellogg, 94 U.S. 474; Cooley on Torts, 70; Id. 679. 

On the question of contributory negligence, they cited: R. R. Co. v. 
Gorbett, 49 Tex. 575; R. R. Co. v. Richards, 59 Tex. 373, and authori- 
ties cited; Addison on Torts, 33, 34; Id. 589; Id. 567; Cooley on 
Torts, 670. 

That the plaintiff’s petition, in stating her own case, made one of 
remote cause against the railway company, and was bad, on demurrer, 
they cited: R. R. Co. v. Richards, 59 Tex. 373; R. R. Co. v. Murphy, 
46 Tex. 362; Eames v. R. R. Co., 63 Tex. 666. 


WILLIE, CHIEF JusTIcE—The correctness of the ruling of the district 
judge in sustaining the general demurrer to the appellant’s petition, 
depends upon whether or not the negligence of the defendant, in set- 
ting fire to the combustible matter upon its right of way, was the prox- 
imate cause of the death of Capitola Seale. The subject of proximate 
and remote cause, as applied to injuries resulting from negligence, has 
undergone frequent adjudication in the English and American courts, 
and the result has been a diversity of decision, from which but few 
general principles concurred in as correct can be extracted. One 
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principle seems pretty generally conceded, viz: When a defendant 
has violated a duty imposed upon him by the common law, he should 
be held liable to every person injured, whose injury is the natural 
and probable consequence of the misconduct ; and that the liability 
extends to such injuries as might reasonably have been anticipated, 
under ordinary circumstances, as the natural and probable result of 
the wrongful act. McDonald »v. Snelling, 14 Allen, 290; Barron », 
Eldredge, 100 Mass. 455; Kellogg v. C. & N. W. R’y. Co., 26 Wis, 
223, 278. 

It is upon the question of what consequences are the natural and 
probable result of the wrongful act, or might have been anticipated 
as such, that the decisions diverge, and, in some cases, become 
irreconcilable with each other. It is generally held, however, that if, 
subsequent to the original wrongful or negligent act, a new cause has 
intervened, of itself sufficient to stand as the cause of the misfortune, 
the former must be considered as too remote. Ins. Co. v. Tweed, 7 
Wall. 52. This has been recognized asa correct rule in our own state, 
Brandon v. Mfg. Co., 51 Tex. 121. 

What character of intervening act will break the causal connection 
between the original wrongful act and the subsequent injury is also 
left in doubt by the decisions. If the intervening cause and its 
probable or reasonable consequences be such as could reasonably have 
been anticipated by the original wrongdoer, the current of authority 
seems to be that the connection is not broken. Thus, in the leading 
case, where the defendant threw a lighted squib into a crowd of 
people, one after another of whom in self-protection threw it from 
him until it exploded near the plaintiff’s eye and blinded him, it was 
held that the defendant’s original wrongful act of throwing the squib 
into the crowd was the proximate cause of the plaintiff’s injury. It 
was natural and probable that any one struck by the squib would cast 
it from him, and the result was one which might reasonably have been 
anticipated. Scott v. Shepherd, 2 W. Blackstone 892; Cooley on 
Torts 71. 

On the same principle, when sparks from an engine set fire to 
dry grass, weeds, etc., carelessly left in its way by the railroad 
company operating the engine, and, a high wind blowing at the time 
in the direction of the plaintiff’s pasture, the fire was communicated 
to it, and from it to haystacks and houses of the plaintiff, the railroad 
company was held liable for their destruction by the fire. Kellogg 0. 

. & N. W. R’y Co., 26 Wis. 223. 

The intervening causes were the high wind blowing at the time the 

fire escaped from the engine, and the burning of the pasture lying 
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near the place where the fire originated. It is plainly to be seen that 
these were causes which were either known to the company or which 
they should have contemplated would exist, to spread the flames until 
they reached the premises of the plaintiff. But if there had been no 
wind blowing at the time, and none could reasonably have been 
anticipated, and, without a high wind, the pasture would not, in the 
nature of things, have been reached by the fire, and, at the time the 
sparks escaped, or thereafter, a violent wind had suddenly arisen, 
which carried burning matter from the fire to the pasture, upon the 
principle before stated, the loss would have been a remote consequence, 
for which the railroad company would not have been liable. Felt 2. 
R. R. Co., 59 Nl. 349. 

It is only upon this principle the cases of Pastene v. Adams, 49 Cal. 
89, and Page v. Bucksport, 64 Me. 51, cited by appellant, can be sup- 
ported. In each case the new agencies contributing to the injury 
were such as would reasonably arise, and should have been antici- 
pated by the parties committing the original wrongful act. 

This court has not, heretofore, been disposed to carry the principle 
so far as the courts to whose decisions we have alluded. In the ease 
of Brandon v. Mfg. Co., already cited, the cotton of plaintiff had 
been allowed to become wet through the negligence of the defendant 
company, with whom it was stored. In this condition it was shipped 
by a vessel to New York. On the way, the water in the cotton froze, 
and the cotton was thereby damaged to a considerable extent. The 
company was exonerated from responsibility, because of the interven- 
tion of the extreme cold weather, which was held to be the proximate 
cause of the damage. 

It is needless to inquire as to whether the court, had the proper 
allegation and proof been made, might not have reached the oppo- 
site conclusion, upon the ground that the freeze should have been 
anticipated as the vessel was passing through a climate subject, at 
that season of the year, to such extreme degrees of cold. The case, 
at least, shows the tendency of our courts to take a conservative view 
of the question, and not to regard the original negligent act as the 
proximate cause, where any new agency, not within the reasonable 
contemplation of the original wrongdoer, has intervened to bring 
about the injury. 

From the allegations of the present petition, it is clear that but 
for the attempt of the deceased to put out the fire, her death would 
not have ensued. This act of hers was the new agency, which, super- 
vening upon the original wrongful act of the appellee, brought about 
the misfortune of which the appellant complains. The defendant 
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should have anticipated that its negligence would endanger the prop- 
erty of the plaintiff. It should have anticipated that plaintiff, and 
perhaps others, would attempt to extinguish the fire and thereby save 
her property. But could it have anticipated that in this attempt the 
life of anyone would be lost? It might have anticipated snch_an 
event in case of negligence on the part of the person killed by the 
flames; but no one is bound to act in such case upon the theory that 
parties who may possibly be affected by his conduct will be injured 
through their own negligence. In the event of negligence on the 
part of the injured person, such as is ealculated to bring about the 
injury complained of, when it would not otherwise have happened, 
the original wrongdoer is excused. Hence, the latter is not bound 
to take it into contemplation. That the company, in the present 
ease, should be held to have contemplated that the life of anvone 
attempting, in a careful manner, to extinguish the flames would be 
sacrificed, we think is unreasonable. 

That one exercising due care, and incurring no risks, in extinguish- 
ing a fire, should have the flames communicated to her clothes, and 
thereby lose her life, is something so improbable that the anticipa- 


tion of it should not be charged to anyone under such circumstances, 


Such a thing might happen, but it would be only from some casualty 
which could not possibly be foreseen; and, in such cases, as we have 
seen, the original negligence cannot be regarded as the proximate 
cause of the injury. 

Whether the deceased was negligent or not in her attempt to put 
out the fire, we think that this attempt, and not the original negli- 
gence of the defendant in starting the flame, was the proximate cause 
of her death. This is made manifest from the face of the peti- 
tion, and there was, therefore, no question of negligence to be left to 
the jury. The plaintiff could not have proved more than she had 
averréd, and, if every allegation of the petition had been established 
by evidence, the court should have directed a verdict for the defend- 
ant. There was, therefore, no error in sustaining the demurrer and 
dismissing the case, and the judgment of the court below is accord 
ingly affirmed. 

AFFIRMED. 
[Opinion delivered January 15, 1886. ] 
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ABRAM NICKERSON AND JAMES V. MATSON, JR., 

v. AMANDA NICKERSON. 
(Case No. 2081.) 


1, ToRT—HvsBAND AND WIFE—RIGHT OF ACTION—A tort inflicted upon the wife by 


her husband and another, gives to the wife no right of action against the hus- 
band, and for such an injury, in so far as the husband is concerned, no 
compensation can be given to the wife, through a civil action. (Citing Cooley 
on Torts 223, 227; Peters v. Peters, 42 lowa 182; Longendyke v. Longendyke, 
44 Bar », ODD. 

9 SAME—CAUSE OF ACTION—DIVORCE—W hatever cause of action the wife has for a 
tort upon her by her husband and another, accrued when the acts of which she 
complail re committed ; and the fact that a divorce has subse que ntly been 
granted, cannot mak¢ that a cause of action which was not such at the time of 
the injury. (Citing Phillips v. Barnett, 1, 2 Bishop on Div. 438, and Abbott v. 


Abbott, 67 Me. 304.) 


8, SAME— MARRIED WOMAN—DISCOVERTURE—SUIT— The wife has capacity to be a 


recipient of rong as well as of props rty, the same as though she were a Jeme 
sole; and, if she be slandered, or an assauit and battery be committed upon 
her, or any trespass or other actionable wrong, by a person other than her 
hisband, she may, after discoverture, prosecute, alone, a suit against the 
wrongdoer, whether commences d before or after the discoverture, the same as 
though she had been so/e when she received the injury. 

4, SAME—CA OF ACTION—HUSBAND AND WIFE—DAMAGES—COMMUNITY PROPERTY— 
SEPARATE PROPERTY—A cause of action, the foundation of which is a tort 
inflicted upon the wife by the husband and another, is not a community right, 
but is a separate right of the wife; and damages, if recovered in a suit by the 
wife on such a cause of action, would be her separate property. 

CASE DISTINGUISHED AND APPROVED—The case of Eze}ll v. Dodson, 60 Tex. 334, dis- 
tinguished from this case, and the doctrine announced therein, that damages 
to be rec d from a third person for a tort committed upon a wife by such 


person alone, would be community property, approved as a general proposition. 


Error from Washington. Tried below before the Hon. J. B. 
MeFarland. 

This suit was brought by Amanda Nickerson, October 10, 1883, 
against Abram Nickerson and James V. Matson, Jr., for false impris- 
onment, laying her damages at $10,000. The plaintiff alleged, in 
her petition, that she and the defendant Abram Nickerson were, at 
the time, husband and wife, but had not been living together for 
several years, charging the fault of their separation to the husband. 
Plaintiff further alleged, that the defendants, desiring and conspiring 
together to get posession of her two sons, aged, respectively, nine and 
twelve years, whose services were of great value to her in supporting 
herself and family, for that purpose procured the issuance of a war- 
rant or capias, about October 7, 1883, for the arrest of herself and 
her said children; and that she was, by virtue of said warrant, 
arrested and imprisoned twenty-four hours. She charged that the 
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warrant was issued illegally and without authority or jurisdiction, 
By an amendment filed September 9, 1884, the plaintiff alleged 
that at the institution of the suit she was, and still is, in destitute 
circumstances, and that, on September 8, 1884, she was, by the 
decree of that court, divorced from her husband Abram Nickerson. 

The defendant Matson demurred to plaintiff's petition, by both 
general and special demurrer. The court overruled the demurrer, 
and Matson answered, denying that he had anything to do with hay- 
ing plaintiff arrested, etc. The defendant Nickerson filed no answer, 

On September 11, 1884, the case was tried by a jury and resulted 
in a judgment for the plaintiff, for the sum of $200; from this judg 
ment defendants prosecute this writ of error. 


Garrett, Searcy & Bryan, for plaintiffs in error, that the wife cannot 
sue her husband for damages for a tort committed by him upon her 
during coverture, cited: Abbott 7. Abbott, 67 Me. 304; Longendyke 
v. Longendyke, 44 Barb. 366; 1 Wait’s Acts and Def. 342; Cooley on 
Torts, 227; Am. Law Rev., vol. 18, No. 6, p. 1043. 

That damages recovered for a tort committed upon the wife during 
coverture, is community property, and that the court erred in per- 
mitting Mrs. Nickerson to maintain this suit without joining her 
liusband as co-plaintiff, they cited: R.S8., art. 2852; R.S., art. 1204; 
Ezell v. Dodson, 60 Tex. 331; Southworth v. Packard, 7 Mass. 95; 
Bullard v. Russell, 33 Me. 196; Shaddock vz. Clifton, 22 Wis. 114. 


Sayles & Bassett, for defendant in error, that the wife, when aban- 
doned by her husband and in destitute circumstances, has power to 
manage and control the community property, and, if necessary, to 
enforce her rights by suit, cited: Kelley v.Whitmore, 41 Tex. 647, 
648 ; Ezell v. Dodson, 60 Tex. 331; Blanchet v. Dugat, 5 Tex. 507; 
Wright v. Hays, 10 Tex. 130 ; Cheek v. Bellows, 17 Tex. 613; Fuller- 
ton v. Doyle, 18 Tex. 4; Walker v. Stringfellow, 30 Tex. 570; Forbes 
v. Moore, 32 Tex. 195; Jacobs v. Cunningham, 32 Tex. 774; MeAfee 
v. Robertson, 41 Tex. 358; Ann Berta Lodge v. Leverton, 42 Tex. 18; 
Zimplemann v. Robb, 53 Tex. 274. 

That the husband, having been a party to the wrong, was properly 
made a defendant to the suit, they cited: O’Brien v. Hilburn, 9 Tex. 
297 ; Hartley v. Frosh, 6 Tex. 208; McKay v. Treadwell, 8 Tex. 176; 
Kelley v. Whitmore, 41 Tex. 647. 


STAYTON, ASSOCIATE JUSTICE—It is unnecessary to inquire whether 
had the husband of Mrs. Nickerson not been a party to the wrongs, of 
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which she complains, the pleadings which preceded the trial amend- 
ment set up such facts as would ordinarily entitle a married woman 
to maintain an action without being joined by her husband, for the 
trial amendment, which was filed within one year after the injury was 
inflicted, alleged that she had been divorced from her husband. 

The injury of which she complains, was inflicted upon her by her 
husband and his co-defendant, during coverture. 

The husband could not have maintained an action against his 
co-defendant for a tort upon his wife, in the perpetration of which 
they were joint tort-feasors; for, out of his own wrong, no action could 
could accrue to him. 

The tort inflicted upon the wife by the husband and another, gave 
no right of action to the wife against the husband, Cooley on Torts, 
223, 227; Peters v. Peters, 42 lowa, 182; Longendyke v. Longendyke, 
44 Barb. 366. 

For such injuries, in so far as the husband was concerned, no com- 
pensation could be given to the wife, through a civil action. 

If the tort constituted a violation of the criminal law the husband 
was amenable thereto, and the wrong to the public might, through it, 
be punished. 

Whatever cause of action the wife had, accrued when the acts of 
which she complains were committed; and the fact of divorcee subse- 
quently granted, can not make that a cause of action which was not 
so at the time the facts transpired, Phillips v. Barnett, 1, 2 Bishop 
on Div., 438; Abbott v7. Abbott, 67 Me. 304. 

As to Abram Nickerson, this action cannot be sustained, and the 
judgment, as to him, must be reversed and the cause dismissed. 

It is urged that this action cannot be maintained against the defend- 
ant Matson. This-proposition is based on two other propositions: 

1. That an action of this kind cannot be prosecuted by the wife 
alone, but only when joined by her husband. 

This would be true where the unity of husband and wife is, as it is 
strictly held to be, at common law, so long as the marriage relation 
existed, but even under that system, after discoverture by death or 
divorce, a wife may prosecute, alone, an action for tort on her person ; 
and, like other choses in action not reduced to possession during the 
coverture, the sum recovered would be her separate estate. 

“The wife has capacity to be a recipient of wrong, as well as of 
property, the same as though she were sole. If she is slandered, or 
an assault and battery is committed on her, or any trespass or other 
actionable wrong, she may, on becoming discovert, sue the wrongdoer 
the same as though she had been sole when she received the injury; 
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though, if the suit is brought in the life-time of the husband, he must 
be made a party plaintiff with her, in consequence of the general rule 
of law which plaees the wife under the protection of the husband.” 
1 Bishop’s Law of Married Women, 705. 

‘**There are circumstances in which, by the rules of the common 
law, the separation of the husband and wife confers on her the right 
to sue and be sued, and otherwise to act as a feme sole. If, therefore, 
a Separation of this sort has taken place, it is plain, in legal reason, 
that the wife may recover in an action for a tort, suing alone, both 
those damages which could be recovered in the name of the husband 
and wife, and in the sole name of the husband, were they living 
together. A fortiori, if, before action brought, the husband dies or a 


99 


divorce intervenes, the woman can recover the whole to her own use. 
2 Bishop’s Law of Married Women, 276. 

Such a cause of action as is asserted in this case, would not survive 
to a husband, on the death of a wife; but, as the injury was personal 
to the wife, she could prosecute a suit after discoverture by death or 
divorce, whether brought before or after that event, unless her right 
to do so is defeated by the matter which is contained in the second 
proposition insisted on by the appellants. 

2. It is insisted that the sum to be recovered from Matson would be 
community property, in which the husband and wife would haye 
equal interest; hence, the action cannot be maintained by the wife 
alone, even after divorce. 

In Ezell v. Dodson, 60 Tex. 334, it was held that damages to. be 
recovered from a third person for a tort committed upon a wife, by 
such person alone, would be community property, and we have no 
doubt of the correctness of this general proposition. 

But do the facts in this case bring it within this general rule? 

All property in which married women have an interest, under the 
laws of this state, must be either their separate estate or one of com- 
munity. The foundation for this last class of property is, that it, in 
fact or in legal presumption, is acquired by the joint effort of hus- 
band and wife. Can such property, in a chose in action, possibly 
exist if it be that the husband has such relation to it that he cannot. 


7 


alone or even joined with the wife, enforce it in a court of justice? 
That which cannot be so enforced, cannot be classed as rht. The 
facts of this case preclude a recovery by the husband ina right or 


in any event. 
His relation to the facts, out of which the cause of action in this 
ease arises, is such that, but for his relation to the object of his 


act, effort or labor, a cause of action would exist against himself and 
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co-defendant, which could be enforced against his separate or com- 
munity property. The cause of action sought to be enforced in this 
case cannot be a community right, for it springs from the joint tort 
of one, then a member of the community, and another. Its founda- 
tion is a tort, for which, but for the relation existing between the 
person injured and one of the tort-feasors, a cause of action would 
exist against both. 

The case before us is one evidently not within the contemplation of 
the statute declaring what shall be separate and what shall be com- 
munity property. The rule at common law, that no action can be 
maintained by a wife for a tort committed upon her person by her 
husband, has been often said to rest upon their entire unity; but it 
would seem to us to rest rather upon grounds of public policy. But, 
neither the reasons ordinarily given for the rule, nor others can 
exist where a person other than the husband has joined with him in 
the commission of a tort upon the person of the wife, so as to 
screen such third person from the liabilities which would exist as to 
him had he been the sole actor. 

In what respect does the fact that the husband was a participant 
in the wrong affect the question? Is it as to her right? If so, this 
must rest upon the rule of the common law, by which the hus- 
band and wife are considered so absolutely one in the eye of the law 
that what he does, or permits to be done, or assists in doing, however 
great the injury may be to the person or reputation of the wife, is no 
legal injury, for which a civil action can be maintained by her. That 
the rules of the common law in relation to husband and wife, have 
not been adopted in their entirety, is manifested by many statutes and 
decisions in this state. 

Is it because the modes of procedure will not permit the enforece- 
ment of such a right? We can conceive of no such obstacle. There 
is no defect of parties. The wife may now maintain actions as 
though she had never been married. The decree of divorce rendered 
her a fe me sole. 

The husband and wife were living separate when the injury was 
inflicted, and the cause of this separation was such as to justify the 
wife in withdrawing from his society. Under such facts, it may be 
true that she could have maintained this action, before divorce, 
against Matson; and that the facts which rendered the separation 
from her husband justifiable, would, as to her right to the sum to be 
recovered, place her in the same position in which she would have 
been had she been a feme sole at the time the injury was inflicted, had 
her husband not been a party to it. Burger v. Belsley, 45 Dll. 72; 
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Peru v. French, 55 Ill. 317; Love v. Moynehan, 16 Ill. 277. Ip 
the case last cited, many cases are referred to, showing the 
tendency of modern decisions. Starrett v. Wynn, 178. & R. 133, and 
cases cited in it are in the same direction. In the case of Burger 2, 
Belsley, 45 Ill. 74, which was an action for assault and battery upon, 
and false imprisonment of, the wife, by a third person, which the 
husband sought to have dismissed. The cause was dismissed, and in 
disposing of the case the supreme court, it seems to us properly, said: 
‘*The law has wisely afforded a remedy for every wrong, and is not 
restrained by inflexible rules from adopting all such means as will 
protect the citizen in his personal security. Otherwise, when a woman 
is separated from her husband, she would become, as it were, an 
outlaw and unprotected from injuries to her person or property. This 
cannot be tolerated in a civilized country where laws exist and are 
enforced. After the husband and wife have separated, he, of all 
others, is usually the least inclined to vindicate the rights of the wife, 
and to protect her person or property from injury. In such a case 
there must be a remedy. * * * Nor dves the law give him the 
right to impose terms or conditions in a case like the present, upon 
which his wife may seek redress, through the channels of the law, for 
injuries she may have suffered in her person or property. Nor can 
the court in the exercise of a discretion impose such terms.”’ 

As to the appellant, Abram Nickerson, the judgment will be 
reversed and the cause dismissed; but, as there could be no forced 
contribution as between him and his co-defendant, and as the judg- 
ment is several, it will be affirmed as to the defendant Matson. 


REVERSED AND DISMISSED AS TO ABRAM NICKERSON, 
AND AFFIRMED AS TO JAMES V. MATSON, JR. 


[Opinion delivered January 19, 1886. ] 





HILLIARD & HILLIARD vy. 8. G. WiLson AND LEON & H. BLUM 
ET AL. 
(Case No. 2095) 

1. ATTACHMENT—EXCESSIVE LEVY—SHERIFF—SACRIFICE OF PROPERTY AFTER LEVY— 
If a sheriff is commanded, under a writ of attachment, to seize property 
sufficient to make a debt of a specified amount, and he willfully seizes a much 
greater quantity of goods than is necessary for that purpose, and deprives the 





defendant of the possession and use of them, he commits as flagrant a wrong 
as if he had seized the excess without any process whatever. It is as much an 


















1886. ] HILLIARD & HILLIARD vy. WILSON AND BLUM. 287 





——————— 


Statement of the case. 





— inet = 


abuse of the writ of attachment to fraudulently and willfully sacrifice property 
after levy for the benefit of the attaching creditor, as it is to wrongfully and 
oppressively seize more than the writ commands. 

2. SUIT FOR MALICIOUS PROSECUTION — VENUE—OFFICER—The rule announced in 
Hubbard v. Lord, 59 Tex. 384, that suits for malicious prosecution must be 
commenced in the county where the process of law was unjustly and mali- 
ciously sued out, and that for a proper and legal execution of such process, 
according to its mandates, the officer of the law to whom it is directed incurs 
no liability to the injured party, reaffirmed. 

3. SAME— ATTACHMENT — OFFICER — TRESPASS —ACTION—V ENUE—PLAINTIFF IN AT- 
TACHMENT—W here, however, the officer to whom a writ of attachment is 
directed, overstepping the bounds of discretion allowed him by the writ, makes 
use of it to wrongfully and unnecessarily oppress and injure the defendant, he 
commits a trespass, for which a civil action will lie against him; and if the 
plaintiff in attachment instigates or countenances such wrong and oppression, 
se becomes a participant in the trespass, and is liable to a suit, either in the 
county of his residence, or in that in which the attachment proceedings were 
commenced, or in the county in which the trespass by the officer was com- 
mitted. Any expressions found in Cahn v. Bonnett, 62 Tex. 674, or in any 
other cases in Texas Reports, inconsistent with the foregoing rule, will not 
hereafter be regarded as authoritative. 

4. SAME—PLEADING—VENUE—See this case for allegations in a petition, held 
sufficient, in a suit for malicious prosecution, to give jurisdiction to a court in 
a county other than that in which the process of the law was unjustly and 
maliciously sued out. 


APPEAL from Burleson. Tried below before the Hon. J. B. McFar- 
land. 

This suit was brought in the district court of Burleson county by 
J. B. L. Hilliard and Silas Hilliard, against Sam G. Wilson, who 
resided in Burleson county, and Leon and H. Blum, residents of Gal- 
veston county, who with one Hyman Blum were alleged to be partners 
transacting a mercantile business in the city of Galveston, under the 
firm name of Leon & H. Blum. The suit was for damages for the 
seizure and sale by appellees of personal property of appellants, in 
Burleson county, under a writ of attachment alleged to have been sued 
out in Galveston county, without probable cause and wrongfully and 
maliciously, and is against the firm as well as Leon and Sylvain Blum. 
Hyman Blum was alleged to be a non-resident of the state of Texas. 
Sylvain Blum alone being served with process, the suit was discon- 
tinned as to Leon and Hyman Blum. 

Plaintiffs’ first amended original petition, filed March 20, 1885, 
alleges the issuance of a writ of attachment wrongfully and without 
probable cause, in a certain suit instituted by the firm of Leon & 
H. Blum against the plaintiffs, in the district court of Galveston 
county ; that Leon & H. Bium, acting by and through their agent, 
one Hendricks, took said writ to Burleson county, and then and there 
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placed the same in the hands of the defendant Wilson, who was sheriff 
of Burleson county, to be there levied upon certain property of 
plaintiffs, of the value of $5,000, situated in the store and place of 
business of plaintiffs in that county; that the levy was wrongfully 
and maliciously made for the purpose of harrassing plaintiffs and to 
enable Leon & H. Blum to obtain possession of the goods at a sum 
greatly less than their value; that, in pursuance of this purpose, 
L. & H. Blum, acting through Sylvain Blum, in January, 1883, 
procured an order in the above mentioned suit for the sale of the 
goods seized under the writ of attachment, and, by their agent in 
Burleson county, placed the same in the hands of the defendant Wil- 
son, sheriff; that, in order to induce him to assist them in carrying 
out their unlawful purpose, Sylvain Blum indemnified him against 
all liability in the premises; that the defendants combining and 
confederating to sacrifice the goods of plaintiffs, and to enable 
Leon & H. Blum to acquire title thereto and possession thereof, 
at greatly less than their value, the defendant Wilson, at the instiga- 
tion of his co-defendants, failed and refused to give reasonable and 
proper notice of the time and place of the sale of the goods, and to 
offer the same for sale in small lots, but, on the contrary, Wilson, 
in pursuance of his fraudulent agreement aforesaid, sold the goods 
in bulk, without sufficient notice and when few bidders were present, 
and the same were sold and struck off to Leon & H. Blum for 
$350 or $400; that if the time and place of sale had been properly 


advertised, or if the goods had been sold in lots, and in a reasonable 


and proper manner, they would have brought their full value of $5,000 
before alleged; that, at the date of the transactions mentioned, plain- 
tiffs were merchants in good standing and credit, and were conducting 
a profitable business as such ; and that their standing and credit had 
been destroyed, and their business broken up. Plaintiffs prayed for 
actnal and exemplary damages. 

The defendant Sylvain Blum excepted to the petition for the want 
of jurisdiction, and both he and the defendant Wilson excepted 
thereto on the ground that it was not sufficient in law to entitle 
plaintiffs to maintain their action. 

The exceptions were sustained, on the ground that the court had 
no jurisdiction of the defendant Sylvain Blum, or of the firm of L. & 
H. Blum, and on the ground that there was no cause of action shown 
against the defendant Wilswn, and the suit was dismissed. From 
that judgment, the plaintiffs have prosecuted an appeal to this court. 


Sayles & Bassett and McIver & Ragsdale for appellants, cited: R. 
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§., 1198, sub-div. 8; Cahn v. Bonnett, 62 Tex. 674; Carothers v. Me- 
IIhenny Co., 63 Tex. 158, 146, 147; R.8., 1198, sub-div. 4; McDonald 
yp. Neilson, 2 Cow. 139; Kauffman & Runge v. Morris, 60 Tex. 119. 


W. K. Homan, Scott & Levi, and Hume & Shepard, for appellees, 
cited: Tierney v. Frasier, 57 Tex. 437; Mikeska v. Blum, 63 Tex. 
44; Hubbard v. Lord, 59 Tex. 384; Holloway v. Blum, 60 Tex. 625. 


WILLIE, CHIEF JUSTICE.—This case was dismissed in the court 
below for the alleged reason that the district court of Burleson county 
had no jurisdiction of Sylvain Blum, or of the firm of Leon & H. 
Blum, and that the petition showed no cause of action against 8. G. 
Wilson, the other defendant. The present suit grew out of an 
attachment proceeding commenced by the above firm, in Galveston 
county, against the appellants. The attachment writ sued out in that 
proceeding was placed in the hands of the defendant Wilson, then 
sheriff of Burleson county, to be levied upon property of the appel- 
lants, situated in that county. Wilson levied the writ upon the 
property, and sold it, as is alleged, at less than one-tenth of its value. 
To give the plaintiffS below a cause of action growing out of these 
proceedings, it was alleged, among other things, that the attachment 
was sued out wrongfully, maliciously and without probable cause, as 
the issuance of the writ was followed by a seizure of the property of 
appellants. If their allegations in this respect were true, they were, 
under the previous decisions of this court, entitled to sustain a suit 
for damages against the plaintiffs in the attachment proceeding. Cahn 
v. Bonnett, 62 Tex. 674; Carothers v. MecIlhenny Co., 63 Tex. 138; 
Jacobs v. Crum, 62 Tex. 401. Without other averments besides 
these, as to the suing out of the writ wrongfully, maliciously and 
without probable cause, and its subsequent levy by the sheriff upon 
the property of the Hilliards, there would have been no cause of 
action shown against Wilson, and the malicious prosecution alleged 
against the Blums must have been redressed by means of a suit insti- 
tuted in Galveston county, where the attachment proceedings were 
commenced. Hubbard v. Lord, 59 Tex. 384. 

The process under which the sheriff seized the property of the 
appellants shielded him from any suit for damages at the instance of 
the defendants in the writ, and the plaintiffs in the writ could be sued 
only in the courts of their residence or where the attachment proceed- 
ings were commenced. 

But the petition goes further, and charges that the plaintiffs in 
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attachment, having indemnified the sheriff for the purpose of indue- 
ing him to carry out their unlawful designs, combined and confed. 
erated with him to sacrifice the property of the appellants, which had 
been levied on under the writ. This unlawful design was accom. 
plished by the sheriff selling the goods without reasonable and proper 
notice of the time and place of sale, and by selling the same in bulk 
instead of in small lots, when but few persons were present ; and for 
these reasons the property was struck off to the plaintiffs in attaeh- 
ment, at the exceedingly small price before stated. It is alleged that 
if the sale had been advertised and conducted in a legal and just 
manner the goods would have brought from twelve to fifteen times 
the amount at which they were struck off to the plaintiffs in the 
attachment suit. 

These allegations make out a far different case from that of an 
ordinary suit for malicious prosecution. They charge against the 
sheriff acts of wrong and oppression which he was not authorized to 
commit in the execution of the writ of attachment, and from the eon- 
sequences of which, therefore, that writ could not protect him. In the 
proper use of the process, according to its command, he was shielded 
from accountability ; for its abuse he was answerable as a trespasser, 
If the sheriff is commanded to seize sufficient property under a writ 
of attachment to make a debt of specified amount, and he willfully 
seizes ten times as much goods as are necessary for that purpose, 
and deprives the defendant of the possession and use of them, he 
commits as flagrant a wrong as if he had seized the excess without 
any process whatever. It is as much an abuse of the writ to fraudnu- 
lently and willfully sacrifice the property after levy for the benefit of 
the attaching creditors as it is to wrongfully and oppressively seize, 
originally, more than the writ commands. 

We think, therefore, that the illegal and oppressive execution of 
the writ by the sheriff made him a trespasser, and that a cause of 
action was shown against him in the petition, for which, of course, 
he could be sued in Burleson county, where he resided and the wrong 
was committed. We think, further, that, as the plaintiffs in attach- 
ment instigated these acts of the sheriff, and combined and confed- 
erated with him to have them performed, they were accessories to his 
conduct and participants in his oppressive acts, and trespassers 
equally with himself, their trespass relating back to the very com- 
mencement of the attachment proceedings. In this trespass they 
were, under our statute, liable to suit in the county where it was 
committed, and the court below improperly held that Burleson county 
had no jurisdiction of the cause. 
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In making this decision, we adhere to the rule as laid down in 
Hubbard v. Lord, that suits for malicious prosecution must be com- 
menced in the county where the process of the law was unjustly 
and maliciously sued out; and that for a proper and legal execution 
ff such process, according to its mandates, the officer of the law to 
whom it is directed incurs no liability to the injured party. But if 
the officer goes further, and, overstepping the bounds of discretion 
allowed him by the writ, makes use of it to wrongfully and unneces- 
sarily oppress and injure the defendant, he commits a trespass for 
which a civil action will lie against him. If the plaintiff in 
attachment instigates or countenances such wrong and oppression, 
he becomes a participant in the trespass, and is liable to suit, either 
in the courts of his residence, or in that in which the proceedings are 
commenced, or in that in which the trespass by the officer was com- 
mitted. Any expressions to be found in Cahn vz. Bonnett, 62 Tex. 
674, or any other cases in our reports, which appear to be inconsistent 
with these rules, will not be hereafter regarded as authoritative. 

We think that the allegations of the present petition were sufficient 
io give the district court of Burleson county jurisdiction of the cause, 
and that the court erred in sustaining the demurrers of the appellees 
and in dismissing the suit. For this error the judgment must be 
reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 19, 1886. ] 





ALBINO CANALES V. ANTONIO H. PEREZ. 
(Case No. 2137) 


+ ATE SCHOOL LANDS—INCHOATE RIGHT— FORFEITURE OF PURCHASE—STATUTE CON. 
STRUED—PLEADINGS—DEMURRERS, GENERAL AND SPECIAL—C. sued P., in trespass 
to try title, for two sections of land lying partly in Nueces and partly in Duval 
counties, purchased by the former from the state, by application through the 
surveyor of Nueces county, under the act of July 8, 1879, and the act of April 
6, 1881, amendatory thereof, providing for the sale of lands set aside for the 
common school fund. The petition, besides the allegations usual in such 
forms of action, alleged, with great particularity, a compliance by C. with all 
the requirements of the statute, necessary to be observed in the purchase of 
such lands, down to and including the allegation of payment by him of the 
first installment, or one-twentieth part, of the purchase money. The petition 
also alleged the execution by C. of written obligations for the balance of the 
appraised value of the lands, stipulating to pay to the governor of the state 
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R. S., arts. 4786, 4795; R. 8S. app., p. 41, sees. 1, 10; Laws of 1881, p. 
119, secs. 1,8; Wilson 7. Hampton, 4 Tex. Law Rev. 30. 


McCampbell & Givens, for appellee, cited: Laws of 1881, chap. 105, 
p. 119, secs. 7, 8. 


WILLIE, CHIEF JusTICE.—This case having been dismissed upon 
sustaining a general demurrer and one special exception to the peti- 
tion, our only inquiry is, was the petition good as against these 
pleadings of the defendant? The petition alleged, with great partic- 
ularity, a compliance by Canales with all the requirements of the 
statute, necessary to be observed in the purchase of school lands, 
down to the payment of the first intallment of one-twentieth of the 
purchase money. This gave him an inchoate right to the lands 
described in his petition, which he could perfect by a compliance 
with the requirements of the statute as to acts subsequently to be 
performed. These were the execution of an obligation for the balance 
of the appraised value of the land, stipulating to pay the governor, 
in yearly installments, of one-twentieth of the purchase money each, 
the balance due for the land, and the payment of these installments at 
the respective dates of their maturity. 

So long as Canales was not in default in any of these particulars, 
the land could not, of course, be granted to another. The petition 
alleged that the obligation had been executed in conformity with the 
statute, and that the only installments of interest falling due up to 
the date of the institution of the suit, had been paid and accepted by 
the government. It did not specifically state that the obligation had 
been executed so soon as the application was received by the surveyor, 
or that it had been executed or sent to the commissioner of the 
general land office, or filed with the treasurer before the patents were 
issued to the defendant. 

As against a general demurrer, we think the allegations of the 
petition in these respects were sufficient. Our rules have somewhat 
modified the principle, that, upon a general demurrer, the averments 
of the pleading demurred to shall be taken most strongly against the 
pleader, Under these rules, every reasonable intendment must be 
indulged in favor of the pleading. Rule seventeen for district courts. 

The reasonable deduction to be drawn from allegations that the 
notes were executed, forwarded and filed with the treasurer, and that 
they were received and registered by the commissioner of the general 
land office, and that these things were done in compliance with the 


laws regulating the purchase of such lands, and that the applicant 


phi, Red ad 






































eee et a ean 


se age 


2% & ea or eae bo. ees 


oe St FD APS 


ene eat 








bo 
© 
rs 


CANALES V. PEREZ. [Galy. Term, 


































ee 


Opinion of the court. 





Ts 


had paid the two installments of interest falling due first after the 
cash payment, and had received receipts therefor from the proper 
officers of the state, is that the obligation had been forwarded in dye 
time, and before the right of any other party to the land had ae- 
erued. 

The statute does not provide that the land shall be forfeited if the 
notes be not forwarded within any named period of time. It ig 
doubtless true that the state may resume her right to the land for q 
failure to execute the notes, but it was evidently not intended 
that, unless they were executed and forwarded so soon as the appliea- 
tion was filed with the surveyor, the lands should be immediately 
forfeited. If time had been a matter of so much importance, it 
would have been so stated in the law. This is evident from the faet 
that it is prescribed in the statute that if the cash payment is not 
made within a named period the land may be sold to another. The 
legislature would not have been so careful in providing that a failure 
to pay the first installment for a stated time should immediately work 
a forfeiture, and have remained silent as to the time within which 
other delinquencies should be visited with the same penalty, if they 
had intended that time should be of the essence of the provision in the 
latter cases equally with the former. Had the the notes been exe- 
cuted and delivered to the proper officers at too late a date to entitle 
Canales to the benefit of his purchase, they would certainly not have 
received and kept the money which he paid them as interest upon the 
notes. 

The very fact that they recognized these payments as due the 
state, and received and receipted for them, and registered the obliga- 
tions under which they were paid, shows that they recognized the 


purchase as valid and the obligations as duly exeeuted; and, unless 


the defendant, who claimed to have bought subsequently to Canales, 
eould show some fact which avoided the latter’s purchase, notwith- 
standing his apparent compliance with the law, the title of Canales 
was good, and should have been sustained in this suit. He, at least, 


made out a state of case which every reasonable intendment favored, 
and good against a demurrer. 

If the petition was not so clear and specific in the statement of 
dates or like circumstances as it ought to have been, the defects 
should have been pointed out by special demurrer. The only special, 
demurrer sustained related to the failure to allege that the obliga- 
tions were executed immediately upon filing the application to 
purchase the lands. This, we have shown, was not a good objection. 
We think the petition showed a cause of action as against a general 















































LEE v. WILKINS. 





Syllabus. 








demurrer and the special demurrer filed by the appellee, and for the 
error of the court in sustaining them the judgment is reversed and 
the cause remanded. 
REVERSED AND REMANDED. 


[Opinion delivered January 19, 1886. ] 





W. H. LEE v. W. G. & J. B. WILKINs. 
Case No. 1595) 


1, ATTACHMENT — PARTNERSHIP EFFECTS SUBJECT TO LEVY AND ACTUAL SEIZURE FOR 
SFPARATE DEBT OF ONE PARTNER—WHAT INTEREST AFFECTED THEREBY—LEGALITY 
OF LEVY UNDER ATTACHMENT NOT DEPENDENT ON EXTENT OF DEBTOR’S INTEREST— 
CASE STATED—In 1860, Wilkins Bros., a firm composed of W.G. Wilkins and J. A. 
Wilkins, became indebted to Emerson, Brewster & Co., of New York. Shortly 
thereatter Wilkins Bros. dissolved, and L., also of New York, became the owner 
of the claim Prior to August, 1872, W. G. Wilkins and J. B. Wilkins formed 
aco-partnership under the firm name of W.G. & J. B. Wilkins, and were con- 


ducting a mercantile business in the city of Brenham, Texas, and about that 


time purchased goods in the city of New York. L., who had been unsuccessful 
in his efforts to collect his claim, placed it in the hands of an attorney in New 
York for collection, who, in the absence of L. from that city, finding there 
some of the goods belonging to W. G. & J. B. Wilkins, brought suit on the 
claim. in which he alleged that they were the parties indebted to L.. and sued 
out an attachment which was levied upon the goods. The ground for the attach- 
ment was the non-residence of the defendants. The attachment proceedings. 
were instituted August 23, 1872. L. returning to the city a few days after- 
wards, discovered the mistake made by his attorney in inserting in the petition 
and } ss the name of J.B. Wilkins instead of J. A. Wilkins. The mistake was 
called to the attention of the court in which the action was pending, on Sep- 
tember 5, 1872, whereupon the court caused the name of J. A. Wilkins to be 
substituted, in the several papers, for that of J. B. Wilkins, wherever the latter 
appeared, and also caused the title of the suit to be amended. Pending the 
attachment proceedings, a settlement was effected between W.G. & J. B. Wil- 


kins : 1 L., whereby the former paid the latter $600 and gave him their prom- 

isso not for $800, in itisfaction of his claim. The goods were released, 

sent to 7 <, and were received by their owners. The note for $800 not being 

paid at maturity, L. instituted suit thereon, in district court of Washington 

count Vexas, against W. G. & J. B. Wilkins, in which suit the defendants 

pleaded in 1 nvention, and sought damages for a wrongful suing out and 
elevy of the attachment in New York. eid 


¢ out of the writ of attachment, although it directed 
the seizu of the property of W. G. & J. B. Wilkins, one of whom was not 
individually liable for the debt sued for, gave no cause of action ; 


(1) That the mere suin 
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(2) That a separate creditor of a partner may, by an attachment, acquire a 
lien on the debtor partner’s interest in the co-partnership property, and may by 
execution subject it to sale 


(3) That a sheriff or other proper officer may actually seize and take pog. 
session of partnership effects, under attachment, for the separate debt of pers 
of the partners 

(4) That the seizure under the writ of attachment, whi made the basis 
of the plea in reconvention in this case, was not unlawful, si: W.G Wilkins, 


as a partner, owned in the property an interest, which w ubject to seizure 


and sale for the debt he and James A. Wilkins owed L 


(5) That the fact that, under th writ, property not subject to the payment 
of the debt due to L. micht have been levied upon, gives no ind iction 
(6) That the levy upon the goods, even if tne othcer ussu 1 to ley ipon the 
entire property in them, instead of upon the interest of W.G. Wilkins therein, 
was neither a trespass nor a conversion The levy, howev: le, could not 
affect any interest in the goods other than such as W.G. Wilki had after 
settlement of all claims against the irtner hip t v is belonged 
(7) That the legality or illegalit of the ley ot innot be 
made to depend on the extent of the interest which w ider a sale 
foreclosing the lien created } the levy. The creditor i tto fix his 
lien, in any manner recognized by the local law, befor upon that 
question is made,and before he, himself, would be entitled t iny such 
inquiry made 
2- SAME—CHARGE OF COURT—See opinion in this case for a cha to what was 


APPEAL from Washington. Tried below before the Hon. J. B. 
MeFarland. 


From the foregoing statement and the opinion of the court the case 


will be readily understood. 


Breedlove & Ewing, for appellant, that partnership effects may be 
seized, under an attachment, for the separate debt of one of the 
partners, cited: Longeope v. Bruce, 44 Tex. 437; Bradford v. Johnson, 
44 Tex. 381; DeForrest v. Miller, 42 Tex. 34. 


Sayles & Bassett, for appellees, contra, cited: Wetmore v. Millinger, 
22 Am. Law Reg. 117. 

Many other questions were discussed by counsel in their briefs, 
but, in view of the opinion, it is deemed unnecessary to present them 
here. 


STAYTON, ASSOCIATE JUSTICE.—There are many questions presented 
in this case, which, in view of one controlling question in the ease, it 
is not deemed necessary to consider. It appears that, in 1860, the 
firm of Wilkins Bros., which was composed of W. G. and James A. 
Wilkins, became indebted to Emerson, Brewster & Co., soon after 














LEE Vv. WILKINS. 





Opinion of the court. 


which the firm of Wilkins Bros. was dissolved. The appellant Lee 
became the owner of the claim which Emerson, Brewster & Co. 
held against them. Prior to August; 1872, W. G. and J. B. Wilkins 
entered into a co-partnership, and were carrying on a mercantile 
business in Brenham, Texas, and, about that time, purchased goods 
in New York. Prior to that time, Lee had endeavored to collect the 
debt due to him from W. G. & J. A. Wilkins, but had not succeeded, 
The Wilkins had also attempted to compromise with him, by paying 
a part of the debt in satisfaction of the whole, but in this they had 
not succeeded. 

Lee placed his claim in the hands of an attorney in New York, for 
collection, who, in the absence of Lee from the city, finding some of 
the goods there which belonged to the firm composed of W. G. and J. 
B. Wilkins, brought suit, in which he alleged that they were the 
persons indebted to Lee, and, in that cause, he sued out an attach- 
ment, which was levied upon some of their goods. The ground for 
the attachment was the non-residence of the defendants. 

The attachment proceedings were instituted on August 23, 1872, 
and Lee, returning to the city a few days afterward, discovered that 
his attorney had made a mistake in inserting in the petition and 
process the name of J. B. Wilkins, instead of the name of James A. 
Wilkins, as one of the debtors, and made that fact known to the court 
in which the action was pending, on September 5, 1872, whereupon 
the court caused the name of James A. Wilkins to be inserted in the 
several papers wherein the name of J. B. Wilkins appeared, and 
caused the title of the action to be amended. 

Some correspondence then ensued between the parties, which 
resulted in a settlement, by which W.G. & J. B. Wilkins paid to Lee 
$600, and gave their note to him for 8800, in satisfaction of his claim, 
and the goods attached were then released, sent to Texas and received 
by theirowners. When the settlement was made, Lee transferred his 
claim on W. G. & J. A. Wilkins to W. J. & J. B. Wilkins. 

The note for $800 falling due, and not being paid, this action was 
brought by Lee against W. G. & J. B. Wilkins, to recover the sum 
due on it. In this action they pleaded in reconvention, and sought 
damages for injury alleged to have been done to them by a wrongful 
suing out and levy of the attachment before. referred to. Many 
grounds for damages, both actual and exemplary, were set out in their 
pleadings, which it is here unnecessary to state. A trial was had, 
which resulted ina judgment against Lee for $5,250 as actual damages, 
and $10,000 as exemplary damages. From that judgment there was 
an appeal, and, by consent of parties, the cause was decided by the 
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commission of appeals, which reversed the judgment, holding that 
there was no ground for exemplary damages. 

After the cause was remanded, another trial was had in the distriet 
court, which resulted in a judgment in favor of Lee for the sum due 
on the note sued on, and in favor of the defendants for $7,500 as 
actual damages. From that judgment this appeal is prosecuted. 

The court below gave the following instructions: ‘If you believe 
from the evidence, that the attachment was sued out against the firm 
of W.G.& J. B. Wilkins, and that said firm was composed of W. G, 
Wilkins and J. B. Wilkins; and if you further believe, from the 
evidence, that the debt sued on was due by the firm of Wilkins Bros, 
to the plaintiff, and that said firm of Wilkins Bros. was composed of 
James A. Wilkins and W. G. Wilkins, then the attachment was 
wrongfully sued out, and any amendment of the record, made after 
the issuance and levy of the attachment, would not relieve the 
proceedings of their original wrongful character.’’ ‘If you believe, 
from the evidence, that the attachment was wrongfully sued out, then 
the defendants are entitled to recover all such actual damages as the 
proof shows they suffered as the natural and proximate result or 
consequence thereof.’’ 

This charge was erroneous. There can be no doubt that the firm 
composed of W. G. and James A. Wilkins, were indebted to the 
appellant, and they, as well as J. B. Wilkins, were non-residents of 
the state of New York. The facts of their indebtedness and non- 
residence entitled Lee, under the laws of New York, to an attach- 
ment. W.G. Wilkins was a member of the indebted firm then 
dissolved, and liable, individually, for its debts. He was also a mem- 
ber of the firm when the property was seized under the writ of 
attachment. 

No injury resulted to J. B. Wilkins from the mere fact that a suit 
was brought against him through mistake, for which a civil action 
will lie, nor does he so claim. The brief of his counsel thus states 
the ground on which a recovery is sought: ‘*The suing out of the 
writ of attachment and levying the same upon the defendants’ prop- 
erty, is the ground and foundation of the action.’’ 

The mere suing out of the writ of attachment, although it 
directed the seizure-of the property of W. G. & J. B. Wilkins, one 
of whom was not individually liable for the debt sued for, gave no 
cause of action. That a separate creditor of a partner may, by 
the levy of an attachment, acquire a lien on the debtor partner’s 
interest in the co-partnership property, and that by execution he 
may subject it to sale, is perhaps not denied by any authority. Par- 
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sons on Part., 382, 388; Story on Part., 261, 262; Lindley on Part., 
688, 690; Collyer’s Law of Part., 791, 793. 

There is some diversity of opinion as to the manner in which the 
lien is to be made to attach, and as to the procedure through which 
the lien, when acquired is to be enforced, but it is very generally 
held that a sheriff or other proper offieer may actually seize and take 
possession of partnership effects, under an attachment or execution, 
for the separate debt of one partner. Such, prior to the adoption of 
the Revised Statutes, was the rule in this state. DeForrest v. Miller, 
42 Tex. 38; Longcope v. Bruce, 44 Tex. 436; Bradford v. Johnson, 44 
Tex. 383; Thompson v. Tinnen, 25 Tex. sup. 56; Rogers v. Nichols, 
20 Tex. 719; Converse & Co. v. McKee, 14 Tex. 28. 

The same rule seems to exist in the state of New York—Moody v. 
Payne, 2 Johnson’s Ch. 548; Walsh v. Adams, 3 Denio, 127; Serug- 
ham v. Carter, 12 Wend. 131; Phillips 7» Cook, 24 Wend. 388; 
Waddell v. Cook, 2 Hill, 47; Adkins v. Saxton, 77 N. Y. 195. 

The seizure, under the writ of attachment, made the basis of the 
plea in reconvention in this case, was not unlawful, for, as a partner, 
W. G. Wilkins had an interest in the property which was subject to 
seizure and sale for the debt which he and James A. Wilkins owed to 
Lee. The extent of that interest depended upon the value of the 
partnership assets and the amount of the indebtedness of the firm. 

It may have been a valuable interest, or one of doubtful or even of 
no real value, yet it was an interest upon which a lien might be fixed, 
or which might be sold, without its extent or value being first ascer- 
tained. ‘The legality or iilegality of the levy of an attachment cannot 
be made to depend upon the extent of the interest which would pass 
under a sale made in foreclosing the lien created by the levy ; for the 
creditor has the right to fix his lien in any manner recognized by the 
local law, before any inquiry upon that question is made, and before 
he would be entitled to have such an inquiry made. 

It is not necessary to inquire, in this case, what remedies the part- 
ners might have invoked to prevent asale of the property levied upon, 
if the sale would have operated to the prejudice of either or both ef 
them, or to prevent injury to the business of the partnership ; for no 
such question arises. 

The inquiry is, was the levy of the attachment, as made, illegal? 
If not, no wrong for which the law gives compensation could resuit 
therefrom. As before said, Lee had the right to have the attachment 
levied on the goods which were actually siezed, and had the writ 
directed the seizure of property of W. G. Wilkins alone, it would have 
been properly levied on the goods on which the levy was made. 
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If property, of which J. B. Wilkins was the sole owner, had been 
seized under the writ, the levy would have been legal, as to the officer 
who obeyed the command of the writ, but it would have been wrong- 
ful as to Lee, who caused it to be issued and to direct the seizure of 
goods belonging to J. B. Wilkins, who was not in any manner 
indebted to him. 

The fact that, under the writ, property not subjeet to the payment 
due to Lee, might have been levied upon, is immaterial in this case 
for no such levy was made, and the mere issuance of a writ under 
which this might have been done, gives no ground of action. 

Had his property, other than that held as partnership property, 
owned by the firm, composed of himself and W.G. Wilkins, been 
seized, he would have had cause of action, which he alone could 
assert, and which could not be enforced by an action brought by the 
co-partnership, of which he was a member. 

The levy upon the goods, even if the officer assumed to levy upon 
the entire property in terms, instead of upon the interest of W. G. 
Wilkins, would not have been either a trespass or a conversion. To 
hold that it would, would be to give effeet to form rather than sub- 
stance. 

Lee had the right to have that done which was done. The levy, 
however made, could not affect any interest in tl 


such as W. G. Wilkins had after settlement of all claims against the 


partnership, to which the goods belonged. It is 


1e goods other than 


unnecessary to con 
sider what the rights of the parties would be, had the officer, by the 
procurement and consent of Lee, sold the entire interest in the goods, 
or rather, had he assumed to do so, instead of selling only such 
interest as was subject to sale. 

The parties made a settlement, through which the goods were 
released, and the case must depend on the right resulting from the 
manner in which the suit in New York was brought, and upon the 
levy, in so far as the question under consideration is concerned. On 
the former appeal, the commission of appeals seems to have held, 
as the pleadings and evidence then stood, that such a charge as was 
given on the last trial was proper, but it was also held, that the 
other hypothesis—that the suit was properly brought and the attach- 
ment properly served against the interest of W. G. Wilkins—might 
have been given, but that the testimony before the jury was not suffi- 
ciently explicit to render the failure to submit this erronious. This 
cannot be regarded as an adjudication of the question we have 
considered, under the record now before us. In fact, it was not the 
matter adjudicated by the commission of appeals. 
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Hugerv. Huger, 3 Des. Eq. 18; 7x Re Salisbury, 3 Johns. Ch. 347; Williams » 


Harrington, 11 Iredell 620; Custard Custard, 25 Tex., (sepra) reviewed. 

3. CASES CITED AND APPROVED—Baker v. Lorillard, 4 Comstock 257; Rogers v. 
Dill, 6 Hill 416; Forman v. Marsh, 11 N. Y. 551: Faulkner Davis. 18 Gratt. 
663; Pierce v. Trigg, 10 Leigh 419: Williamson Berry, 8 Howard 556; Wij. 
liams’ Case, 3 Bland’s Ch. 11, cited and approved 

4, SEMBLE—Shoul!d it appear that the min rs, after becoming of age, acc epted the 
proceeds of the mortgage directed by the decree to be executed, knowing the 
facts alleged to have led to its execution, it may be that they would thereby be 


precluded from now asserting title to the property in controversy. 


APPEAL from Washington. Tried below before the Hon. J. B, 
McFarland. 
The opinion states the case. 


Sayles & Bassett, for appellants, that the district court was without 
jurisdiction in the suit of McJilton v. Wilson, and its judgment 
rendered therein was void, cited: Const. of 1886, art. 14, sees. 6, 16; 
P. D., arts. 1226, 3908, 3916; Rogers v. Kennard, 54 Tex. 30; Const, 
of United States, amendments arts. 5, 14, sec. 1; Const. of Texas, 
1866, art. 1, sec. 16; Withers v. Patterson, 27 Tex. 491-499; Cooley 
on Const. Lim. 397, 398; Jones v. Perry, 10 Yerg. 59; People a 
Platte, 17 Johns. 195; Bradshaw v. Rodgers, 20 Johns. 103; Milam 
Co. v. Robertson, 47 Tex. 222; Murchison v. White, 54 Tex. 78; 
French v. Grenet, 57 Tex. 273. 

That the want of authority in the district court to render the 
decree in McJilton v Wilson may be inquired into collaterally, they 
cited: Rogers v. Kennard, 54 Tex. 30; Thompson v. Whitman, 18 
Wall. 457; Kilbourn v. Thompson, 103 U. 8., 198, and authorities 


therein cited; Pana v. Bowler, 107 U.S8., 545; Winston v. Winston, 
Galveston term, 1882. 


Breedlove & Ewing and C. C. Garrett, for appellees, on the question 
of jurisdiction, cited: Pas. Dig. art. 1423; Battle v. Carter, 44 
Tex. 486; Wright v. Ragland, 18 Tex. 289; Ward v. Lathrop, 11 
Tex. 290; Story’s Conflict of Laws, sees. 539, 551, et seq.; Const. 
1866, art. 4, sec. 6; Pas. Dig., art. 1405; Lane v. Howard, 22 Tex. 7; 
Gibson v. Moore, 22 Tex. 611. 

That the district court having had jurisdiction of the suit of 
McJilton v. Wilson, its decree rendered therein cannot be impeached 
or inquired into in a collateral proceeding, they cited: MecAnear 2. 
Epperson, 54 Tex. 220; Fitch v. Boyer 51 Tex. 544; Murchison ». 
White, 54 Tex. 78; Tennell v. Breedlove, 54 Tex. 540; Treadway 2. 
Eastburn, 57 Tex. 209; Crane v. Blum, 56 Tex. 329; Robertson 2. 
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Johnson, 1. Tex. Law Rep. 336; Wilson v. Wright, 1 Tex. Law Rep. 
341; Fleming v. Seeligson, 57 Tex. 524; Brockenborough v. Melton, 
55 Tex. 493; Walker v. Hunt, Tyler term, 1883. 


Counsel for both parties also cited numerous authorities on propo- 
sitions not discussed in the opinion. 


STAYTON, ASSOCIATE JUSTICE.—This action was brought by J. D. 
Messner, Ella M. Messner, and Willis S. Messner, to recover from 
the appellees the land described in the petition. The plaintiffs’ title 
rests upon the following admitted facts: 

“1, Qn, and prior to, April 7, 1862, the land in controversy in this 
suit, with the improvements then on the same, was the property of 
D. Messner and Marietta Messner, his wife, and the same was their 
community property, 

2. On April 2, 1862, D. Messner died intestate, and his estate was 
insolvent. 

3. Messner and his wife had three children, who are the plaintiffs 
in this suit. The oldest child, J. D. Messner, was born June 25, 
1845; Ella M. Messner was born January 24, 1857, and Wm. M. Mess- 
ner was born August 16, 1860. 

4. At the date of D. Messner’s death, the land in controversy was 
the homestead of Messner and his family. 

5. Mrs. Marietta Messner and the above named children were the 
sole surviving heirs of D. Messner, deceased. 

6. The widow and children continued to occupy the land in con- 
troversy as their homestead until about September 12, 1864, when Mrs. 
Messner and her children removed to the state of New Jersey, where 
they have ever since continued to reside. 

7. On September 12, 1864, Mrs. Messner, by her deed of gift of 
that date, conveyed to her three children, the plaintiffs, all her right, 
title and interest in the property in controversy. The deed was duly 
recorded in the records of Washington county, September 19, 
1864.”’ 

The plaintiffs proved the value of the improvements and rents of 
the premises in controversy, but a further statement of the evidence 
in relation thereto is unnecessary, as the court held that the defend- 
ants’ title, as hereafter stated, was the superior title. 

The defendants claimed title to the premises, under the pleadings 
and judgment in the cause entitled M. M. MeJilton et al. v. John 
Wilson, No. 3916, on the docket of the district court of Washington 
county, as follows : 
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1. Plaintiffs’ petition, filed April 2, 1869, as follows: 





THE STATE OF TEXAS, 
COUNTY OF WASHINGTON. 


To the Honorable G. R. Seott, Juda of the Third J Md Tih District : 






} ‘ 
In district court, Spring term, 1869, 





























Your petitioner, Marietta MecJilton, joined by her husband Wy. 
iJ MeJilton, for herself, and as mother and natural guardian of Dago- 
bert Messner, W. M. Messner and Ella Messner, minors, all residents 

of the county of Union and state of New Jersey, represent unto your 
honor, that, as the widow and children of D. Messner, deceased, late 
of Washington county, Texas, they are possessed of a tract of about 
twenty-eight acres of land near to and adjoining the town of Bren 
ham, which was the homestead of your petitioner and her children, 
and is the same that was conveyed to D. Messner by A. G. Compton, 
and was formerly in four lots, and is deseribed in the deed as follows: 
[The field notes deseribe the property claimed by the plaintiffs in 
this suit, and are omitted as being unnecessary to an incerstanding 
of the case. | 

That on September 12, 1864, your petitioner, being a widow, and 
having no means of educating her children, resolved to return to her 
father in the state of New York, but, being fearful that the proper 
authorities of the Confederate government would, in the event of her 
leaving, confiscate her homestead, she made a deed of gift of her 
interest in the property to her children above named, which is 
recorded in book T, p. 111, records of Washington county, but is 
unstamped ; that, after her arrival in the north, she traded with her 
father, John Wilson, of Dutchess county, New York, for one hundred 
and twenty-six acres of land in the village of Springfield, Union 
county, New Jersey ; that the land was valued, in the trade, at the sum 
of $22,500; that your petitioner conveyed a honse and lot in the city 
of Newark, New Jersey, for $4,000 of the purchase money ; that her 
mother being old and infirm, and desiring to live with her, she was 
allowed, in the trade, the sum of $5,000 for taking care of her; that 
the Brenham property, hereinbefore described, was to be taken at the 
sum of $7,000, and there was a mortgage on the place of 36,500, which 
your petitioner had to lift. 

Petitioner avers, that, at the date of the trade with her father, the 
property in New Jersey was really worth the sum of $35,000, and 
that it is now even more valuable ; that the place is finely improved, 
consisting in part of two good dwelling houses, two good barns that 
cost at least the sum of $15,000 ; that the property is five miles from 
Elizabeth city, and six miles from Newark ; that #7,000, the price 
agreed upon for the Brenham property, is its just and fair value; 
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that it will be greatly to her advantage and to the advantage of her 
children to make the trade, but that she has been unable to con- 
summate the matter, in consequence of the deed of gift executed as 
aforesaid. She therefore prays that John Wilson may be made a party 
defendant hereto, and that she be permitted to prove the value of 
each of the places, and the benefits resulting, and likely to result, to 
her and her children from the trade, if permitted to complete the 
same. She prays that a decree might be rendered divesting the title 
to the Brenham property from her children and vesting the same in 
John Wilson; that in lieu of the property, her children may have a 
mortgage on the New Jersey property for the sum of $7,000, the 
price and value of the same, and for such other and further relief as 
to equity belongs and her case requires. 


2. The answer of John Wilson, filed April 22, 1869: 


M. M. M JILTON } No. 3916.—-Suit pending in the district court of 


—_ Wr sox \ Washington county, Spring term, A. D. 1869, 


Now, at this term of the court, comes the defendant John Wilson, in 
person, and accepts service of the petition, waives the necessity of 
citation and a copy of plaintiff’s petition, and, for answer, admits 
that the allegations of plaintiff are true. He says that he is father 
of plaintiff, M. M. McJilton, and grandfather of the Messner children ; 
that he believes, fully, that the trade will be greatly to the advantage 
of the plaintifis; that he would not have made such a trade, except 
with his own children and for their benefit. 

JOHN WILSON, 


3. Second answer of John Wilson, filed April 23, 1869: 
M. M. McJ1Lron ) 
v. No. 3916.—In the district court. 

JOHN Witson ) 

And now comes the defendant and saith, that, in order to aid the 
plaintiff in procuring a residence in New Jersey, he agreed to sell the 
property named in the plaintiff’s petition, and take the Brenham 
property at the price stipulated and named in the petition; that the 
defendant considers the property in New Jersey worth much more 
than the price agreed upon; that the defendant is still willing to 


carry the b Ol 


of sale and exchange into effect, notwithstanding 


~~ 


the increased value; and, since there are minors interested, defendant 
asks that the evidence of competent witnesses who are acquainted 
VoL. LX V—20 
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with the property in New Jersey and also that here in Texas, be 
taken, and that legal proceedings be had in order to make the titles 
valid, respectively. 


4. Decree in the cause as follows: 
M. M. —, ! 3916.—District court Washington county, state of 
JoHN WILSON J lexas, Spring term, A. D. 1869, April 23, 1869. 

This day came the parties by their attorneys, and this cause coming 
on to be heard, and a jury being waived, and all matters of fact as 
well as of law being submitted to the court, and the matters and 
things being seen by the court and fully understood, it is ordered, 
adjudged and decreed, that the trade and exchange of property 
between the parties, as set forth in plaintiff’s petition, be allowed and 
approved; and it appearing to the court, by the evidence adduced, 
that John Wilson has heretofore conveyed to M. M. MecJilton the 
one hundred and twenty-six acres of land, with its improvements, in 
the village of Springfield, Union county, New Jersey, and that he 
holds a mortgage {for the sum of $7,000 on the property, till such 
time as he can procure title to the Texas property, known as the 
Messner homestead, near the town of Brenham, it is ordered and 
decreed, that the mortgage be released and the same is hereby set 
aside and held for naught, and ali the right, title and interest of 
Marietta M. MecJilton, Dagobert Messner, William M. Messner and 
Ella Messner, in and to about thirty-five acres of land adjoining the 
town of Brenham, Washington county, Texas, formerly the homestead 
of D. Messner, deceased, and the same that was conveyed to him by 
A. G. Compton, 
the land, which is omitted in this statement] is divested out of 
them, the plaintiffs, and the same is hereby vested in him, John 
Wilson, his heirs and assigns forever. It is further ordered, adjudged 
and decreed that Marietta M. McJilton and W. T. McJilton, her 
husband, do make and execute to John Wilson, in trust, for the 
sole use and benefit of Dagobert Messner, William M. Messner and 
Ella Messner, minors, a mortgage, in all due form of law in the state 
of New Jersey, and bearing the legal rate of interest of that state, 
payable one-third when D. Messner becomes of age, one-third 
when William M. Messner becomes of age, and one-third when Ella 


[The decree contains a full description of 


Messner becomes of age or marries. The mortgage to be executed on 
a tract of land in the township of Springfield, in the county of Union 
and state of New Jersey. [Here follows a fuli description of the 


land, which is omitted in this statement.] The mortgage to be 
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for the sum of $7,000 lawful money of the United States, and assigna- 
ble to the legal guardian of Dagobert, Wm. M. and Ella Messner, 
whenever a legal guardian shall be appointed for them. It is further 
considered by the court, ordered and decreed that each party pay 
the costs by them incurred in this behalf, for which execution may 
jssue in behalf of the ofticers of court. 

5. Each of the defendants was in possession of the portions of the 
premises claimed by them, respectively, over a year before the suit was 
brought, claiming under the judgment set out in the preceding para- 
graph by mesne conveyances from John Wilson. 

The facts thus appearing, the court below instructed the jury, in 
effect, that the judgment of April, 23, 1869, divested the appellants 
of title to the land, and vested title thereto in John Wilson, and there 
was a finding accordingly. 

That the plaintiffs were the owners of the land in controversy, prior 
to the rendition of the decree of April 23, 1869, there is no question. 

The petition filed in the proceedings, in which that decree was 
entered, recognizes that fact, and cannot be considered even as an 
awlversary proceeding in which Mrs. MeJilton was seeking to set aside 
the deed which she had made to her children, by which all the interest 
she formerly had in the property was conveyed to them. Her 
prayer was, that the title to the property in her children, be divested 
and vested in John Wilson. She valued the entire property at $7,000, 
which, she alleged, was its fair value, and she asked that her children 
be secured in that sum by a mortgage on the property in New Jersey, 
which, the decree shows, had been conveyed to her by John Wilson. 

The decree directed the security to be given. The practical effect 
of the decree would be a sale of the property which the appellants 
owned. Waiving the consideration of the question whether the 
plaintiffs in this case, were, in any legal manner, before the court in 
which that decree was entered, we will examine the character of the 
proceeding, and make inquiries as to the power of the court to make 
such a decree. 

The proceeding was not one in which rights were asserted by any of 
the persons whose names appeared as plaintiffs against the person 
whose name appeared as a defendant, upon which the court, in the 
ordinary exercise of judicial power, was called upon to pass or to 
give relief. 

It was a proceeding in which, through a decree of the court, Mrs. 
McJilton was seeking, as was her father, to have the title of minors 
to real estate divested and vested in one of them, in pursuance of a 
contract which they had made, but had no power to carry out; and 
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so, not by reason of any claim which either of these persons had 
against the minors or their estates. 

The proceeding can stand on no other ground, in a jurisdictional 
point of view than would an application to the district court, by a 
parent, to sell the real estate of his infant child, with a view to rein- 
vest the proceeds to its advantage. 

It may be laid down as a true legal proposition, under our form of 
government, that no power exists in any person or tribunal to divest 
a minor of title to real estate, unless such power be conferred by the 
law-making department of the government. This will include the 
act of the people in making a constitution, as well as a legislature aet- 
ing under a constitution, as the department of government entrusted 
with the power to make laws. 

Such a power may be given by the legislature directly, without 
salling into action the functions of any judicial tribunal, unless there 
Ye some constitutional prohibition against the passage of such laws, 
Cooley Con. Lim. 117-124, and cases cited. 

The power to cause such divestiture of title, may be conferred on 


some tribunal exercising judicial powers conferred by a constitution, 
or by a legislature. Upon such tribunals is most usually conferred 
all such power as the law-making department deems proper to confer 
at all; and examples of authorizations for its exercise otherwise are 
rare. 

The inquiry then arises, whether the law-making power had con- 
ferred on the district court for Washington county, the jurisdiction 
which it assumed to exercise in entering the decree, on which the title 
of the defendants rests. The constitution of 1866, in so far as could 
possibly affect the question before us, gave to the several district 
courts jurisdiction as follows : 

**1. Of all suits, complaints, or pleas whatever, without regard to 


any distinction between law and equity, when the matter in contro- 


versy shall be valued at or amount to $100, exclusive of interest. 

2. Original and appellate jurisdiction and general control over the 
county court established in each county, for appointing guardians, 
granting letters testamentary and of administration; for s ttling the 
accounts of executors, administrators, and for the transaction of 


business appertaining to estates. 

3. Original jurisdiction and general control ever executors, admin- 
istrators, guardians and minors, under such regulations as may be 
prescribed by law.’’ Const, 1866, art. 4, see. 6. 

It cannot be claimed that the clause of the constitution first quoted 
gave such power, for the proceeding was neither a suit, complaint, 
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nor plea involving a matter of controversy. It was a proceeding, 
essentially administrative in its character, and not a controversy 
between party and party, in which adverse claim of right was asserted, 
such as was evidently contemplated by the constitution. If it is 
claimed that in the court, as a court of equity, under that clause, the 
power existed, it must be replied, that the district court, whether as 
a court of law or a court of equity, had only such power as the con- 
stitution gave it. There is no such thing as the inherent power of a 
court, if, by that, be meant a power which a court may exercise with- 
out a law authorizing it. That clause of the constitution empowered 
district courts to exercise all the power given, whether the procedure 
necessary to accomplish that purpose be such as pertains to a court 
of law or a court of equity; but it in no manner conferred upon such 
courts the power to exercise any and every power, which, at any time, 
may have been exercised by courts of chancery in England or else- 
where. 

Courts of chancery in England, at an early day, may have exercised 
such a jurisdiction as the district court for Washington county as- 
sumed to exercise, but we have no inclination now to consider the 
ground on which the power was then claimed, for, at the present day, 
no such power is claimed to exist in a chancery court in England, unless 
given by act of parliament. Taylor v. Phillips, 2 Vesey, Sen,. 2, 3; 
Russell v. Russell, 1 Molloy, 525. 
Such a power has been asserted in some of the courts of the states 

In Ex Parte Jewett, 16 Ala. 410, the power was held 


to exist when land was held by a trustee for the use of a married 


of this Union. 


woman and her children, who were minors, she consenting, but, in 
that case, it was admitted that the English authorities did not sustain 
the ruling. 

The same ruling was made in Rivers v. Durr, 46 Ala. 419, but the 
case was one of sale for partition, which could not otherwise be 
made. These cases were followed in Goodman v7. Winter, 65 Ala. 
435, but the facts were such as would probably have required the 
same disposition of the case on other grounds. 

In Huger v7. Huger, 3 Des. Eq. 18, the same principle was assumed, 
but the infant was given his day after majority to show cause against 
the decree. In Re Salisbury, 3 Johns. Ch. 347, the decree only per- 
mitted the conversion of timber on a lunatie’s land. Williams 2. 
Harrington, 11 Iredell 620, was expressly based on statutes. 

The Kentucky cases, frequently cited to sustain such a power, are 
based on statutes which give it. None of the cases above cited were 
based on facts similar to those existing in this case. The case of Cus- 
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tard v. Custard, 25 Tex. Supp. 56, presented a stronger case for 
relief, but it was held that the relief must be sought in the probate 
court. 

The following authorities deny the existence of such a power ina 
court of chancery, unless it be given by statute: Baker 7. Lorillard, 
4 Comstock 257; Rogers v. Dill, 6 Hill 416; Forman v. Marsh, 11 N, 
Y. 551; Williams’ case, 3 Bland’s Ch. 191; Faulkner v. Davis, 18 


Gratt. 663; Pierce v. Trigg, 10 Leigh 419; Williamson v. Berry, 8 
? RP? ‘ . 
Howard 556; Pomeroy’s Eq. Jur., 78, 1309; 2 Leading Cases in Eq., 


1504; Wells on Jurisd., 627-639. 

The second clause of the constitution referred to bears solely on 
the jurisdiction of the district.courts over the courts to which juris- 
diction was expressly given by the constitution in probate and like 
matters, and is illustrated by many déetisions made under the consti- 
tution of 1545. 

The third clause referred to, has not, in terms, direct reference to 
the estates of minors, and the power conferred by it was to be exer- 
cised ‘‘under such regulations as may be prescribed by law.’’ We 
are aware of no legislation which could make the original jurisdie- 
tion operative in a case like this, if the constitution could be held to 
apply in such a ease. It seems to have been thought in Neuson », 
Chrisman, 9 Tex. 115, that such legislation would be necessary before 
the original jurisdiction of a district court could be made operative 
in cases contemplated by the constitution of 1845, which contained a 
similar provision. 

It must be presumed when the constitution, in express terms, con- 
fers jurisdiction over a particular subject-matter upon one court, and 
not upon another, that it was intended the jurisdiction conferred 
should be exclusive. 

The constitution of 1866, provides as follows: ‘‘The county court 
shall have jurisdiction * * * to probate wills, to appoint 
guardians of minors, idiots, lunatics, and persons non compos mentis; 
to grant letters testamentary and of administration; to settle the 
accounts of executors, administrators and guardians; fo transact all 
business appertaining to the estates of deceased persons, minors, idiots, 
lunatics, and persons non compos mentis, including the settlement, parti- 
tion and distribution of such estates; and to apprentice minors, under 
such regulations as may be prescribed by law.?’ Const. 1866, art. 4, 
sec. 16. 

The matter in which the district court for Washington county 
assumed to act, was, certainly, business appertaining to the estates of 
minors, all of which the constitution provided should be transacted 
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r by the county courts. It was the attempted exercise of an original 
e jurisdiction, W hich had been conferred on county courts alone. Laws 


were in force regulating the exercise of the jurisdiction of the county 


‘ courts, under which a minor’s real estate might be sold, P. D.3909; also 
’ regulating the removal of a minor’s estate from this state to another. 
P. D. 3916. 
8 In the face of such laws, we cannot hold that the district court for 
8 ) Washington county had jurisdiction to render the decree on which 
’ the defendants rely for title ; and its judgment must be held void. 
The defendants set up, in bar of this action, that the decree on 
n which they rely was, in all respects, complied with, and that the 


. plaintiffs have taken benefits under it, but there was no evidence 
e bearing upon this question. 

. If it shall appear that the plaintiffs, after becoming of age, 
accepted the proceeds of the mortgage directed by the decree to be 
) executed, knowing the facts which are alleged to have led to its exe- 
cution, it may be that they would thereby be precluded from now assert- 
, ing title to the property in controversy. There are authorities so 
; holding, but, as this question was not passed upon in the court below, 





) it is not necessary for us now to consider it, or to consider the suffi- 
ciency of the defendants’ pleadings bearing upon this question. 

> For the error in the charge of the court, the judgment will be 
, reversed and the cause remanded. 

} REVERSED AND REMANDED. 


[Opinion delivered January 22, 1886. ] 





Gus. LEwy & Co. v. JOSEPH FISCHL. 
(Case No. 2080) 


1, EvIDENcE—WITNESS—FORMER STATEMENT—Where a design to misrepresent, from 
some motive of interest, has been imputed to a witness, a former statement, made 
by him at a time when the supposed motive did not exist, is admissible in con- 
firmation of his evidence. 

2, SAME—ATTACHMENT—TRIAL OF RIGHT OF PROPERTY—BURDEN OF PROOF—FRAUDU- 
LENT INTENT—AFFIDAVIT AND JUDGMENT IN ATTACHMENT, WHEN NOT EVIDENCE— 
When an attachment has been levied upon property in the possession of a third 
person, the burden of proof is upon the attaching creditor to show that the 
property was subject to the levy, and neither the affidavit in the attachment 

suit, nor the judgment therein foreclosing the lien, is, in a suit for the trial of 
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the right of property, between the attaching creditor a mant to whom 
the creditor had transferred the property prior to t} itta { ceedings, 
evidence of a frandulent intent in making the transf% 

3. ASSIGNMENT FOR CREDITORS—FRAUD—ACT OF MARCH 25, 1879, CONSTRUED—The act 
of March 25, 1879, in relation to assignments for the benefit of creditors. does 
not compel a debtor to make an assignment for the benefit s creditors, and 
a failure on the part of the debtor so to do, is not a fraud ; 

4. SAME—PREFERENCFS—The prohibition of preferences, in the statute, is opera. 
tive, only when an assignment is made, andif no assis ent for t enefit of 
creditors has been made, there can have been no violati f, or fraud upon, 
the assignment law. 

5. SAME—CREDITOR—INSOLVENT DEBTOR—PAYMENT OF BONA FIDE 1 ; ROPERTY— 
A creditor may receive payment of an honest debt in propert lebtor, though 
he may know, at the time, that the debtor’s intent in n { ment is, 
and the necessary effect of his act will be, to plac th propert nd the 
reach of other creditors 

6. EVIDENCE—VERDICT—PRACTICE IN SUPREME COURT—Where 1 ‘ flict in 
the evidence, the verdict of the jury will not be disturbed { supreme 


court. 


APPEAL from Washington. Tried below before the Hon. J. B. 
MeFarland. 

On November 18, 1884, Marek & Marek were indebted to Gus. 
Lewy & Co. in the sum of $1,400.29. On that date Marek & Marek 
sold their entire stock of goods (valued by them at $4,200) to Joseph 
Fischl, the consideration being an indebtedness to Fisch], of 83,000, 
and certain debts that Fischl assumed to pay. On November 20, 
1884, Gus. Lewy & Co. sued out an attachment against Marek & 
Marek in the district court of Washington county, on the ground that 
they had transferred their property with the intent to defraud their 


} 


ereditors, and had it levied on the stock of goods sold to Fisehl. On 
the same day Fischl claimed the stock of goods as his property, filing 
claimant’s oath and bond as required by law. On April 7, 1885, Gus. 
Lewy & Co. recovered judgment against Marek & Marek for the sam 
of $1,400.29, with a foreclosure of the attachment lien, subject to the 
trial of the right of property with Fischl. On September 19, 1885, 
trial of the right of property was had and resulted in a judgment in 
favor of Fischl. From that judgment plaintiffs prosecute this appeal. 

The issues upon which the case was tried were as follows: The 
claimant’s affidavit was in pursuance of the statute. His answer, filed 
March 5, 1885, alleged that he claimed the goods under a bill of sale 
from Marek & Marek, dated November 18, 1884; that the considera- 
tion of the sale was recited in the instrument, to-wit... 84.200, $3,000 
of which were paid in Mareks’ notes to him, and the balance in an 
assumption of debts of the Mareks, due to other parties. The bill of 
sale was made an exhibit to the answer, and filed with it. The plain- 
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tiffs, in their pleadings, styled their amended tender of issues, after 
setting out the issuance of their writ of attachment against Marek & 
Marek, on November 20, and the levy, thereunder, on the goods con- 
veyed by the Mareks to the claimant, alleged that at the date of the 
pill of sale, on November 18, the Mareks were indebted to plaintiffs 
and others in large amounts; that the Mareks were insolvent; that 
the goods had been bought of plaintiffs and others on credit and had 
not been paid for, as was well known to Fischl, and that the sale to 
him was made with the intent to hinder, delay, and defraud the ered- 
itors of the Mareks, and especially plaintiffs. 

The bill of sale under which Fischl claimed the goods is, in sub- 
stance, as follows: ‘*This memorandum of an agreement made and 
entered into November 18, 1884, by and between J. Marek and J. 
Marek, composing the firm of Marek & Marek, of the one part, and 
Joseph Fischl, of the other part, witnesseth: That whereas Marek & 
Marek are justly indebted to Joseph Fischl by note, January 1, 1884, 
for $3,000, with interest at ten per cent. from date, due at six months, 
say $3,262.50, and to the following other parties, Walney & Hess 
$130, Wood & Low $95.00, E. Reichardt $155, Thomas Dwyer $70.00, 
H. Fisher *15.75, L. J. Lockett $15.40, W. C. C. Association $11.25, 
Haubelt Bros. $50.00, Sayles & Bassett $100, Chas. Wenar & Co. 
$69.32, P. W. Connell, for rent, $100, which they are anxious to secure 
and pay; and, whereas, Joseph Fischl has agreed, in consider- 
ation of the transfer and delivery to him oi the stock of goods, gro- 
ceries, provisions, and liquors, ete., hereinafter deseribed, by Marek 
& Marek, to discharge his debt against them, and assume the pay- 
ment of the several debts to other parties above enumerated, which 
agreement and obligation is attested by his signature hereto: Now, 

» therefore, know all men by these presents, that, for and in considera- 
tion of the premises, the undersigned Marek & Marek, both in their 
firm name and as individuals, have bargained and sold, and do, by 
these presents, transfer and deliver, unto Joseph Fischl, all and singu- 





lar the stock of groceries and provisions, including liquors, and also 
store fixtures, safe and desk, owned by them and found in the store 
known as Connell building, on the north side of the court house 
square, in Brenham, in the county of Washington, of which an inven- 
tory is attached to the copy of this instrument delivered to Joseph 
Fisch], the stock being valued at the sum of $4,200, and they also 
transfer to him, Joseph Fisch], the unexpired term of their lease of 
the storehouse from P. W. Connell. And Joseph Fischl, in consider- 
ation of the premises, doth hereby agree and bind himself to pay to the 
several creditors of Marek & Marek the amounts enumerated above, 
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and the rents to become due to Connell for the unexpired term of the 
storehouse, and doth release and discharge the note and _ interest 
against Marek & Marek. Signed November 18, 1554, by Marek & 
Marek, J. Marek and J. Marek and Joseph Fischl.”’ 

The claimant Fischl, testified, that the stock cf goods was all the 
property that Marek & Marek had, that he knew of, and that he knew 
they owed the plaintiffs and others at the time he purchased the stock 
of goods; that he bought the goods to save his debt; that, in Mareh 
or April, 1883, he became a silent partner in the firm of Marek & 
Marek, and at that time paid into the firm $2,000, and, later on, the 
sum of $300; that he paid the Mareks in money; that he had for 
several months been accumulating the money, and had carried it about 
his person; that he kept asmall account at the bank, but carried the 
bulk of his money on his person, because he considered it safer; that 
in 1882, when he located in Brenham, he had about #1,500; that he 
and Marek took stock on Sunday, when he went into the partnership 
as a silent partner ; that no one was present but the Mareks and him- 


self when the stock was taken; that on January 1, 1854, he drew out 
of the firm of Marek & Marek, and they gave him their note for 
$5,000, payable in six months, for his interest in the business; that on 
the morning of that day he went to their store and told them that he 
wanted his money and would shut them up if it was not paid, and 
they then proposed to sell out to him; that the Mareks and himself 
were friendly at the time of the sale to him; that he had a written 
contract with Marek & Marek when he went into partnership with 
them, but it was subsequently lost or destroyed; that the sale was 
made pretty quickly, and an inventory of the goods was taken in half 
a day. 

Joe Marek, one of the firm of Marek & Marek, and a witness, 
for the plaintiffs, testified: that the stock of goods sold to Joe Fisechl 
on November 18, 1884, was all the property they had; that they owed 
other persons besides those named in the bill of sale; that they owed 
Gus. Lewy & Co. $1,400.29; that he knew, when he sold out, that the 
creditors not named in the bill of sale would not be able to make 
anything; that the firm of Marek & Marek was insolvent, at the time 
of the sale; that Fisch] came to his store and demanded his money, 
but they could not raise it, and Fisch] told them he would give them 
one hour to get the money or be closed up; that they thought it better 
to sell than to have an attachment run on their property; that they 
preferred home creditors, because they were neighbors; that Fischl 
became a silent partner with Marek & Marek in March, 1883, but no 
one knew it, not even the book-keeper; that he put $2,300 in money 
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into the business; that in January, 1884, Fischl drew out and gota 
note from Marek & Marek for $3,000, for his interest in the firm; that 
witness’ object in making the sale was to pay Fischl; that there was 
a verbal agreement between Fischl and Marek & Marek, that if there 
was not enough realized from the stock of goods to pay him and the 
creditors named in the bill of sale, he was to pay himself, and Marek 
& Marek was to have the right to say which of the other creditors 
named in the bill of sale should be paid in full, and which left out; 
that they had no money on hand the day they sold to Fisehl; that 
Lewy & Co. were writing to them about their claim; that he did not 
know what became of the books of the firm of Marek & Marek; that 
they were left in the safe in the store when they sold out to Fisch]; 
that he did not take them out; that the safe was sold to Fisehl, and 
the books ought to be in the safe; that they kept no books showing 
bills payable and receivable, but kept a memorandum of debts they 
owed, showing when they fell due; that they did not put Fischl’s note 
in it because they did not want the book-keeper to know anything 
about it; that June Harris was their book-keeper during the year 
1883; that they did not enter in the books the $2,000, or the $300, 
paid into the business by Fisch] when he became a silent partner ; that 
the $2,300 did not appear in the cash account, nor in their bank 
account; that he did not have the contract of partnership; that the 
books did not show $3,000 drawn out of the business when Fischl drew 
out; that their book-keeper, Mr. Harris, did not know up to the time 
of the sale to Fischl that they owed Fischl anything; that the under- 
standing with Fischl, at the time of the sale, was, that whatever was 
left after paying his (Fischl’s) note, and home creditors named in the 
bill of sale, was to go to other creditors than those named in the bill 
of sale, and that he, Marek, was to have the right to name the credi- 
tors to whom this surplus was to go. 

June Harris, a witness for plaintiffs, testified: that he was then 
clerking for Joseph Fischl; that he was book-keeper for Marek & 
Marek from January, 1883, to December, 1883, and from———1884, up 
to the time they sold out to Fischl, and stayed with Fischl after the 
sale; that Marek & Marek’s books were not left in the store after they 
sold to Fischl; that they were in the safe before the sale, but after the 
sale they were missing, and he did not know what had become of them ; 
that the books showed what was owed by the firm and when it became 
due; that he never saw the Fischl note, did not know that the Mareks 
were indebted to Fischl, and there was nothing on the books to show 
it; that he kept the books of Marek & Marek from January, 1883, to 
December, 1883; that no report was made to him, as book-keeper, of 
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the money claimed to have been paid into the firm by Joseph Fiseh]: 
that he did not know that Fischl was a silent partner, or that he had 
put anything into the firm; that he heard of the Fisch] indebtedness, 
for the first time, on the day of the sale; that if as much as $2,309 
had been put into the business he would have known it, and that if 
the debts of the firm had been paid off with the $2,300 he would haye 
known it, because he would have had to make the entries in the 
books; that that much money could not have been paid into the busi- 
ness without his knowing it; that if it had been put into the safe or 
had been paid to creditors he would have known it; that he kept all 
of the books, and made all the eash entries; that Fischl never asked 
to look at the books, and never assumed any authority about the store, 

The plaintiffs also introduced in evidence the attachment papers 
and the judgment in the case of Gus. Lewy & Co. v. Marek & Marek, 
to show fraudulent intent in the transfer by Marek & Marek.  Fisehl 
was not a party to that suit 

The justness of the debts assumed by Fischl in his purchase from 
the Mareks seems to have been conceded, and the parties to whom 
they were owing, agreed, it appears, to look to Fisch! for their pay- 
ment. 

White was introduced by the defendant, as a witness, and was per- 


4 


mitted, over the objection of plaintiffs, to testify that the defendant 


t 
ischl told him, in the spring of 1884, that he had loaned to 


I 


( 
Joseph k 
the Mareks some money, and had indorsed some paper for them. 
This conversation took place at Fischl’s warehouse. 

J. S. Newbouer, a witness for the defendant, was permitted to tes- 
tify, over the objection of the plaintiffs, that Fisch] told him that 
Marek & Marek were owing him, Fischl, a good deal of money. 

F. R. Allison, for the defendant, was permitted, over the objection 
of the plaintiffs, to testify, that Fisch] had told him, some fifteen or 
eighteen months before, that he was a silent partner with Marek & 
Marek, but did not want it known. 

The plaintiffs were not present at, and had no notice of, these con- 
versations. They occurred long prior to the transfer to Fisch], and 
prior to this controversy. 

The special instructions asked by the plaintiffs and refused by the 
court, and the paragraphs of the court’s general charge, objected to 
by the plaintiffs, are sufficiently indicated in the opinion. 


Garrett, Searcy & Bryan, for appellants, that the declarations of 
Fisch] made to third persons, were not admissible in evidence to cor- 
roborate his testimony in his own behalf, cited: Tucker 7. Hamlin, 
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60 Tex. 171; Weisiger v. Chisholm, 28 Tex. 790; White v. State, 18 
Ct. App. 63; Sager 2. State, 11 Ct. App. 110; Harmon v. State, 3 Ct. 
App. 51; Whart. Crim, Ev., sec 690, et seq; 1 Greenleaf on Ev., 
sec. 98. 

On the proposition that the bill of sale under which Fisch] claimed 
title to the goods, was in violation of the assignment law and void, 
they cited: App. R. 8., sees. 17, 18, pp. 5-8; Seeligson & Co. z. 
Brown, 61 Tex. 183; Donoho v. Fish Bros., 58 Tex. 164; Dunean et al 
v, Taylor, 63 Tex. 645; National Bank v. Lovenberg, 63 Tex. 506; 
Miller et al v. Jannett, 63 Tex. 82; Truit v7. Caldwell, 3 Minn. 257; 
Page v. Smith, 24 Wis. 368; Murphy v. Caldwell, 50 Ala. 461. 

That the affidavit and the judgment foreclosing the lien in the 
attachment suit of Gus. Levy & Co. v7 Marek & Marek were conelu- 
sive evidence of the fraudulent intent on the part of Marek & Marek 
in making the transfer, they cited: Blum zv.. Lynch, 2 Wilson Cond. 
Rep., sec. 779, p. 683; 1 Wharton on Ev., see. 758 et seq; 2 Wharton 
on Ev.., sec. 1110; Greenleaf on Kv.. see. 5BY et seq 

On the question of notice, they cited: Bateman v. MeCreight, 1 
Tex. Ci. Rep. 264; Humphries v. Freeman, 22 Tex. 50; Traylor v. 
Townsend, 61 Tex. 146; Edmundson ». Silliman, 50 Tex. 112; White 
v. Wilson, Cond. Rep., see 1005; Mills v» Howeth, 19 Tex. 257. 

That the burden of proof was on Fischl to show that*his debt was 
a bona fide claim, they cited: Watkins v. Edwards, 23 Tex. 447; 
Hawley v. Bullock, 29 Tex. 217; Bremer v. Case, 60 Tex. 152; Lacoste 
v, Odam, 26 Tex. 458. 


Scott & Levi, also for appellants, on the proposition, that an insol- 
vent merchant, or one in contemplation of insolvency, who disposes 
of all his tangible assets to prefer certain creditors, who know his 
condition, to the prejudice of his other creditors, contravenes the 
policy of the assignment law, cited: Dunean, Wyatt & Co. v. Tay- 
lor, 63 Tex. 647; Martin v. Hansenan, 14 Fed. Rep. 166. 


Sayles & Bassett, for appellee, on the proposition, that the declara- 
tions of Fisch] to third persons were properly admitted in evidence, 
as tending to repel the inference of fraud sought to be deduced by the 
plaintiffs from his alleged concealment of his transactions with Marek 
& Marek; and in corroboration of his testimony, which had been 
sought to be discredited and impeached by that of other witnesses, 
cited: 2 Phil. Ev. 814; 1 Greenl. Ev., sec. 469; 1 Starkie Ev. 253; 
2 Taylor Ev., sees. 1, 330; Commonwealth v. Wilson, 1 Gray. 337 
The People v. Vane, 12 Wend. 78. 
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That the court did not err in refusing to hold that the bill of sale 
under which Fischl claimed, was in violation of the assignment law, 
they cited: Greenleve, Block & Co. v. Blum, 59 Tex., 124; Tidball, 
Van Zandt & Co. v. La Belle Wagon Works Co., 59 Tex. 291; Schnei- 
der v. Sanson, 62 Tex. 201; inglehart v. Willis, 58 Tex. 306. 











































ROBERTSON, ASSOCIATE JUSTICE.—Appellants brought suit by at- 
tachment, and caused the seizure of goods in the possession of appel- 
lee, who claimed under the statute, and thus this controversy aroge 
between them. 

Marek & Marek were the defendants in the attachment suit, and, 
before the commencement of the suit, had sold the property seized 
to the appellee, in consideration of the satisfaction of a debt claimed 
to be due by them to appellee and of appellee’s assumption of the 
payment of several other debts due by Marek & Marek. 

Appellee testified, that he had been a dormant partner in the firm 
of Marek & Marek, and had put into the business $2,300, and that, 
lved with them, they paid him for his inter. 
est $3,000, in their note, due at six months. Appellants introduced 
proof tending to show that appellee had not been such partner, and 


afterwards, when he disso 


that he had not put money in the business. The appellee was then 
permitted to show, over objection, that, long before the suit, and at 
atime when he claimed to have been a dormant partner of the Mareks, 
he stated, in the absence of plaintiffs, that he was such partner. He 
was also permitted to prove, over objection, that, when plaintiffs 
were not present he had stated long before this controversy arose, 
that Marek & Marek were his debtors in a large amount. The issue 
formed by the plaintiffs’ evidence was, whether appellee’s debt was 
not fictitious, and the theory of its origin and consideration an inven- 
tion parented by the necessity of his case. On this issue, the testi- 
mony complained of was material. It showed that appellee had the 
same conception of the facts before the imputed motive could exist 
that he had at the trial, and certainly was corroborant of his testi- 
mony. His declarations were, therefore, properly admitted. 2 Phil. 
Ev., p. 974; 1 Greenl., sec. 469; Commonwealth v. Wilson, 1 Gray, 337. 

The appellant contends, that the sale of the goods by Marek & 
Marek to appellee was in fraud of the assignment laws, and, therefore, 
void. The statute does not compel anybody to make an assignment 
for the benefit of creditors. The failure of Marek & Marek to make 
an assignment was not, therefore, a fraud on the law. The prohibi- 
tion of preferences is operative, only when an assignment is made. 
If the sale to appellee is an assignment, then the law cuts from it 
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the void features, and passes the title, and the appellee’s claim was 
properly sustained. Elum v. Wellbourne, 58 Tex. 157; Keating z. 
Vaughan, 61 Tex. 518. 

If there was no assignment for the benefit of creditors, there could 
be no violation of, or fraud upon, the assigament law. 

The goods, when levied upon, were in the possession of appellee. 
This, under the statute, put upon appellants the burden of proving 
that the property was subject to the levy. The proof of fraud is, 
independent of the statute, upon him who avers it. The appellants 
claim that they proved the fraudulent intent of the Mareks by the 
introduction of the affidavit for attachment and the judgment foreclos- 
ing the attachment lien, and that this shifted the burden upon appellee 
to prove his innocence of the proven iraud. The affidavit and judg- 
ment in the attachment suit could. not have the effect claimed. A 
judgment is not an adjudication of an issue that could not have been 
made in the case. Ji the Mareks had appeared in the suit against 
them, they could controvert the truth of the affidavit only as a basis 
for the recovery of damages, and, as the writ was levied upon property 
which they certainly had no claim to, they could not possibly have 
an action for damages. Cloud v. Smith, 1 Tex. 611; Bear v. Mark. 63 
Tex. 298. 

The judgment foreclosing the lien does not affirm the truth of the 
affidavit, for if, in reconvention for damages, it is proved and found 
to be false, the judgment nevertheless forecloses the lien. 

Besides, appellee was no party to that suit, and if it was necessarily 
established as the basis of the judgment that the Mareks did intend 
to defraud their creditors in making the sale to appellee, the judg- 
ment would be no proof of the fraudulent intent in a suit against the 
appellee. Pratt v. Jones, Tyler term, 1885. 

Several charges were asked by appellants, and refused, to the effect 
that appellee would have notice of the fraudulent intent of the 
Mareks, if a prudent person in his situation would have inquired 
and ascertained the existence of that intent. The refusal to give 
these instructions is assigned as error. The substance of them was 
not embraced in the charge of the court, but we think the principle 
of law contained in the refused charges was not applicable to the 
case, 

In the first place, the main issue relied upon in the court below, as 
well as in this court, was, that appellee’s claim against the Mareks 


was fictitious. If it was fictitious, of course the appellee knew it, 


and the charge of the court, that appellee would be bound by the 
, fraud of the Mareks, if he had notice of it, would be sufficient. 
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Secondly, it is shown by the proof that appellee knew every mate- 
rial circumstance put in evidence by the plaintiffs to prove fraud on 
the part of the Mareks. If these circumstances were sufficient to 
convince the jury that the Mareks intended to defraud creditors, the 
jury would certainly have determined that Fischl, not only had 
notice, but actually knew of the guilty design. 

And lastly, if the debt due Fischl was bone fide. and the Mareks 
actually owed, as it was admitted they did, the other debts provided 
for in the bill of sale, the purpose of the Mareks in making the trans- 
fer to defraud other creditors, actually known by Fischl when he 


accepted it, would not vitiate the transaction. The law, as recognized 


by this court, is stated in the case of Greenleve, Block & Co. 2. Blum, 
59 Tex. 126, and the distinction between a creditor and purchaser in 
the acceptance of such transfers is distinctly announced. 

A creditor may receive payment of an honest debt in property of 
his debtor, though he knows that the debtor’s intent in making the 
payment, and the necessary effect of his act is, to place the property 
beyond the reach of other creditors. Any other doctrine would deny 
to the insolvent debtor the right to prefer one creditor over another, 
and foree him and his favored creditor to accomplish the same result 
through the questionable means of a friendly attachment or other 
legal process. 

Whether appellee’s claim against the Mareks was just or not, was 
fairly submitted to the jury, and the verdict necessarily affirms that 
it was. How that and the other debts mentioned in the bill of sale, 
if just, could be paid by such transfer as was made, the jury was 
informed in substantial accordance with the principles laid down in 


the case already cited. Greenleve v Blum, 59 Tes 


The appellants complain of the refusal of the court to charge the 
jury that the burden of proving the justice of his claim against the 
Mareks was upon the appellee. Both parties had introduced their 
evidence upon that issue, and the jury were instructed to find for 
appellants, if they believed Fischl’s debt was fictitious. Their belief 
in this respect could not have been affected by the charge requested. 


On the other hand, under the charge, the jury had to find that the 
debt was just in order to find for the appellee. If it was error to 
refuse the charge, the appellants have suffered no injury from it. 
Such charge could not properly have influenced the result. 

It has already incidentally appeared in this opinion, that, on the 
main issue, the genuineness of Fischl’s claim against the Mareks, there 
was a conflict of testimony. The direct evidence on the question was 


in favor of the appellee: on the other side, were strong and per- 
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suasive circumstances. That a verdict in this condition of the 
evidence will not be disturbed by this court, has been many times 
decided in each of our volumes of reports. 

We find no error in the judgment, and it is accordingly affirmed. 


AFFIRMED. 
[Opinion delivered January 22, 1886. ] 





HEIDENHEIMER Bros. v. DENNIS STEWART AND WIFE. 
(Case No. 2134.) 

1, HomesTEAD—MoORTGAGE—SUIT TO FORECLOSE— NEGOTIABLE INSTRUMENT-—INNOCENT 
PARTY—F RAUD—EsTOPPEL—The equities between the original parties to a mort- 
gage cannot avail the mortagor in a suit on the secured negotiable note to 
foreclose the mortgage, even if it results in the encumbrance of the homestead, 
if those entitled to the exemption have caused this result by their own delib- 
erate fraud 

2. SamME—If the owners of the homestead simulate a transaction, in which a 
negotiable note would be secured bya valid and meritorious licn on the exempt 


estate, and their artifice succeeds in imposing upon an innocent party, they are 
estopped from denying the truth of their solemn statements, and cannot be 
permitted to prove that a lien their acts had declared to be validis void because 


their acts were false. (Following Hurt v. Cooper et als., 63 Tex. 862.) 


APPEAL from Fayette. Tried below before the Hon. R. H. Phelps, 
special judge. 

Heidenheimer Bros., as indorsees of one Alexander, brought this 
suit in the district court of Fayette county, against Dennis Stewart, 
to recover amount due on a negotiable promissory note executed by 
the latter, and to foreclose a lien on a certain tract of land in that 
county, retained, as security for the note, in a deed from Alexander 
to Stewart for the land. Pending the suit, Cary Ann Stewart was 
made a party defendant. 

Dennis Stewart and Cary Ann Stewart are husband and wife, and 
hal been such for some time previous to the execution of the note 
declared on in this suit, and the land by which the note is secured, was 
then, and still is, their homestead. Stewart being indebted, on open 
account, to Alexander, in an amount equal to that expressed in the 
note, and being desirous of securing its payment, conveyed this land 
to Alexander, his wife joining him in the deed; and Alexander on 
Vot. LXV—21 
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the same day reconveyed the land to Stewart, expressing in his deed 
the consideration therefor to be $755 cash and the note sued on, 
which was at the same time made and delivered to him by Stewart, 
Alexander knew that the defendants were husband and wife, and that 
the property was their homestead ; and all this was done in pursuance 


of a distinct understanding between the three, and in order to conceal 
the true character of the transaction. No consideration passed from 
Alexander to Stewart and his wife for their deed to him, though one 
was expressed therein, and none passed from Stewart and his wife to 
Alexander for the deed reconveying the property, except the note 
above mentioned, which was really intended to cover a pre-existing 
indebtedness, due, as before stated. from Stewart to Alexander. Both 
deeds bear the same date, and were filed for record on the same day, 
Each is in form a deed of conveyance, with full warranty of title, and 
was executed and acknowledged in the form and manner required by 
law. Appellants had no actual notice or knowledge oi the ] urposes 
orintentions of Stewart and wife and Alexander in making these deeds, 
but became the owners of the note by indorsement from Alexander, in 
due course of trade, before its maturity, and for a valuable considera- 
tion. The defendants, in their answer, admitted the execution of the 
note, but, in response to plaintiffs’ claim of lien on the property, pleaded 
the facts showing the true character of the transaction between Alex- 
ander and themselves, and insisted upon their homestead rights. The 
court to whom the cause was submitted, without the intervention of a 
jury, rendered judgment in favor of the plaintiff’ against the defend- 
ant Dennis Stewart for $678.81, the amount due on the note, but 
refused to decree a foreclosure of the mortgage on the land. From 
that judgment the plaintifis have prosecuted this appeal. 

Moore, Duncan & Meerscheidt, for appellants, that the purchaser of a 
negotiable instrument, before maturity, in the due course of trade, for 
value, and without notice of any defect therein, will be protected, 
and is entitled to any securities that may have been given for its 
payment, cited: Dan. on Neg. Instr., vol. 1, sees. 770, 776; Smith’s 
Leading Cases, vol. 1, 608; Id., sees. 834 and 834a; Hilliard on Mort. 
526; Carpenter v. Longan, 16 Wall. 273; Dan. on Neg. Instr., chap. 
26, sec. 836. 

That the court erred, under the facts of this case, in not foreclosing 
the lien on the land, they cited: Edmundson 2. Blessing, 42 Tex. 597; 
Eylar v. Eylar, 60 Tex. 319; Hurt v. Cooper, 63 Tex. 362. 


Brown & Dunn, for appellees, that no character of lien on a home 
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stead, however created, except for the purchase money, or for taxes 
or improvements made thereon, is valid, and that all pretended sales 
of the homestead involving any condition of defeasance, are void, 
cited: Const. of 1876, art. 16, see. 50. 

On the proposition that no transfer of a note secured by alien on a 
homestead can make the lien valid, no matter how the lien was 
created nor how innocent is the assignee, they cited: Inge v. Crain, 


vol. 5, No. 48, Tex. Law Rev. 739. 


,OBERTSON, ASSOCIATE JUSTICE.—The equities between the orig- 
inal parties to a mortgage cannot avail a mortgagor in a suit on the 
secured negotiable note to foreclose the mortgage (Jones on Mortgages, 
sec. 834; Hilliard on Mortgages, 572), even if it results in the encum- 
brance of the homestead, if those entitled to the exemption have 
vaused this result by their own deliberate fraud. Hurt v. Cooper, 63 
Tex. 362. 


which a negotiable note would be secured by a valid and meritorious 


If the owners of the homestead simulate a transaction, in 


lien on the exempt estate, and their artifice succeeds in imposing upon 
an innocent party, they are estopped from denying the truth of their 
solemn statements, and cannot be permitted to prove that a lien their 
acts declared to be valid is void because their acts were false. 

The constitution prohibits liens on the homestead, except for pur- 
chase money or improvements. The lien asserted by appellant was 
for purchase money, if the transaction was genuine, and appellees are 
estopped, as against appellant, from proving that it was otherwise. 

Appellant had no constructive notice of the fact that the deeds 
were intended to evade the law, for if the transactions had been as 
recited, the note would have been secured by a valid lien. That there 
was no actual notice, which might have arisen from the date of the 
deeds, the consideration and their registration (Easton & Thomas 2. 
Dashield, 55 Tex. 508), was stipulated between the parties in the 
court below. 

For the error committed in refusing to foreclose the appellants’ 
lien, the judgment is reversed and is here rendered for appellant, for 
the amount adjudged below and the foreclosure of his lien on the 
land described in his petition. It is so ordered. 


REVERSED AND RENDERED. 


[Opinion delivered January 22, 1886. ] 
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FaGAN & Oscoop v. BoyLE IcE MACHINE Co. 
(Case No. 2083) 


1, RECEIVER—INSOLVENT CORPORATION—CLAIM—CREDITOR MAY CONTEST, WHEN — 
When, in asuit by creditors’ bill against an insolvent corporation, the property 
of the company has, by decree of court, been placed in the hands of a receiver, 
to be converted into money and distributed amongst the creditors, every creditor 
whose claim has been recognized or established by any of the modes pointed 
out by the decree, becomes a guast party, and may appear and resist before the 
master the allowance of any claim of a rank or dignity equal to or greater than 
his own. If not satisfied with the action of the master, he may, by leave as of 
course, except to that officer’s report, and have his objections to the obnoxious 
claim passed upon by the court. 

2. SAME—CONTESTED CLAIM—SUIT—RIGHT OF APPEAL—Every claim presented against 


a fund in the hands of a receiver, if contested before the court, becomes, in 
effect, a suit against the receiver, which is ended by a final judgment allowing 
or rejecting the ciaim ; and any party to the contest, dissatisfied with the result, 


may have the proceedings revised on appeal 
8. MECHANIC’s LIENS—CORPORATIONS—A corporation may, under the law, acquire a 
lien for machinery, material, fixtures, etc., furnished, the same as an individual] 
4. SAME—RECEIVER—A creditor who, at the time of the appointment of a re eiver, 


has a lien, under the-statute, for materials, machinery, et furnished, may 
record his contract, and thus fix and secure his lien, after the receiver has been 
appointed. The recording of the contract after the appointment does not 


newly encumber the property, but simply fixes and secures upon it an already 
existing lien. 


5. SAME—MATERIAL, ETC., SOLD AND DELIVERED BEYOND THE STATE—The statute gives 
one a lien on land in the state for the price of materials to be used in the 
erection of an improvement on the land, notwithstanding the sale and delivery 


state. 
6. CASES REVIEWED—The cases of Birmingham Iron F. v. Glen Cove Co. (78 N. Y. 
80), and Gaty v. Casy (15 Ill. 189), reviewed. 


of such materials may have taken place beyond the limits « 


APPEAL from Victoria. Tried below before the Hon. H. Clay 
Pleasants. 

On April 16, 1884, Ayers & Cannon, A. Levi & Co., and A. F. 
Higgs filed their original petition, in the nature of a creditor’s bill, 
in the district court of Victoria county, against the Texas Conti- 
nental Meat company, a private corporation established under the 
laws of Texas. The petitioners alleged that they were creditors of 
the defendant company, and set forth the amounts due them 
respectively ; that the company was also indebted to divers other 
persons, and that its total indebtedness aggregated about $150,000. 
Petitioners further alleged that the defendant was unable to pay 
its debts, and was hopelessly insolvent; that it was entirely with- 
out funds with which to continue its business, and was unable to 
borrow; that on account of its financial embarrassment and its 
inability to raise means for the further prosecution of its business, 
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which was the slaughtering of live stock and refrigerating of 
meats, it had been obliged to formally and finally suspend opera- 
tions; that the defendant’s assets consisted of eertain personal 
property and choses in action aggregating in value about $16,000, and 
of two certain tracts of land with the slanghter-houses, refrigerating 


apparatus, and appurtenances thereon and thereto belonging—one, of 
the estimated value of $100,000, situated at Fort Worth, in the county 
of Tarrant and state of Texas, the other of the estimated value of 
$50,000, situated at Victoria, in the county of Victoria; that if the 
assets should be subjected to the payment of the defendant’s debts 
through the ordinary process of suit on the part of creditors, they 
would prove wholly inadequate for that purpose ; and that the prop- 
erty was liable to waste and decay and also destruction by fire. 
Petitioners, on behalf of themselves and other creditors who might 
come in and contribute to the expense of the suit, prayed that a 
receiver be appointed to take charge of and preserve, pending the 
suit, the property and effects of the defendant, that they might have 
judgment for the amounts due them, respectively, and that the assets 
of the company be converted into money and applied to the payment 
thereof, etc. On the same day, the defendant company accepted ser- 
vice, and the judge of the court, sitting in chambers, appointed F. 
R. Pridham receiver, with authority to take possession of all the 
property and effects of the company and to hold the same until the 
further order of the district court. Pridham at once duly qualified 
as receiver. 

On November 11, following, the appellee, the Boyle Ice Machine 
company, a private corporation, established under the laws of Illi- 
nois, and transacting business at Chicago, in that state, obtained 
leave to intervene in the cause, and, on the same day, filed therein its 
petition of intervention, alleging that the defendant, the Texas Con- 
tinental Meat company, was indebted to it, the intervenor, in the sum 
of $22,000, balance due for labor performed and for machinery, tools, 
etc., furnished by it in the erection, construction, and completion of 
the defendant’s slaughter-house, located on its tract of land in Fort 
Worth, Tarrant county; that on May 1, 1884, its contract with the 
defendant was duly recorded in Tarrant county, and on July 14, fol- 
lowing, it filed with the clerk of the county court of that county a 
sworn bill-of-particulars of the labor, material, machinery, fixtures, 
and tools furnished by it and used in the construction of defendant’s 
slaughter-house, accompanied with a description of the land upon 
which the building was situated, which was also duly recorded ; and 
that on August 4, 1884, it delivered to the defendant a copy of the 
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attested account, together with a description of the land. The inter. 
venor also alleged the insolvency of the defendant, and it claimed in 
its petition a mechaniec’s, furnisher’s, and laborer’s lien on the prop- 
erty and premises, including the machinery situated in Tarrant 
county, as security for its debt. 

On November 29, 1884, the court rendered judgment against the 
defendant in favor of Ayers & Cannon and A. Levi & Co., respect- 
ively, for the amounts due them, and, at the same time, confirmed the 
appointment, previously made, of Pridham as receiver, and likewise 
vested him with the powers of ani auditor, with directions to audit al] 
claims against the defendant, except such as were secured by lien on 
the property, and to report his action to the court at its next term. The 
court also directed, in its decree, that the defendant should at once 
transfer, convey and deliver to the receiver all of its property and 
effects, and that the latter should advertise and sell the same. 

On May 29, 1885, the appellants, Fagan and Osgood, obtained leave 
of the court to intervene in the suit, and, on the same day, filed their 
petition of intervention, alleging that they were creditors of the 
defendant company, that their claim had been established before the 
auditor, and that they were interested in the legal and equitable dis- 
tribution of the defendant’s assets amongst its creditors, and inter- 
posing objections, by way of demurrer, to appellee’s claim of lien on 
the defendant’s property for the satisfaction of its debt, on the follow- 
ing grounds: First—Because the Boyle Ice Machine company is a 
private corporation, and the statute of Texas, relating to mechanie’s 
liens, does not authorize or contemplate that the benefits thereof shall 
extend to corporations; Second—Because this suit had been com- 
menced, and the appointment of the receiver had been made by the 
court, before the filing and recording of the Boyle Ice Machine com- 
pany’s contract, and its efforts to fix its lien was, therefore, ineffect- 
ual ; and Third—Because the Boyle Ice Machine company claimed to 
have fixed its lien by recording the written contract, and also by 
recording an itemized account of the machinery and other articles 
furnished by it. 

The machinery, material, etc., were sold and delivered at Chicago, 
in the state df Illinois, pursuant to the following written contract 
between the appellee and the Texas Continental Meat Co.: 


“CHICAGO, ILL., Sept. 1, 1883. 
Messrs. The Texas Continental Meat Co., of Fort Worth and Victoria, 
Texas. 


GENTLEMEN :—We hereby offer to furnish you, free on board the 
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cars here, the following refrigerating machinery, boilers, pipes, ete., 
namely: One of our twenty-five-ton size refrigerating machines, 
complete in all its parts and details, including a steam boiler’of ample 
size for furnishing steam required by the machine, complete with all 
castings, fittings and smoke stack; also steam boiler feed pumps ; 
also furnishing all pipes, fittings, valves, hangers and bolts required 
for erecting, in the best manner, a system of cooling pipes in six meat 
chilling rooms, measuring each about sixteen feet wide by seventy 
feet long, by seventeen and a half feet high; also furnishing the pipe- 
fittings required for main line connecting pipes between these rooms 
and the refrigerating machine; also furnishing a steam pump of best 
make and ample size for circulating the cooling brine through the 
rooms to be cooled. The above described machinery and pipe work 
we guarantee capable, under proper conditions, of keeping these rooms 
at a temperature not higher than 40° Fahr., and of cooling off within ' 
these rooms, each twenty-four hours, as much as one hundred thous- 

and pounds of slaughtered cattle to a temperature at least as low as 

40° Fahr. 

In addition to the above, we will also furnish, f. 0. b., one of our 
fifteen-ton ice machines, complete in all its parts and details, and 
including a steam boiler of ample size for furnishing the steam : 
required by said machine and boiler, being complete with all castings, 
fittings and smoke stack. The boiler feed pumps already mentioned 
shall be large enough to supply this second boiler with water also. 
This ice machine we guarantee capable of producing regularly in 
twenty-four hours operation at least thirty thousand pounds of good 


tee ee ep Oe > 


ice, when properly supplied and cared for. We will also furnish a 
steam pump of ample capacity for pumping the cooling water required 
by these machines from your wells close by the machine room. We 
guarantee that only first class machinery and labor shall enter into 
the construction of the whole of the above deseribed work ; and that 
we shall ship it to you within two months from the date of this prop- 
osition, unless otherwise ordered by you. We will also send with 
these machines an experienced engineer who shall superintend 
the erection of them and instruct your engineers in “their operation. 
The price we require for the whole of the above described machines, 
boilers, pumps, pipes, and services of our engineer is $40,000. Under 
the above propositions, you are required to provide suitable buildings 
and foundations, with anchor bolts: for engines, pumps and tanks, to 
furnish the mechanies and laborers for the proper erection of the 
machinery in your packing house at Fort Worth, Texas, to pay for 
the ammonia and salt with which the machine is charged, and to pay 
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the price quoted as follows: $20,000 on shipment of machine ry, 
$10,000 on completion and satisfactory operation, and note at same 
time for $10,000, payable three months thereafter. 


Yours truly, 


(Signed), BoyLe IcE MacHINE Co 


*s 


By David Boyle, Vice Pres, 


We accept the above proposition in all its terms and conditions, 


[Signed] TEXAS CONTINENTAL MEAT Co 


*% 


By A. F. Higgs, President and Gen. Mangr.” 


On May 30, 1885, the cause came on for final hearing, and was tried 
by the court without a jury. The objections of Fagan & Osgood to 
the Boyle Ice. Machine company’s intervention were overruled, and 
judgment was rendered by the court in favor of the latter against the 
Texas Continental Meat company, for the sum of 21,539.29. The 
court also declared a lien on the defendant’s slaughter-house property 
and premises, including the machinery, etce., situated at Fort Worth 
in the county of Tarrant, in favor of the Boyle Ice Machine company, 
and directed the receiver to pay and satisfy the amount adjudged to 
be due it, out of the proceeds of that property. The court likewise 
adjudged to the Boyle Ice Machine company the further sum of $750, 
and directed the same to be paid out of the general assets of the 
defendant. To this judgment Fagan & Osgood, alone, excepted, and 
the case is now here on their appeal. 

The pleadings are lengthy, the decretal orders numerous, and the 
evidence voluminous, and, in the foregoing statement, only such por- 
tions thereof have been set forth as are thought to be necessary to a 
proper understanding of this appeal. The points made by the assign- 
ment of errors, and relied on for a reversal of the judgment, are 
apparent from the opinion. It may be well, however, to state that 
an objection to Fagan & Osgood’s right to intervene in the suit and 
contest the Boyle Ice Machine company’s claim of lien, under the 
statute, on the property of the defendant, was interposed by the 
appellee. 


Foard & Thompson, for appellants, that the provisions of the law 
creating liens in favor of material men, mechanies, ete., do not inure 
to the benefit of corporations, but to that of individuals only, cited: 
Sec. 37, Gen. Provs. of Const. of 1876; Acts of 15th Leg., of date 
August 7, 1876; R.S., arts. 3164, 3165; Priv. Corp., R. S. p. 95; Penal 
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Code, art. 24, p. 3; R. S. under the head of definitions; Phillips on 
Mech. Liens, 24; s. ¢., 55; Horan v. Frank, 51 Tex. 405; Puillips on 
Mech. Liens, 53. 

On the proposition, that the machinery, materials, ete., having been 
sold and delivered beyond the limits of the state, no lien under the 
statute could attach, in favor of the appellees, on buildings and land 
within the state, of which the materials, machinery, ete., had become 
a part, they cited: Phillips on Mech. Liens, 58; Birmingham Iron F: 
pv. Glen Cove, 75 N. Y. 30; DeWitt v. Burnett, 3 Barb., N. Y. 89; Boyce 
v. Grundy, 9 Peters, 275; Runk v. St. John, 29 Barb. 575. 

They also cited the following authorities: Sec. 37, Gen. Provs. of 
Const. of 1876; R. 5., arts. 3164, 3165; Phillips on Mech. Liens, 270, 
973; Rose v. Perese, 29 Conn. 256; White v. Chaffin, 32 Ark. 68; 
Cohen v. Hagor, 30 Ark. 28; Phillips on Mech. Liens, sees. 170, 171, 174, 
as to what are and what are not buildings; R. S., arts. 3164, 3169, 
3170; Phillips on Mech. Liens, 3, 21, 24; Collins v, Mott, 45 Mo. 100; 
Brady v. Anderson, 24 Ill. 110; Phillips on Mech. Liens, 55; Lee 2. 
O’Brien, 54 Tex. 635; Pool v. Sanford, 52 Tex. 621; Ferguson v. Ash- 
bell, 53 Tex. 245; Tinsley v. Boykin, 46 Tex. 592; Reese v. Corlew, 60 
Tex. 71. 


A. M. Carter, for appellee, on the proposition, that appellants 
could not intervene and contest appellee’s claim of lien, cited: Ham- 
lin v. Board of Supervisors, 30 La. Ann. 449. 

That the fact that appellee is a corporation does not exclude it 
from the benefits of the mechanic’s lien law, he cited: § 
Ford, 55 lowa, 464; Phillips on Mech. Liens, p. 83, see. 53 


sandvall z. 

That appellee could fix and secure its lien. by recording its contract, 
notwithstanding the fact that a receiver had been appointed by the 
court, he cited: R. 8., 3165; Huck v. Gaylord, 50 Tex. 580-583; Kerr 
on Receivers, 170, 171. 

That the lien claimed by appellee is a valid lien under the statute, 
and was properly recognized by the court below, he cited: R. 8., 3165, 
3264, et seq.; Sinker, Davis & Co. v. Comparet, Tex. Law Rey., vol. 
5, p. 184; Wait’s Acts. and Def., vol. 3, 377; Phillips on Mech. Liens, 
274. 


ROBERTSON, ASSOCIATE JUSTICE.—The decree in the main case of 
Ayers & Cannon and others v7. The Continental Meat company, ap- 
points a receiver to take charge of the property of the defendaat and 
convert it into money, and contemplates a distribution of the pro- 
ceeds among the creditors of the company. There is no prayer of the 
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petition, or express provision in the decree, for a dissolution of the 





corporation, but its extinction is the necessary result of the consum- 













































mation of what is done and proposed. The effect of the decree ig, 
therefore, to place the assets of the company in process of equitable 
administration. 

In such administration, the usual practice is to ascertain the per- 
sons entitled to participation in the distribution of the fund, by the 
instrumentality of a master in chancery. In this case the court ap. 
pointed an auditor to perform this service as to general creditors, and, 
as to those asserting liens, reserved to itself the office of master. The 
appellee belonged to the latter class, and, in the form of a petition of 
intervention, presented his claim to the court for adjudication. 

Whether Fagan & Osgood had the right to appear and resist appel- 
lee’s claim must depend upon the same principles which would decide 
their right if the claims were presented before a master. The court’s 
performance of this part for itself could not change these principles, 

Who may attend before the master is determined upon the most 
enlightened and liberal principles of abstract justice. If the fund 
being administered is not sufficient to pay all, each creditor or dis- 
tributee is directly interested in the justice of every demand of a 
degree equal to, or greater than, his own. Every claim which is to 
be paid before his, lessens the fund out of which he is to be paid, and 
every claim standing upon equal footing with his, lessens his dis- 
tributive share. Every creditor whose claim has been recognized or 
established in any of the modes pointed out by the decree, becomes a 
quasi party, and may resist, before the master, the allowance of any 
claim of a dignity equal to, or greater than, his own. If not satisfied 
with the action of the master he may, Upon leave as of course, except 
to the master’s report, and have his objections to the obnoxious claim 
passed upon by the court; and we are not sure that he could not, 
under our laws, have the verdict of a jury upon disputed facts. For 
full statement of the practice and proceedings before master upon the 
points considered, see Daniell’s Ch., Pl. and Pr., pp. 1173, 1174, 1175, 
1212, 1312, 1517. 

In the original suit against the Continental Meat company its insol- 
vency was averred, and, as it was a fact essential to the relief prayed, 
we may assume jhat it was proved in the trial which resulted in the 
decree confirming the appointment of a receiver. The appellee 
averred that the stockholders owed the company enough to pay all 
its debts, but this averment was pertinent, only in the event its lien 
was denied, and, as the lien was established, this issue passed out of 
the case. Fagan & Osgood averred that the stockholders owed the 
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company, but also that the latter was insolvent. In determing the 
right of Fagan & Osgood to intervene in the appellee’s case, we think 
the insolvency of the common debtor was sufficiently averred and 
proved. 

They thus brought themselves clearly within the rule already an- 
nounced. 

Their claim had been allowed by the auditor, they were distributees 
of a fund insufficient to pay all the demands against it, and the appel- 
lees were asserting a right over them to be first paid in full, and we 
think the court below properly allowed them to defend. 

The proceeding instituted by the appellee had all the elements of 
an independent suit, and was entitled to its own final judgment. The 
decree entered, establishing the claim and lien, and providing for its 
payment, disposes of that suit, and must be held to be final. See 
Cowdry v. R. R. Co., 3 Otto 352. 

Every claim presented against a fund in the hands of a receiver, if 
contested before the court, becomes, .in effect, a suit against the 
receiver, Which is ended by a final judgment allowing or rejecting the 
claim; and any party to the contest, dissatisfied with the result, may 
have the proceeding revised on appeal. 

As the judgment appealed from was final, and the appellants were 
proper parties below, we are authorized to proceed to the considera- 
tion of the merits of the controversy. 

Art. 3140 of the Revised Statutes, which provides that the word 
‘‘nerson’’ shall include corporation, disposes of the first of appel- 
lant’s objection to the appellee’s lien. See also Martin v. State, 24 
Tex. 68, and Bartee v. R. R. Co., 36 Tex. 649. 

It is also contended that appellee could not fix and secure its lien 
after the receiver was appointed. The lien is the creature of the 
of the law; the registration provided for, preserves it. Huck v. Gay- 
lord, 50 Tex. 580. The record of the contract, after the receiver was 
appointed, did not, therefore, newly encumber the property, but fixed 
and secured upon it an existing lien. 

The machinery furnished became a part of the slaughter-house at 
Fort Worth. It was an essential part of the building itself. It could 
not be removed without damaging, if not destroying, the entire strue- 
ture. It certainly constituted material for an improvement, within 
the meaning of our statute. Where the furnisher of such machinery, 
which is to become part of the realty, has been denied the lien, the 
courts have reached that result in construing the word house or build- 
ing; and Mr. Phillips states that such decisions have been generally 
followed by amendments of the law—secs. 161, 167. Ourstatute uses 
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the phrase ‘‘house or improvement,’’ and the latter term, in our 
opinion, embraces any permanent structure not under the designation 
of word house. The scope of the legislative purpose is seen in the 
fact that a lien is given for fixtures and tools curnished. Art. 3164, 

The land on which the improvements were erected consisted of 
twenty-seven and one quarter acres. If it wasin the country, of course, 
all of it was embraced in the lien—art. 3169. If it was in town, the 
proof sufficiently shows that the entire lot or tract was necessary to 
the profitable enjoyment of the property erected upon it. If the 
pleadings of appellee were not sufficiently specific in this particular, 
the point should have been made in the court below, and not, in the 
first instance, here. 

The appellants’ most material contention is, that, as the contraet 
was made, the machinery delivered, and the title passed in Chicago, 
the lien provided by our statute could not attach. The case cited in 
support of this view, (Birmingham Iron F. v7. Glen Cove Co., 78 N.Y, 
30), is directly in point, and, if regarded as authority, is decisive of 
thisappeal. The single principle, upon which that decision proceeds, 
is that the law of a state can have no extra-territorial effect. This 
principle is confined to no country, but is, in the nature of things, 
obviously and necessarily, both true and universal. <A law intended 
to have such effect is void, not because it is unconstitutional, but 
because it lacks an essential element of a law—the sanction, the 
means of enforcement. It is not a law, because it is enacted without 
authority and may be disobeyed with impunity. 

But does the principle apply to the case? The question made is not 
one of legislative intent, but of legislative power—not what was done; 
but, assuming that it was the purpose to create the lien in the given 
case, and that the language used was broad enough to compass the pur- 
pose, could such act be law? 

The property to be affected, was land in New York, a subject exelu- 
sively in the jurisdiction of the lawsof New York. The lien provided 
was such as could only be enforced by the decrees and process of New 
York courts. The lien is evolved by the law from stated facts. The 
law has attempted to prescribe the effect, in New York, of a combina- 
tion of facts, some of which transpired in Connecticut. 

The facts, of which the law begets the lien, are: 1—the furnishing 
of materials on credit; 2—the agreement, tacit Or expressed, that they 
shall be used in the erection of a particular improvement; 3—the 
erection of the improvement, and, where it is held, as it is predicted 
it will be in New York, (Kimland on Mech. Liens, sec. 95) that the 
materials must actually form part of the structure for which they are 
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supplied ; i—the use of the materials in the structure. The contract 


was made in Connecticut and the goods were there delivered, but the 
_ improvement was erected in New York and the material was there 
used. 

, In Illinois, where it is held that the building must be erected and the 
| material be actually used in its construction, it is held, that the lien 
| attaches, though the goods are delivered in St. Louis. The lien is 
; consummated by the use of the material, and the law has no extra- 
, territorial effect. Gaty v. Casy, 15 Ill. 189. 

jut, if the lien accrues when the material is furnished, to be used 
: in a structure, whether they are so used or not, the effects of the law 


are still confined within state boundaries. In the one case, the use 
; of the goods in the state, and in the other, the purpose to use them in 
the state, perfects the lien, but in both, the lien, its subject and the 
remedy upon it, the law’s effect are precisely the same. The title to 





the material furnished passes as absolutely when delivered within as 
, without the state. In neither case does any property of the furnisher 
enter the structure. The contract of the parties may reserve a lien 
on the material or the improvement, but the statutory lien springs 
from and requires nosuch germ. The facts upon which the latter lien 
grows, are, in themselves, sterile. Their producing quality is sup- 
plied by the law; their product, the lien, is on land in the state. 
; That one or all of the facts, from which the law evolves the lien, 
transpired beyond the limits of the state, cannot affect the validity 
of the law, which ‘‘spends its foree’’ (Cooley on Const. Lim. 128) 
; entirely within its territory. The effect of the law is wholly in the 
: state, and we can see no objection to that effect being conditioned on 
: a fact wherever it occurs, which transpires locally, but exists ubiqui- 
tously. 
We conclude that the legislature may give a lien on land in the 
state, for the price of materials to be used in the erection of an im- 
provement on the land, wherever the goods are purchased and 


delivered, whether the lien depends upon their actual use in the 
improvement, or is made to attach upon their delivery, with the pur- 
pose that they shall be so used. 

Our statute does not, in terms, restrict the lien to cases in which the 
material is delivered or purchased in this state, but language is used 
broad enough to embrace purchases made beyond, as well as within, 
our limits. There is no reason why the manufacturer in Chicago 
should have a lien when he makes his contract and delivers the mate- 
rials in Texas, and not have it when the sale and delivery takes place 
at his factory. The freight and risks of transportation constitute the 
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practical difference, and we find nothing in the statute making any 
distinction. 
We find no error in the judgment, and it is accordingly affirmed, ' 


AFFIRMED, 
[Opinion delivered January 22, 1886. ] 
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P. P. CourRT SHERIFF, &c., v. THos. O’ CONNOR. 
(Case No. 2138 


1, ASSESSMENT FOR TAXES—LIVE STOCK PASTURED IN TWO COUNTIES, WHERE RENDERED— 


ART. 4676, R. S., CONSTRUED—Art. 4676, R. S., provides that all property, real 
and personal, except such as is required to be listed and essed otherwise, 
shall be listed and assessed in the county where it is situated, and there is no 
special provision excepting from this requirement cattle rangi near the line 
of two counties: vet the statute does not intend to impose in ssibilities or to 
work injustice, and a substantial compliance: with its terms is all that is 


necessary. 

2. SAME—If, therefore, one whose pasture lies partly in the county of his residence 
and partly in an adjoining county, renders for taxation his cattle feeding upon 
such pasture, and pays the tax thereon, in the county where he resides and 
where the entire herd feeding in his pasture is controlled, he complies with the 
substantial requirements of the statute, the state receives from the property all 


the revenue to which she is entitled, and the owner is not taxed 

8. TAX ILLEGALLY ASSESSED—INJUNCTION TO RESTRAIN SALI PROPERTY TO SATISFY— 
APPLICATION TO BOARD OF EQUALIZATION FOR RELIEF BEFORE SUIT FOR INJUNCTION 
NOT NECESSARY—CASE STATED—In 1884, O., a resident of Refugio county, own- 


ing a large pasture lying partly in the county of his residence and partly in 
Aransas, an adjoining county, in which pasture grazed several thousand head 
of cattle belonging to him, but which were always herded, as occasion re quired, 
in the county of his residence, was required by the assessorof Refugic county, 


ip pursuance of written instructions from the comptroller of public accounts, 


to render his entire herd of cattle for taxation in that county, for that year. 
Subsequently O., in rendering his property in Aransas nty to the assessor 
thereof, for taxation, noted upon his list the fact that all the cattle in his 
pasture had been rendered to the assess vr of Refugio count \t a meeting 
of the county commissioners of Aransas county, held Jun ) 1884, to revise 


and approve the lists submitted by the assessor of that county, the board 
added, without O.’s knowledge, to the list of property rendered by him, four 
thousand head of cattle, at a valuation of $52,000, part and parcel of the herd 
that had been rendered for taxation in Refugio county. O. paid to the tax col- 
lector of Refugio county the taxes upon his entire herd, and tendered to the 
tax collector of Aransas county the taxes due on his real estate in the latter 


county, but the collector refused to receive the money as the taxes on such 





property, and subsequently levied upon and advertised for sale all of O.’s lands 
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in Aransas county, to satisfy the taxes assessed on both the lands and the four 
thousand head of cattle. O. applied for and obtained an injunction restrain- 
ing the sale. Held: 

(1) That an injunction will lie, under such circumstances, to restrain the sale 
of real estate levied on to satisfy a tax illegally assessed. (Citing Red. v. John- 
son, 53 Tex. 284; George v. Dean, 47 Tex. 84, and Nat. Bank v. Rogers, 51 
Tex. 606); 

(2) That it is not necessary, in such cases, before applying for an injunction, 

to seek relief from the board of equalization, or other officers having control 
in matters of taxation, (Citing Hardesty v. Flemming, 57 Tex. 400); 

(5) That it was unimportant whether the taxes in Refugio county were paid 
before or after the levy which was sought to be enjoined. It was sufficient if 
the right to the taxes had fully accrued to that county, and this was effected 
by the previous assessment made therein ; 

(4) That it was not necessary for O. to allege at what time he was required to 
render his cattle in Refugio county. It is sufficient if it appears from his 
petition that it was done before the commissioners’ court of Aransas county 
added the four thousand head of cattle to his assessment in the latter county. 

4, ASSESSORS OF TAXES—INSTRUCTIONS FROM COMPTROLLER—LIVE STOCK * RANGING IN 
TWO COUNTIES, WHERE RENDERED—When the comptrollerof public accounts has 
issued a general order directing that where cattle range in more than one 
county the owner, living near the county lines, shall render to the assessor of 
the county in which he resides the’ entire number owned, such instructions are 
binding on the assessors of taxes (R. S., art. 4718); and persons rendering their 
property for taxation, in accordance with these regulations, must be held to 
have complied with the law, and their property, of that description, will be free 


from taxation in any other county than the one in which it has been rendered. 


APPEAL from Aransas. Tried below before the Hon. H. Clay Pleas- 
ants. 

On July 2, 1885, Thomas O’Connor, the appellee, filed his petition 
for injunction, in the district court of Aransas county, against P. P. 
Court, sheriff and tax-collector of the county, to restrain that officer 
from selling certain lands of O’Connor, situated in Aransas county, 
for taxes, for the year 1884, assessed against those lands and four 
thousand head of cattle. The petition alleged, that O’Connor was 
aresident of Refugio county; that he owned a pasture lying partly 
in the county of his residence and partly in Aransas, an adjoining 
county; that he also owned a large number (about thirty-one 
thousand) of neat cattle, which ranged in that pasture, but which 
were managed and controlled at and from his ranch in Refugio, 
the county of his residence, and that petitioner possessed no 
ranch in Aransas county. The petition further alleged that O’Con- 
nor, having been required so to do by the assessor of Refugio 
county, rendered for taxation, for the year 1884, in that county, 
his entire herd of cattle, and that he afterwards paid to the sheriff of 
the county the taxes on the same for that year; that petitioner ren- 
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dered for taxation for the same year, to the assessor of Aransas county, 
all his lands in the latter county, and noted upon his list so rendered, 
the fact that all the cattle had been rendered by him for taxation jp 
Refugio county ; but that, notwithstanding that fact, the county eom- 
missioners of Aransas county, added to petitioner’s list, without his 
knowledge, four thousand head of cattle, at a valuation of %52,000.00, 


<> 


and assessed upon them taxes amounting to $358.00. The petition 
further alleged that, in March, 1885, petitioner tendered to the de- 
fendant, P. P. Court, sheriff and tax-collector of Aransas county, all 
the taxes assessed upon his lands in that county, amounting to $479.88; 
but that officer refused to receive and receipt for the amount as and 
for taxes upon petitioner’s lands, and demanded payment, as well, 
upon the cattle, and had, shortly thereafter, levied upon, and adver- 
tised for sale, on the first Tuesday of July, following, all of petition- 
er’s lands in Aransas county, to satisfy the taxes on both the land 
and the cattle, aggregating $817.86. The petition prayed an injune- 
tion perpetually restraining the sale, on petitioner’s paying or tender- 
ing to the defenciant the full amount of the taxes assessed upon the 
lands. Plaintiff paid these taxes and a preliminary injunction was 
granted. Defendant demurred to the petition, and also moved the 
court to dissolve the injunction and dismiss the cause, assigning the 
following grounds: 

1. Because the petition shows no equity on its face. 

2. Because the petition fails to show that plaintiff ever applied to 
the assessor, or to the commissioners’ court, or board of equalization, 
of Aransas county, for a correction of his assessment. 

2. Because the petition fails to allege when plaintiff paid the taxes 
assessed against him in Refugio county, on cattle, and fails to show 
that plaintiff paid the taxes before the levy on, and advertisement of 
the sale of, plaintiff’s lands by the tax-collector of Aransas county. 

4. Because the petition fails to allege that the four thousand cattle 
were not in Aransas county, on January 1, 1854. 

5. Because the petition fails to allege when the assessor of Refugio 
county required plaintiff to render for taxation, for 1884, in that 
county, all the cattle in his pasture lying partly in Refugio and partly 
in Aransas counties. 

6. Because the petition fails to allege any right or authority in the 
assessor of Refugio county to require plaintiff to render in that 
county all the cattle in his pasture lying in both counties. 

The court overruled the demurrer and also the motion to dissolve. 
O’Connor’s pasture lies partly in Aransas and partly in Refugio coun- 
ties, but the larger portion of it isin the latter county. On January 1, 
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1884, he had in this pasture about thirty-one thousand cattle, and they 
could, it appears, graze at will in any part of it. They were, how- 
ever, ‘‘ handled ”’ or controlled in that portion which lies in Refugio 
county. There was some conflict in the evidence as to whether or 
not O’Connor had a ranch in Aransas county, but he resided in Refu- 
gio county about twelve miles from the line separating the two coun- 
ties. 

Leisering, a witness for the plaintiff, testified, amongst other things, 
as follows: ‘‘ I am assessor of taxes for Refugio county, and I assessed 
the property of Thomas O’Connor in 1884. When he rendered his 
personal property to me I required him to answer, under oath, 
whether or not he had a ranch in Aransas couty, and he said that he 
had none. I then required him to render all the cattle in his pasture, 
lying in both counties, to me, which he did. My authority was the 
instruction from the comptroller, which I now produce. This printed 
instruction was received by me in answer to a letter from me to that 
officer, asking for instructions.’’ 

The instruction referred to by the witness is as follows: ‘* Where 
personal property, such as cattle and horses, range in more than one 
county, the owner of the same living near the county line, shall ren- 
der to the assessor of the county in which he resides, the entire num- 
ber owned ; but, in case he has a separate ranch in another county, 
he shall render this on a separate inventory, to be forwarded to this 
office, and the same will be sent to the assessor of the county in which 
that ranch is situated.’’ 

The cause was tried, without a jury, upon the issue tendered by 
the plea of general denial, and the court rendered judgment in favor 
of the plaintiff, perpetuating the injunction. From that judgment 
the defendant prosecutes his appeal to this court. 

The grounds relied on for reversal are substantially the same as 
those set forth in the demurrer to the petition and the motion to 
dissolve. 


Stanley Welch and Delmas Givens, for appellant, on the proposition, 
that to support a petition for an injunction enjoining the collection 
of taxes, the applicant should set out specifically in his petition the 
precise equitable grounds relied on to perpetuate the injunction, and 
should show, affirmatively, therein the nature and character of the 
irreparable damage that will result to him, unless he be granted the 
equitable relief sought, cited: Hardesty v. Flemming, 57 Tex. 395; 
Blane v. Meyer, 59 Tex. 90; T. & P. R’y Co. ov. Harrison, 54 Tex. 119; 
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Red v. Johnson, 53 Tex. 288; H. & T. C. R’y Co. v. County of Pre- 
sidio, 53 Tex. 518; High on Inj., sees. 544, 545; R. G. R’y Co, z 
Scanlan, 44 Tex. 650. ; 

That the constitution and laws of this state require all real and 
personal property to be assessed for taxation and the taxes thereon 
paid in the county where situated, and the fact that the assessor of 
another county, or the comptroller of the state, required otherwise. 


Pa 


eee Bh Ae 


is no cause for enjoining the collection of such tax properly assessed 
in the county where actually situated, they cited: Const. art. 3, see 
11; R.S8., art. 4676. 


pores 


Glass & Callender, for appellee, that injunction is the proper remedy 
against the collection of a tax illegally assessed, cited: National 
Bank of Waco v. Rogers, 51 Tex. 606, 609, 

That the allegations of plaintiff’s petition were sufficient to entitle 
him to the relief asked, they cited: R.S8., art. 4690; Laws of 1879, 
eh. 50; High on Inj., see. 524; National Bank of Waco vz. Rogers, 51 
Tex. 609. 

That the assessor of Refugio county was bound to follow the 
instructions of the comptroller of public accounts, they cited: R, 
S., art. 4715. 


Ce RE I GOR ee 


WILLIE, CHIEF JUSTICE.—Art.4676 Revised Statutes provides, that 
all property, real and personal, except such as is required to be listed’ 
and assessed otherwise, shall be listed and assessed in the county where 
it is situated. There is no provision specially excepting cattle rang- 
ing near the line of two counties from this requirement. Yet it is 
obvious that to require the owner to list cattle, running in a pasture 
which crossed the division line of two counties, in the county where 
they were located on the first day of January of any year, would, in 
many cases, be to require an impossibility, and, in many others, work 
great injustice to the tax payer. They are liable to cross and reeross 
the boundary line of the county, at any time. Upon one day it might 
happen that the entire herd of the present plaintiff would be in 
Refugio, and upon the next in Aransas county. It might even bethe 
ease that at one hour of the day several thousand head would be in 
the one county, and at another hour of the same day all of these, or 
a greater part of them, would recross to the other county. Hence, 
the same cattle might be in each county upon the same day. If this 
were the first of January, and all the cattle which O’Connor owned 
in Aransas county, on that day, were given in by him to the assessor 
of that county for taxation, and all that he owned in Refugio county 
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on that day, were listed to the assessor of that county, he would be 
twice taxed for the same property, during the same year. To avoid 
such an injustice, the most reasonable course was that pursued by 
0’ Connor, which was to render and pay the taxes in the county of his 
residence, and where the entire stock feeding in his pasture were con- 
trolled. The owner having no ranch in Aransas county, they were 
certainly as liable, if not more so, to be in Refugio than in the former 
county. In pursuing this method, the owner is not overtaxed, and 
the state receives all the revenue from the property to which she is 
entitled. The statute does not intend to require impossibilities, or to 
work injustice, and a substantial compliance with its provisions is all 
that is necessary. P 

The petition shows that the plaintiff was required by the assessor 
of Refugio county to render there the very cattle for which it was pro- 
posed to tax him in Aransas county. It was as probable that they 
were in the former as in the latter county, on the first day of January, 
1884. 

According to his allegations, the list rendered in Refugio county 
comprised the four thousand cattle which the assessor of Aransas 
county had included in his rolls, and for which he proposed to make 
him pay taxes in that county ; and he informed the assessor of Aran- 
sas, at the time of assessing his property to that officer, that he had 
already rendered these cattle in Refugio county. O’Connor’s Refugio 
list was a true statement of all the cattle he owned in both counties 
through which absolute certainty as to the amount of taxes he should 
pay upon them could be ascertained. 

The addition of four thousand head, by the county commissioners 
of Aransas county, to the list rendered by him there, must have been 
a mere matter of guess work, as they hardly had the means of know- 
ing how many cattle he had in Aransas county, on January 1, 1884. 

Taking into consideration the uncertainty as to whether the four 
thousand head of cattle were in Aransas or in Refugio county, on 
January 1, 1884, and the fact that in this condition of uncertainty 
the plaintiff rendered them to the assessor of Refugio county, by com- 
mand of this officer, and had paid him the taxes due upon them, and 
the other facts to which we have alluded, we think the cattle were 
not subject to a subsequent assessment in Aransas county. And hence 
good grounds for injunction are shown in the petition. 

That an injunction will lie to restrain the sale of real estate levied 
upon to satisfy a tax illegally assessed, under circumstances like the 
present, is now too well settled to require further discussion. Red. 
v. Johnson, 53 Tex. 284; George v. Dean, 47 Tex. 84; Nat. Bank 2. 
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Rogers, 51 Tex. 606. We think, therefore, that the general demurrer 
was properly overruled. 

It was not necessary for the appellee to allege when he was required 
to render his cattle in Refugio county. It is, at least, sufficient if this 
was done before the commissioners’ court of Aransas county added 
the four thousand head of cattle to his assessment. This is made plain 
by the petition, for it alleges that, at the time the plaintiff gave in 
his taxes in Aransas county, (which was of course before the com- 
missioners made the addition) he informed the assessor that he had 
already rendered these cattle in Refugio county. It was unimportant 
whether the taxes in the latter county were paid before or after the 
levy which was sought to be enjoined. It was sufficient if the right 
to the taxes had fully accrued to Refugio county, and this was effected 
by the previous assessment made in that county. 

We have heretofore held, in effect, that, before applying for an 
injunction in such cases, it is not necessary to seek relief from the 
be said as to the other offi- 
cers having control in tax matters. Hardesty v. Flemming, 57 Tex. 
400. 

We think, therefore, that the special demurrers were properly 
overruled. 

Upon the trial, the plaintiff proved all that had been alleged in his 
petition. He also showed, by testimony not objected to, that the 


board of equalization, and the same may 


comptroller of public accounts had issued a general order directing 
that when cattle ranged in more than one county, the owner, living 
near the county lines, should render to the assessor of the county in 
which he resides the entire number owned; but, in case he had a 
separate ranch in another county, he should render this in a sepa 
rate inventory to be forwarded to the comptroliler’s office, and this 
would be sent to the assessor of the county in which the ranch was 
situated. 

These instructions, according to our statute, were binding upon 
assessors of taxes (R. S8., art. 4713), and persons rendering to them 
their property for taxation, in accordance with these regulations, 
must be held to have complied with the law, and their property of 
this description was free from taxation in any other county than the 
one in which it was rendered. 

There was some conflict in the testimony as to whether O’ Connor 
had a ranch in Aransas county, and, perhaps, other matters, but the 
preponderance of evidence was in favor of the plaintiff; and, even 
if these matters were doubtful. we should have to recognize the evi- 
dence accredited by the judge as the true facts of the case. We think 
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the proof was abundant to sustain the injunction, and that it was 
properly perpetuated, and the judgment below is affirmed. 


AFFIRMED, 
[Opinion delivered January 22, 1886.] 





G. P. Smiru vy. Gites & SHEPPARD. 
Case No.2066) 


1, JURISDICTION—APPEAL FROM JUSTICE’S COURT—AMOUNT IN CONTROVERSY—The law 
does not confine the right of appeal from the judgment of a justice’s court to 
cases in which the judgment is greater than $20.00, but gives it, as well, in cases 
in which the amount in controversy exceeds that sum (R. S., arts, 1165, 1638), 
and where, in a suit ina justice’s court, the matter in controversy is not only the 
amount which the plaintiff claims to be owing him by the defendant, but also 
the right to establish and foreclose a lien on property to satisfy the same, an 
appeal may’ be taken and prosecuted, if the property is of greater value than 
$20.00, although the judgment may be for a less amount. 

2. SamME—The jurisdiction of the several courts is determined, in reference to cer- 
tain classes of cases, by the value of the matter in controversy; but, in some 


instances, the word *“‘amount”’ is used instead of the word ‘“‘ matter.” These 


words, however, in che connection in which they are used in the constitution, 


and in arts. 1165 and 1638, R. S., have the same meaning. 
3. CASES CITED AND APPROVED—The cases of Brazoria county v. Calhoun (61 Tex. 


yo 


225), and Marshall v. Taylor (7 Tex. 235), cited and approved. 


APPEAL from Jefferson. Tried below before the Hon. W. H. Ford. 

This suit was originally instituted in the justice’s court, precinct No. 
1, of Jefferson county, March 2, 1885, by George P. Smith, on an open 
account showing a balance of $14.00 due him, for labor performed in 
the building of a certain boat, against James Ingalls, Jr., as being 
individually liable therefor. Plaintiff also sought to foreclose his 
laborer’s lien under article 3180, Revised Statutes, and for that purpose 
made the firm of Giles & Sheppard, composed of M. C. Giles and G. 
Bb. Wells, parties defendant 

In the justice’s court judgment was rendered in favor of the plaintiff, 
G. P. Smith. against James Ingalls, Jr.. for the sum of $14.00, and, as 
against the firm of Giles & Sheppard, a judgment foreclosing his 
laborer’s lien, and for all costs of suit, and ordering that the boat be 
sold, ete. 


On April 27, 1855, the defendants, M. C. Giles and G. B. Wells, 
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alleging their firm name to be Giles & Sheppard, filed their petition 
for certiorari and supersedeas, setting out the above facts, and praying 
for removal of the cause from the justice’s court to the district court 
of Jefferson county. On the same day, and in vacation, the distrief 
judge of the first judicial district, Hon. W. H. Ford, wrote his order 
on the back of the petition, commanding the clerk to issue the writ 
of certiorari and supersedeas, which was accordingly done. On May 
11, 1885, the plaintiff filed a motion in the district court, to strike out 
the petition and writ of certiorari in the cause, and also to strike the 
cause from the docket of the district court, on the following ground: 

‘* Because it appears from the petition for certiorari, that the whole 
amount sued for, and for which judgment was entered in the court 
below, is only $14.00 and is under $20.00, this court having no juris- 
diction to entertain either an appeal or writ of certiorari in this ease,” 

On May 19, 1885, the motion to dismiss came on to be heard, and 
was overruled by the court, to which ruling the plaintiff excepted, 
and, on the next day, the cause coming on to be heard, the court 
entered judgment in favor of plaintiff against James Ingalls, Jr., for 
the sum of $14.00 and all costs of suit, but further decreed that ‘* M. 
C. Giles and G. B. Wells go hence without day, and recover of plaintiff 
their costs in that behalf,’’ ete. 

The property which the plaintiff sought to subject to the satisfae- 
tion of his debt, was shown on the trial to be worth #60.00. 

The plaintiff assigned but one error as ground for reversal, which 
is as follows: 

‘The district court erred in overruling appellant’s motion to dis- 
miss this cause on the ground that the court had no jurisdiction to 
try the same, in this: that the petition for certiorari showed on its face 
that the amount involved in the suit, and for which judgment was 
rendered in the justice’s court, was less than $20.00, to-wit., $14.00. 
Wherefore appellant asks that the judgment of the district court be 
reversed and the petition for certiorari be dismissed.’’ 


Hal W. Greer, for appellant, on the question of jurisdiction, cited: 
Const., art. 5, sec. 16; R. S., art. 1642; Carlisle v. Coffee & Price, 59 
Tex. 391; G. HH. & S. A. R’y Co. v. Ware, 4 Tex. Law Rev. 291. 

That, where the district court entertains a suit of which it has no 
jurisdiction, this court will reverse and dismiss, he cited: Carlisle 2. 
Coffee & Price, 59 Tex. 391; Gray v. Maddox, 5 Tex. 528. 


R. H. Leonard, for appellees, that the matter in controversy is not 
only the debt claimed, but also the security for its payment, cited: 
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McAlpine z. Burnett, 19 Tex. 497; Johnson v. Murphy, 17 Tex. 216; 
Marshall v. Taylor, 7 Tex. 235. 


STAYTON, ASSOCIATE JUSTICE.—There being no county court in 
Jefferson county, with civil jurisdiction, an appeal might be prose- 
euted from a justice’s court to the district court, under the same rules 
and regulations as to a county court, had there been one with civil 
jurisdiction in the county. Const., art. 5, sec. 22; Gen. Laws 1879. 
It is contended that, as the judgment in this case was for only $14.00, 
an appeal would not lie from the justice’s court. 

This would be true if the sole matter in controversy was only that 
sum. This question was considered in the case of Brazoria county z. 
Calhoun, 61 Tex. 225. 

In that case it was held, that, although a judgment rendered in a 
justice’s court was for a sum less than $20.00, an appeal could be 
taken and heard, if the matter in controversy exceeded in value $20.00, 
The reason for this ruling is given in that case, and conforms to the 
ruling made by the court of appeals, upon the same question. 

The taw now in force does not confine the right to appeal to cases 
in which the judgment of the justice’s court exceeds $20.00, but gives 
it when such may be the judgment, or when ‘*the amount in contro- 
versy shall exceed ’’ that sum.  R. 8., 1165, 1638. 

The matter of controversy between the appellant and appellees was 
not the sum which the former claimed to be due to him by Ingalls, 
but the right to establish and foreclose a lien on the boat, which was 
claimed by appellees. This was shown to be of value greater than 
$90.00. 

In Marshall v. Taylor, 7 Tex. 255, it was held, that the matter in 
controversy was not only the debt, but also the security given for its 
payment. 

The jurisdiction of the several courts is determined, in reference to 
some classes of cases, by the value of the ‘‘matter in controversy ;” 
but in some instances the word ‘‘amount’’ is used instead of the 
word ** matter.”’? It is believed, however, that the words in the con- 
nections in which they are so used in the constitution and in Revised 
Statutes, arts. 1165, 1658, are used in the same sense. 

Any other construction would lead to results evidently never con- 
templated. 

As the value of the boat, on which the appellant sought to estab- 
lish and foreclose a lien, was greater than $20.00, we are of the opin- 
ion that the district court had jurisdiction of the ease, on appeal. 
There is no assignment of error calling in question the correctness 












































BE PGT RE Pa Ea Te ee 









bor teameors 





STEWART VY. GORDON. [Galv. Term, 








Statement of the case 


of the ruling of the district court in refusing to establish and fore 
close a lien on the boat, and the judgment will be affirmed. 


AFFIRMED, 
[Opinion delivered January 26, 1886. ] 





W. F. STEWART & Co. V. JNO. GORDON. 


(Case No. 2071) 


1. PROBATA ET ALLEGATA—CONTRACTS—JUDGMENTS—Proof of mtract made with 
G. by S. & Co. will not authorize a judgment in favor of G. in a suit by him on 
a contract alleged to have been made with himself by S. & ( ind B 

2. MISJOINDER OF ACTIONS—CONTRACTS—TORT—The general 1 , that a cause of 
action ex deficto and a cause of action ex comtractu cat t be joined in the 
same suit (Stephens on Pleading, 267; Chitty on | 199; Pomeroy’s 
Remedial Rights, 456, 479, 483); and if, under the liberal « rse of procedure 
adopted in this state, such causes of action can be joined at all, they must be 
such as the plaintiff in the suit could enforce against all of the defendants. 


Error from Orange. Tried below before the Hon. Stephen Che- 
nault, special judge. 

On July 12, 1882, John Gordon, the appellee, instituted this snit, 
in the district court of Orange county, against W. F. Stewart & Co. 
and J. A. Bell. to recover 600 for services rendered. and the further 
sum of $5,000 as damages for malicious prosecution. 

The original petition alleged that, on July 31, 1880, W. F. Stewart, 
H. Beissner and C. H. Moore, citizens of Galveston county, engaged in 
business, in the county of Orange, as manufacturers and dealers in 
lumber, under the firm name of W. F. Stewart & Co., and J. A. Bell, 
a citizen of Orange county, employed plaintiff, who was at the time 
engaged in rafting lumber and logs on the Sabine river, to run some 
six thousand one hundred and thirty-seven pine logs, then lying and 
floating in Pruitt’s lake, abéut twenty-five miles above the town of 
Orange, down the river, and place them in the Phcenix mill-boom and 
the Norris mill-boom, on the west side of thé river, near the town, 
agreeing to pay plaintiff therefor the sum of 8600, as soon as the tim- 
ber was delivered. The petition alleged a compliance, on the part 
of the plaintiff, with the contract, and a breach thereof, on the part 
of the defendants. The petition also contains a count for malicious 

















1886. ] STEWART V. GORDON. 








— — ——- i 


—————— 



































Statement of the case. 





prosecution of the plaintiff by the defendants, in the criminal courts 
of Orange county, in which the damages are laid at $5,000. 
Defendants Stewart, Beissner and Moore, pleaded to the jurisdiction 
of the court that they were, at the time of the institution of this suit, 
and of the filing of their answer, domiciled in the county of Galves- 
ton, and had been so domiciled for many years prior thereto; denied 
that they had contracted, in writing, to perform any obligation in 
Orange county, and negatived every other fact whereby jurisdiction 
might have been acquired under the exceptions in the statute. They 
also negatived the fact that their association, under the name of W. 





F. Stewart & Co., was other than that of partners, and averred that 
their co-defendant Bell, who was a resident of Orange county, was no 
party to the contract declared on, but that he had been made a party 


defendant for the fraudulent purpose of conferring jurisdiction on the 


, court. They also pleaded a misjoinder of actions, general denial, and 
: specially answering, admitted a verbal contract made by them with 


plaintiff, on July 31, L880, by the terms of which plaintiff was to take 

charge of some six thousand logs, the property of W. F. Stewart & 
; Co., and raft them down the Sabine river into the two booms men- 
: tioned in the petition, for which services they were to pay him $600, 
when performed. They also alleged, that, on the same day, plaintiff 
took charge of the logs, but instead of delivering them as stipulated, 
he, the plaintiff, ran many of them into other booms, and fraudu- 
lently defaced the brands on a large number, deposited them in a place 
known as Old River, and afterwards converted them to his own use, 
for which they pleaded in set-off a claim of $750. 
: Defendant J. A. Bell, on April 22, 1884, filed a separate answer, in 
which he pleaded a misjoinder of himself and W. F. Stewart & Co., 
asserted that he was not a member of that firm, was no party to the 





contract between the plaintiff and his co-defendants, and had no 
' interest in the subject-matter thereof. 

On April 29, 1884, plaintiff filed exceptions to the pleas to the 
, jurisdiction of the court, which were sustained. 
, It appears, from the uncontradicted testimony in the case, that W. 
1 F. Stewart, H. Beissner and ©. H. Moore, who composed the firm of 
f W. F. Stewart & Co., were, each of them, before and at the time of 
i the commencement of the suit, domiciled in Galveston county, and 


had continuously since then been residents of that county; that they 
were engaged, as a firm, in the lumber business at the city of Galves- 
ton, with an agency at Orange; that their association was nothing 
more than a partnership; that their contract with the plaintiff was 
an oral contract; and that their co-defendant, J. A. Bell, was no party 
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to that contract, was not a member of the firm of W. F. Stewart & 
Co., but was simply their agent at the town of Orange, in Orange 
county. There was no evidence to sustain the charge of malicious 
prosecution. 

On the trial of the cause, which was without a jury, the court over- 
ruled defendants’ pleas of misjoinder and amended pleas to the 
jurisdiction, and rendered, as to the defendant J. A. Bell, a judgment 
of nil capiat, and, as to the defendants W. F 
ment in favor of the plaintiff for thesum of $21.90, with interest from 
August 10, 1880. To the judgment against them W. F. Stewart & 


. Stewart & Co., a judg- 


Co. excepted, and have prosecuted their writ of error to this court. 


Wingate & Heart and Wheeler & Rhodes, for plaintiffs in error, on 
the question of jurisdiction, cited: R. 8., art. 1198. 


John T. Stark, for defendant in error, that the causes of action were 
properly joined, cited: R. 8., arts. 647, 649, 650; Penal Code p. 86, 

On the question of jurisdiction, he cited: R. 8., art. 1198, sees. 7 
8, 21. 


, 


STAYTON, ASSOCIATE JUSTICE.—The plea to the jurisdiction, filed 
by the persons who composed the firm of W. F. Stewart & Co., neg 
atived the fact that their association was other than partners. It 
alleged the residence of each of them in the county of Galveston, at 
the time the action was brought, and its continuance for a long time 
prior thereto until the filing of the plea. 

It asserted that Bell, who was a resident of Orange county, was no 
party to the contract sued upon, and that he was made a party 
defendant for the fraudulent purpose of conferring jurisdiction on 
the court. 
any obligation in Orange county. Such was also the effect of the 
pleadings of the defendant Bell. 


It denied that they had contracted in writing to perform 


It does not appear upon what ground the court below sustained the 
exceptions to the pleas to the jurisdiction. These pleas only went to 
the cause of action based on the contract alleged to have been made 
by all the defendants with the plaintiff. In so far as the action was 
one upon the contract set up in the petition, the pleas were good, 
and the exceptions should have been overruled... The evidence intro- 
duced on the trial was ample to prove the pleas true. The judg: 
ment in favor of the plaintiff for $21.90, with interest from August 
10, 1880, would indicate that the court found that sum to be due on 
the contract sued on, for it was alleged to be due on that date. That 





















STEWART v. GORDON. 





Opinion of the court. 





judgment, however, was only against the persons composing the firm 
of W. F. Stewart & Co., and the entire judgment went in favor of 
the defendant Bell. This could not have been if the court had 
found that Bell was party to the contract, as alleged by the plaintiff. 

Proof of a contract made with the plaintiff by only a part of the 
persons who were alleged to have made the contract with him, would 
not have authorized a judgment in his favor. 

These matters but illustrate the fact, that the exceptions to the pleas 
to the jurisdiction should have been overruled, and that the facts 
stated as to the purpose for which defendant Bell was made a defend- 
ant were true. 

The plaintiff sought to join with his action based on the contract 
made with him by Stewart & Co., an action against the persons who 
composed that firm, and against the defendant Bell, for a malicious 
prosecution alleged to have been instituted in Orange county. 

To this, the defendants pleaded a misjoinder of actions. The two 
causes of action were separate and distinct. The one based on con- 
tract and the other on tort. 

The general rule is, that such actions carnot be joined. Stephens’ 
Pleading, 267; 2 Chitty’s Pleading, 199; Pomeroy’s Remedial Rights, 
356, 479, 485. 

In view of the facts developed in this case, if such actions can be 
joined at all, even under the liberal course of procedure adopted in 
this state, there is an insuperable objection to such joinder in this 
case. 

It is evident that Bell was not a party to the contract sued upon, 
but, under the pleadings, he wes properly a defendant to the action 
for tort. Thus, we have in this case an action on a contract made by 
three persons with the plaintiff, joined with one for a tort alleged to 
have been committed on him by four persons. 

The causes of action which may be joined, must be such as the 
plaintiff may enforce against each of the defendants. The defendant 
Bell, under the pleadings of the other defendants, and under the evi- 
dence offered on the trial, is evidently not liable on the contract sued 
upon, as it was held upon the facts by the court below. He was made 
a defendant on that branch of the case solely for the purpose of giv- 
ing to the court jurisdiction over the other defendants, who were 
exempt, under the law, from suit in Orange county. 

As to so much of the ease, it should have been dismissed as to 
Stewart & Co., on hearing. As to so much of the case as claimed 
damages for malicious prosecution, the court below, most probably, 
found in favor of the defendants; if not, the facts proved would not 
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have justified any other finding. As all the facts bearing on both 
vauses of action are contained in the record, and as the cause was 
tried without a jury, such disposition of the case will be here made 
as ought to have been made in the court below. 

The judgment of the court below will be reversed, and the pleas 
to the jurisdiction, as to that part of the cause of action based on 
contracts, will be here sustained, and so much of the action dismissed. 
In so far as a recovery is sought for malicious prosecution, the eyj- 
dence did not justify a judgment for the plaintiff, and asto that cause 
of action, judgement will be here rendered, that the plaintiff take 
nothing, and that the plaintiffs in error recover from him all costs in 
the court below and in this court. It is so ordered. 


REVERSED AND RENDERED, 


[Opinion delivered January 26, 1886. ] 





JOHN McCALLEN v. T. M. RHODEs. 
(Case No. 2087) 


1, SurT FOR OFFICE—JURISDICTION OF DISTRICT COURT—PROCEEDING BY QUO WARRANTO. 


The district court has jurisdiction of a suit for the recove: f an office, if its 
value is over $500, and an information in the nature of a guo warrant, filed by 
the proper officer at the instance of a private relator, as pri ribed by the oat 
of July 21, 1879, is an appropriate proceeding, and may be used, not only to 


oust the intruder, but also to adjudge to the relator the ps 1 of the office. 


(Citing State v. Owens, 63 Tex. 261, and Williamson v. Lane, 52 Tex. 335.) 
2. SAME—REMEDY BY QUO WARRANTO CUMULATIVE—RIGHT MAY BE DETERMINED IN AN 
ORDINARY CIVIL ACTION—STATE NOT A NECESSARY PARTY—T he remedy by quo 


warranto is, however, not the only method that may be pursued for the recovery 


of an office, nor does the act of July 21, 1879, contemplate that it should be; 


but the right to an office may be determined in an ordinary civil suit brought 
directly by the claimant against the party in poss Ion, hout ( rt to an 
information in the nature of a guo warranto, and the state not a necessary 


party to such suit. 
8. SAME—INJUNCTION—In a suit between private parties f 


| an office, 
the claimant is not entitled to an injunction restraining the usurper from dis- 
charging the duties of the office or enjoying its emoluments, during the pen- 
dency of the suit. 


APPEAL from Hidalgo. Tried below before the Hon. John C, 
Russell. 
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This suit was instituted, by petition as in ordinary suits, in the dis- 
trict court of Hidalgo county, January 13, 1885, by the appellant, 
John McAllen, against the appellee, T. M. Rhodes, for the office of 
county judge of Hidalgo county. 

After exceptions to his original petition had been sustained, the 
plaintiff, in his first amended petition, filed May 11, 1885, alleged, 
that he had been duly and legally elected to the office of county judge 
of Hidalgo county, at the general election held in that county Novem- 
ber 4, 1584, and that the office was of the net annual value of $2,000; 
that, thereafter, the commissioners’ court convened and made a par- 
tial and erroneous estimate of the number of votes cast at the election, 
and declared the result to be that appellant had received only two 
hundred and eighty-two votes, and that appellee had received three 
hundred and sixteen votes; and that under that estimate appellee 
had pretended to qualify as county judge of Hidalgo county, and was 
still unlawfully occupying the office and enjoying its fruits and reve- 
nues. 

That at the time of making the false, fraudulent and pretended 
canvass, above set forth, the commissioners’ court was composed of 
ignorant and unscrupulous men, only one of whom could read, write, 
or speak the English language, and all were determined partisans of 
the defendant, and bitter foes of the plaintiff, under the influence of 
the defendant, and were candidates for re-election in the same election 
with him; that a conspiracy was entered into by the commissioners 
and appellee to corruptly ** count out’’ the appellant and declare the 
defendant elected ; that, in pursuance of this conspiracy, the commis- 
sioners’ court corruptly threw out and refused to count the election 
returns from precinct No. 2, where the appellant had received one 
hundred legal votes and the appellee had received two, apparently 
legal, votes, although the returns were, in all respects, legal ; that 
plaintiff was present in person and by attorney at the pretended can- 
vass, demanded his certificate of election, offered to take the oath of 
office and give the necessary bond, and to do all acts necessary to his 
qualification as county judge of Hidalgo county, but all his attempts 
and endeavors were at once refused by the court. 

That at the time of the canvass, the town of Hidalgo, where the 
same was being conducted, was filled with armed partisans of defend- 
ant, and the court house, itself, was so filled and guarded; that all 
officers permitted by law to administer the oath of office, were bitter 
partisans of defendant, and would, none of them, administer the oath 
of office to the plaintiff, and, as he could find no one who would 
administer to him the oath of office, although he endeavored so to do, 
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he was obliged to content himself with his attempts to assert his 
rights ; that he had been prevented from qualifying as county judge 
by the threats, armed force and resistance of the defendant and hig 
partisans ; and that, at the time of the canvass, he prepared and filed 
with the clerk of the commissioners’ court a written protest against 
its illegal action in declaring the defendant elected. 

That now, here in open court, he tenders his bond and official oath 
before entering upon the discharge of his official duties as county 
judge; that if the commissioners’ court had, as it ought to have done, 
included, in its estimate of the result of the election, the returns from 
election precinct No. 2, which were in all respects legal and proper, 
and in which precinct the election was properly and legally held, the 
true result of the election, from the face of the returns alone, would 
have showed that plaintiff had received three hundred and eighty- 
two votes and the defendant three hundred and eighteen votes, 

That the returns from precint No. 1 were false, in that, at the polls 
in that precint, fifty illegal votes were falsely and fraudulently east 
for defendant and counted in his favor in the estimate by the court; 
and these returns were further illegal and ought to have been 
rejected, for the reason that at the polls twelve other persons—nam- 
ing them—voted illegally for defendant, and their votes were illegal 
in that they, each and all, were residents of election precinct No. 6; 
and that ten illegal votes—naming the parties—had been cast and 
counted for the defendant in election precinct No. 3. 

The petition concludes with a prayer for the office of county judge 
of Hidalgo county, and for the fees and emoluments thereof; for 
injunction, and for general and special relief, ete. 

In his first amended answer filed May 12, the defendant pleaded to 
the jurisdiction, and demurred generally and specially to the suffi- 
ciency of plaintiff’s petition. The plea to the jurisdiction was over- 
ruled, but the court sustained the defendant’s demurrer, the grounds 
of which were, amongst others, that the suit had not been brought 
in the name of the state of Texas by information in the nature of a quo 
warranto, as required by the act of the legislature, approved 1879, 
prescribing the remedy and regulating the proceedings by quo war- 
ranto, and that the plaintiff had not alleged that he had executed 
the bond and taken the oath of office within the time required by 
law. The plaintiff declining further to amend, the court dismissed the 
‘ause; and from that judgment the plaintiff has prosecuted his ap- 
peal to this court. 


Rentfro & Scott, for appellant, cited: The State ex rel. R. C. Jennett 
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v. W. P. Owens, 63 Tex. 261; Ex parte Whitlow, 59 Tex. 273; Wil- 
liamson v. Lane, 52 Tex. 335; Ex parte Towles, 48 Tex. 435; citing 
Eng. and Am. authorities; Wright v. Fawcett, 42 Tex. 206; Banton 
9. Wilson, 4 Tex. 400; Chowning v. Boyer, Tex. Law Rev. vol. 5, No. 
40, p. 623; R. S., 991, 4518. Gen. Laws of 1883, p. 50. 


Ballinger, Mott & Terry, also for appellant, that the remedy pro- 
vided by statute is merely cumulative, cited: Acts of 1879, extra 
session, ch. 48, sec. 6; R. S. app., p. 46 


W. H. Mason, for appellee, that the statutory remedy must be pur- 
sued, cited: Proceedings quo warranto, R.S. app., p. 45; State, ex 
rel. Jennett 7. Owens, 63 Tex, 270, 271; State v. Cooke, 54 Tex. 482; 
Watts v. State, 61 Tex. 184; Wright v. Allen, 2 Tex. 158; Bradley ». 
MecCrabb, Dallam, 504; High on Ex. Leg. Rem. sec. 623, et seq; Lind- 
sey v. Attorney General, 33 Wis. 508. 

That the State was a necessary party, he cited; R. S. app., p. 45; 
Lindsey v. Luckett, 20 Tex. 520; People v. Hooker, 28 Cal. 123. 


WILLIE, CHIEF JUSTICE.—The principal question raised by the 
record in this cause is: Can an office be recovered from a usurper by 
the party entitled to it in an ordinary suit and without proceeding by 
an information in the nature of a quo warranto, as prescribed by 
act of July 2, 1879. It has been heretofore settled by this court that 
the district court has jurisdiction of asuit for the recovery of an office, 
if its value is over five hundred dollars. State v. Owens, 63 Tex. 261; 
Williamson v. Lane, 52 Tex. 335. 

It has also been held that an information in the nature of a quo 
warranto, filed by the proper officer, at the instance of a private rela- 
tor, as prescribed in the above act, is an appropriate proceeding, and 
may be used, not only to oust the intruder, but to adjudge to the 
relator the possession of the office. State 7. Owens, supra. 

But it has not been held that this is the only remedy that may be 
pursued, nor does the statute contemplate that it should be. The 
sixth section declares, that the remedy and mode of procedure therein 
prescribed shall be cumulative of any then existing. If, therefore, 
there was, previous to the passage of the act, any method of recover- 
ing an office withheld from the true owner by an intruder, that method 
may be still pursued, notwithstanding the act provides the remedy 
by quo warranto, 

We find several cases in our reports in which this court has held, 
that the writ of mandamus might be used to accomplish the purposes 
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above stated. Bradley 7. MecCrabb, Dallam, 504; Banton v. Wilson, 
4 Tex. 400; Lindsey v. Luckett, 20 Tex. 516. 

We find also that, in other cases, an ordinary suit, brought by the 
party entitled to an office, against the person who has deprived him 
of it, has been treated by this court as an appropriate proceeding, 
Boyton v. Griffin, 4 Tex. 566; Keenan v. Perry, 24 Tex. 253. 

It is true that the state is interested in having its offices filled by 
persons duly appointed or elected thereto, but the candidate chosen 
has also a direct pecuniary interest in obtaining the office with its 
franchises and emoluments, and this interest must be respected equally 
with the other. Indeed, the relator in a quo warranto proceeding is 
the real plaintiff, and the position of the state is that of a nominal 
party. Practically, the state’s attorneys take no part in the proceed. 
ing, and the plaintiff’s side of the case is represented by the relator’s 
counsel alone. In sustaining his suit, the relator accomplishes all that 
the state has any interest in having done, viz., ousting an intruder, 
and filling the office with the person properly entitled to it. Should 
the relator fail, the respondent is shown to be the legal incumbent, 
and the wish of the state is in that event fulfilled. 

In fact, the state, in these contests between private parties over the 
title to an office, is, in reality, more like an impartial observer than a 
partisan of either claimant. Still, as the statute prescribes that the- 
information in the nature of a quo warranto must be sued out at the 
instance of its attorney, 


cedure, the statute should be followed, and the state be made party 


when resort is had to that method of pro 


plaintiff. But the important interest in the office is that which is held 
by the person who has been legally chosen to it. It is his property; 
its franchises, perquisites, salary and e1aoluments are his, of right, 
and he is entitled to the process of law to obtain them. Neither the 


state nor its attorneys can deprive him of them by a refusal to allow 


him to sue for their recovery. This would be to place it within the 
power of these officers to defeat the will of the people, and keep in 
office persons not entitled thereto under the constitution and laws of 
the state 

The information can be filed, only upon petition of the attorney 
general, or state or county attorney. If each of these officers refuse 
to move in the matter, there is no authority given the courts to com- 
pel them to proceed. In such case the party entitled to the office is 
powerless, and the owner of property has no remedy to recover it, and 
must stand by and see it enjoyed by another, because the state’s 
attorneys are not willing to join him in its recovery. We do not 
think that the laws of our state intend to permit any such injustice. 
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If the right to sue for the office had been given, together with the 
remedy by quo warranto, there might possibly be some reason for hold- 
ing that this was the only remedy which could be used. Had. there 
been no provision, saving the remedies already in use, there might 
also be some grourd for such a construction. But when former reme- 
dies are expressly preserved, it is equivalent to an express declaration 
by the legislature that the injured party might resort to them, if he 
so chose, instead of an information in the nature of a quo warranto. 

That the state is not a necessary party to a proceeding to recover 
an office for a private individual, in the view of our courts, is plain, 
from the fact that the remedies in use for that purpose, previous 
to the passage of the above act, were such as did not require the 
presence of the state to enforce them. Even to a mandamus suit, 
as conducted in Texas, the state need not be a party, though, in some 
states, the cause is docketed in its name as plaintiff. Even in these 
states, however, it is not a party to the pleadings in the cause. 

Then, as we have seen, the right to an office has frequently been 
determined by our courts in an ordinary civil suit between private 
parties. This seems quite in accord with our system of jurispru- 
dence, which seeks, as far as possible, to confine litigation to the 
very parties interested in the controversy. 

We think, therefore, that, for the reeovery of an office, a suit 
may be brought directly by the claimant against the person in pos- 
session, without resort to an information in the nature of a quo war- 
ranto. 

We are of opinion, however, that the plaintiff had no right to an 
injunction, either to restrain the defendant from exercising the rights 
and discharging the duties of county judge, or of enjoying its emol- 
uments during the pendency of the suit for the office. It is to the 
interest of the public that the office should be filled, but it would be 
rendered vacant, if, by means of an injunction, the officer de facto 
were absolutely prohibited from discharging its duties, or were robbed 
of every inducement to do so, by having all compensation for his 
services absolutely withdrawn from him. High on Inj., see. 1312, 
et seq. 

The plaintiff has his remedy at law by suit for the money received 
by his antagonist whilst acting as de facto judge, and cannot resort to 
the extraordinary process of injunction, which, whilst it is not neces- 
sary for his protection, works a hardship and an injury to the public. 

We do not think there is anything in the special exceptions sus- 
Stained to the amended petition. The plaintiff showed the best 
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of reasons why he did not qualify as county judge. He showed 
that he was prevented from so doing by the wrongful acts of the 
defendant himself, who was in a position where he possessed the 
power to prevent the plaintiff from qualifying. He could hardly 
qualify when his certificate of election was withheld from him by the 
county commissioners, influenced, as he alleged, by the defendant; 
when no officer would administer the oath to him or receive his bond. 
He offered, in his amended petition, to file the proper oath and bond, 
and this was all that could be required of him. 

We think that the petition was good against all the objections 
taken to it upon demurrer and exceptions, as relied upon in this court, 
and the judgment of the court below is accordingly reversed and the 
sause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered January 26, 1886. | 





J. H. SHEFFIELD Vy. W. H. GOFF ET ALS 


(Case No. 2089 


1, ART. 2688, REVISED STATUTES, CONSTRUED—COUNTY , COURT JURISDICTION TO 
DETERMINE WHAT PROPERTY IS IN THE OFFICIAL CUS’ A GUARDIAN—The 
authority conferred upon county courts by Article 2688, Revised Statutes, to 
order a guardian, when his final account has been approved, to turn over the prop- 
erty in his hands to those entitled to receive it, necessa ices the juris- 
diction to determine what property in his custody is held him in his official 


capacity. 


2. EsTopPEL—JUDGMENTS—A party bound by the judgments, but not by the logie, 
of courts. He is not forced to complain of a decree that satisfies him, merely 
because he knows that it has resulted from premises not involved, not proved, 
or not true. 

38. SAME—COUNTY COURTS—GUARDIANS—]UDGMENT, WHEN NOT AN ESTOPPEL—See this 


case where it is held that the judgment of the county court. restating the final 
account of a guardian, does not estop the guardian from asserting. in a subse- 
quent proceeding against him by his wards, that property in his custody is not 


a part of the trust estate. 


APPEAL from Brazos. Tried below before the Hon. William E. 
Collard. 

The two hundred and sixty-eight acres of land in controversy 
formerly belonged to the estate of William H., Sarah E., John and 
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Joseph Goff, minors. In January, 1881, the appellant, J. H. Shef- 
field, as guardian of that estate, applied to the county court for leave 
to sell the land, at private sale, for the support and maintenance of 
his wards. ‘The court granted an order to that effect, and, in the fol- 
lowing March, the land was sold by the guardian to one J. C. Roberts 
for the sum of $400 cash. On the 22d of the same month. the sale 
was confirmed by the court, and the guardian executed to the pur- 
chaser a deed for the property. On May 22, 1881, Roberts sold the 
same land to Sheffield, the guardian, for $500, and the latter imme- 
) diately took possession of the same, and has ever since held and 
claimed it as his own property. 

It appears that $300 of this amount belonged to the minors. The 
sale by the guardian to Roberts was made in good faith, and there 
was no agreement or understanding between them, that Roberts was 
to reconvey the land to Sheffield, the defendant. At the August 
term, 1854, of the county court, Sheffield filed his final account as 
guardian of the estate of the Goffs, in which he charged himself, : 
amongst other items, with the proceeds realized from the sale of the 
land to Roberts. The account is as follows: 


To proceeds sale of 268 acres land... .......cccccescecescees $400 00 
TE CURED «0 nos 4.000 «ne 6nd obas, Cehnbestadade 86 00 
i PE «ccc cee suitadens 4bceene nade be biae eee 21 00 
EEL 3. oii ds'6 0 <'be de swe slanede ee en's alee atedien bee 8 00 
0 en, per empanek, SOEs. ob vcs icdtusvaccaasvbeunsunuee 52 00 
- Se Coe BOTO . . cnacv twee} s apenbete ee seeedecnae eee 12 00 
Total receipts , Durcnntiogietarcd welenetnelas ec caenate eee $579 00 
al To disbursements :— 
“ ra Sr oer mg $175 31 
ly Improvements and tax on land prior to sale................. 155 42 
d, Board, clothing and tuition of wards...................00.. 256 00 
mene Oupemnhs of A. Gell. . oi. ckcccss sss onsntnedeabeen 6 00 
memrands Galtie Gel WOME ...c<.on0ch sickens svetosahedeasd bean 23 00 
os ene aie ethereal s GOO «1. 0000s vanceces 400 neem anaes 48 66 
ot MONEE 40 +s K+ oven does Che diee vee beekonas chee $664 39 
Se CUNO ROOMBOE «o.oo. nocs05-hedennceséenceenseneein 579 00 
Balance due guardian ......... davednessatedesuateen $85 39 
E. ; 
sy The minors’ excepted to several items charged against them in 


this account, claimed that they were entitled to certain credits that 
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had not been given them, prayed that the account might at once be 
restated and the guardian directed to pay to them the amount that 
would, thereupon, be found to be due them ; but their exceptions make 
no mention of the item of $400, proceeds of the sale of the land 
to Roberts, with which the guardian charged himself in the aceount. 

The court heard the exceptions, and, omitting the item of $400, 
with which the guardian had charged himself, and making severa] 
other changes, restated the account as follows: 


Rents for land, ’79-’80-’81-’82-°83 and’S84.......... Se ll 
rr i fae ae Ls ales sl obec bseweede .. 180 00 
30 head of Ph ch alG dn bib hk @hile's hk Gee ee aw < & eee 30 00 
ass «toc piephaie esece a nce ae eRe ible wine 5. wcacaeed i 8 00 
Household ‘alk ki ite in n furniture....... Nene ence accel 30 00 

it. ad eee chek +. debe web seis e ve6eg cas bstuee R472 | 00 


Court finds for guardian :— 


he eo an bk he wk k okies usaeténee o's a) Me $ 65 00 
Digging well, $19.20; aie $10.00; house, $8.00.............. 37 2 
Making and putting up rails.................... Se 
ee cc cb cece céepaeccoe’ pnagcacuel 6 82 
is sw a. u'5 GN 6 bo he's ele dw ee al wevrTTeTorr 6 00 
Gathering cattle, $18.00; hogs, $5.00 ... aie pualed . 23 00 
Taxes ’81, $2.40; paid Hardy and Barmore, $29.66........... 32 06 
7aid Mayo and Buckholts.................... o o's oss 
aid Barmore and Derden. ....... muse nea ine 
Building house, $100; crib and smoke. sum. $15.00 iT, 
Fencing, #10.00; house furniture to Sarah, $10.00 ee 
Board for John and M. Goff ............... « ov's- ete ne 
Ee, 2 et ois he ak eae ane os S468 08 
|.) eee sili dapa'd o 6 GE 


The guardian gave notice of appeal, but no appeal was perfected. 

In November, 1884, two of the wards, W. H. Goff and Sarah 
Crownover, having in the meantime attained majority, filed their 
petition in the county court, against their guardian, J. H. Sheffield, 
praying that the two hundred and sixty-eight acres of land be parti- 
tioned and their half be delivered to them. On February 5, 1885, J. 
H. Sheffield filed his answer to the application, in which he ques- 
tioned, by both demurrer and plea, the jurisdiction of the court to 
try the case, as it involved title to land, he claiming the same as his 
own. He also pleaded, specially, the court’s order of sale and the 
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sale of the land, in pursuance thereof, by him to Roberts, the confirm- 
ation by the court of that sale, and the subsequent conveyance by 
Roberts to him in good faith, and claimed the title to the same. 

Plaintiffs replied by demurrer and general denial, and also by 
special plea, that the defendant was estopped to claim the land as 
against them, by reason of the proceedings and orders of the court in 
the settlement of his final account. 

Defendant rejoined by demurrer, general denial, and the plea of 
nul tiel record. 

The county court rendered a decree requiring the defendant to 
deliver one-half of the land to the plaintiffs. From that decree the 
defendants prosecuted an appeal to the district court. The case was 
tried de novo in the latter court, on March 9, 1885, and that court 
likewise decreed one-half of the land to plaintiffs. From the judg- 
ment of the district court, the defendant prosecutes this appeal. 


J. A. Buckholts and Henderson & Butler, for appellant, that the 
county court was without jurisdiction to grant the relief sought, 
cited: R. S., arts. 2694, 2695, 2696 ; Bradley v. Love, 60 Tex. 473 On 
the question of Estoppel, they cited: R. 8., arts. 2582, 2685, 2690, 
2694, 2696; Dunham v. Chatham, 21 Tex. 239; Teal v. Sevier, 26 Tex. 
516; Carroll v. Carroll, 20 Tex. 731; Caruth v. Grigsby, 57 Tex. 259; 
Bradley v. Love, 60 Tex. 473; Bloom v. Burdick, 1 Hill, 130; Free- 
man on Judg. 257, 258, 264, 274, 610. 


J. D. Thomas, for appellees, on the question of jurisdiction, cited : 
Const., art. 5, see. 16; R.S., 2688, 2694. On the question of Estoppel, 
he cited: R. 8., 2551; Portis 7. Cummings, 21 Tex. 265; Smythe z. 
Lumpkin, 62 Tex. 244; Bigelow on Estop. 57; Herman on Estop. 83. 


ROBERTSON, ASSOCIATE JUSTICE.—Art. 2688 of the Revised Stat- 
utes authorizes the county court, when the final account of a guardian 
has been approved, to order him to turn over to those entitled to 
receive it the property in his hands. This authority necessarily 
embraces the jurisdiction to determine what property is in his official 
custody. 

The only other question in the case is, whether the guardian is 
estopped from asserting that the land in controversy is not part of 
the trust estate by the judgment of the county court restating 
the final account. In the proceeding which resulted in the judg- 
ment pleaded, there was no issue before the court respecting the own- 
ership of the land, or the validity of the orders by which the estate 
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had been divested of its title, and the judgment does not, in terms, 
adjudicate any such issue. But, it is contended that the judgment 
can be sustained only upon the hypothesis that the land formed part 
of the estate. There is no doubt but that the court, in restating the 
account, proceeded upon the argument or theory that the estate had 
become reinvested with title to the land, but the title was not in- 
volved, tried or decided. All evidence respecting the title would have 
been irrelevant and impertinent to any issue before the court. A party 
is bound by the judgment. but not the logic, of courts. He is not 
forced to complain of a decree that satisfies him, because he knows 
that it has resulted from promises not involved, not proved or not 
true. 

It is said that the court necessarily decided that the land 
belonged to the estate in order to state the account as contained in 
the judgment—otherwise the guardian is charged with the rents of his 
own land, and credited with the value of improvements erected upon 
it. This is quite paradoxical, but scarcely more so than that the 
court escaped the boundaries and utmost scope of the case before it, 
and determined, on illegitimate evidence, or no evidence, an issue so 
foreign as was the title to this land. The judgment rendered does 
not, in terms, or by necessary implication, affirm that the land belongs 
to the estate, and, hence, is not an estoppel, no matter what the court 
actually considered. Freeman on Judg., sec. 258. 

It is also claimed that the guardian is estopped by his acceptance 
of the judgment rendered more favorable to him by the misconcep- 
tion of the court. The idea seems to be, that he was put to his elee- 
tion to surrender the land or certain credits, and that the judgment 
made the election for him, and that he has ratified that election by not 
appealing from the judgment. tle was compelled to no such alterna- 
tive. If he owed his wards, they had no right to say to him, pay 
this debt or surrender this property. 

The land passed from the estate by a valid sale, and has not been 
restored to it at all. The county and the district courts ought to 
have so held and rendered judgment against the appellees. If this 
had been done, they would, doubtless, have long since reviewed the 
final account of the guardian, as restated by the court, and corrected 
its manifest errors. If. then, the guardian’s bond should fail as secu- 
rity for the demands, they could charge the iand in the guardian’s 
hands with any of their money used in its purchase, in a proper pro- 
ceeding, and on proper proof. They were not entitled, summarily, 
to take the land instead of the debt. The judgment is reversed, and 
here rendered that appellees recover nothing by their suit, and that 
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appellant go hence without day and recover all costs of the county, 
the district and the supreme courts. 


REVERSED AND RENDERED, 
[Opinion delivered January 26, 1886. ] 





THE CiTy OF LAREDO vy. JOSEPH NALLE. 
(Case No. 2112) 


1, GARNISHMENT—MUNICIPAL CORPORATIONS—In the absence of any statute provid- 
ing that municipal corporations shall be exempt from garnishment, a city, like 
an individual or private corporation, is subject to the process of garnishment 
for any ordinary debt it may owe to a third person. 

2. SAME—FUND SET APART FOR A PUBLIC BUILDING—PUBLIC POLICY—Public policy may 
demand that a sum set apart forerecting a public building, should not be taken 
during the progress of its construction, for the debt of the person contracting 
to do the work, for that might prevent its completion; but when the work is 
finished and the money has been earned, and is standing to the credit of the 
contractor with the city, it should. be subject, like any other property, to the 
payment of his debts. 

8, SEMBLE—EXECUTION AGAINST A CITY—There is no statute in this state forbidding 
an execution against a city, and it may be that a plaintiff who has obtained 
judgment in garnishment against such corporation, is entitled to the same pro- 
cess to enforce its collection as would be accorded to the creditor upon whose 
demand against the city the garnishment is founded. 

4, CASES FOLLOWED—The cases of Rodman v. Musselman, 12 Bush. 315: Whidden a, 
Drake. 5 N. H.18: Bray v. Wallingford, 20 Conn. 416; Mayor v. Horton, 38 N.d. 
Law, 88: Smart v. Hart, 53 Ala. 69, cited and followed. 


Error from Webb. Tried below before the Hon. J. C. Russell. 
The opinion states the case. 


Chas. MeLane, City Attorney, for plaintiff in error, that a municipal 
corporation, in the absence of a statute to the contrary, is exempt 
from the process of garnishment, cited: R. 8., 183-220; City of Gal- 
veston v. Posnainsky, 62 Tex. 118. 

That a special fund provided for the purposes of a publie building 
is not subject to garnishment, he cited: Dillon on Mun. Corp., 128, 
129; Waples on Attachment, 236, 237; Divine v. Harvil, 18 Am. 
Dec., 194. 


Showalter & Nicholson, for defendant in error, that a municipal cor- 
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poration, in the absence of a statute to the contrary, is subject te 
garnishment process for an ordinary debt due to a third person, cited: 
John Highland v. City of Galveston, W. & W. Con. Rep., see. 623; 
City of Austin v. Erwin, Tex. Law Rev., vol. 3, p. 310; Pendleton 2, 
Perkins and City of St. Louis, 49 Mo. 565; Dillonon Mun. Corp., vol, 
1, p. 129. 


WILLIE, CHIEF JUSTICE.—Joseph Nalle sued L. J. Giraud upon a 
promissory note, and, upon the usual and proper allegations, obtained 
a writ of garnishment against the city of Laredo. Nalle, thereafter, 
took judgment by default against Giraud. The city appeared and 
answered by motion to quash the garnishment, and an admission that 
it was indebted to Giraud in the sum of $10,200.50, which was a bal- 
ance due Giraud, as contractor, for building a city hall and market 
house for the city; that the sum was not a part of the general 
revenues of the city, but part of a special fund created for the purpose 
of paying for the city hall and market house. The cause was tried 
before the judge below without a jury, and judgment was rendered 
in favor of Nalle against the city, for the full amount of the judgment 
rendered in favor of defendant in error against Giraud. From that 
judgment the city appeals to this court, and the only question is, was 
the city of Laredo subject to the writ of garnishment sued out against 
it in this case? 

We have no statute expressly providing that municipal corporations 
shall be exempt from garnishment, nor is there anything in those see- 
tions of our Revised Statutes which regulate the process inconsistent 
with its application to such corporations. Courts holding that cities 
are exempt from the writ, do so generally upon the ground of ‘the 
inconvenience and impolicy of interfering with the operations of 
municipal bodies by drawing them into controversies with which they 
have no concern, and diverting the public moneys from the channel 
in which, by the acts and ordinances of the corporation, they are 
required to flow.’’ Drake on Attachment, sec. 516. Some courts, 
however, base their decisions upon the ground that an execution can- 
not be levied on the property of a city, and hold that as debts against 
a city cannot be collected by execution, neither can they be collected 
through garnishment. Mervin 2. City of Chicago, 45 Ill. 133; City 
of Chicago v. Hasley, 25 IIL. 595. 

On the contrary, ‘*the argument in favor of holding such bodies as 
garnishees is derived from the policy of the law, which subjects alla 
debtor’s property to the payment of his debts.’?’ Drake on Attach- 
ment, sec. 516. 
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The argument, drawn from the impolicy and inconvenience of calling 
off municipal officers from their duties to answer writs of garnish- 
ment, can be used with equal force to show that no suit whatever 
should be allowed against such corporations. The officers of a city 
are drawn from their duties to make answer as much in the one ease, 
asin the other. Yet, we find them constantly called upon to answer 
suit for debt for damages, caused by the alleged neglect of the city’s 
agent, or to writs of mandamus issued to compel them to perform 
their duties. To answer to these proceedings and properly defend 
them, the officers are frequently forced to leave their posts of duty, 
and to continue in attendance upon court for days, or weeks, if neces- 
sary, no matter how inconvenient it may be to the city government 
to dispense with their services. The policy of keeping the operations 
of municipal government free from the interference of law suits must 
yield to the more important policy of securing to the creditors and 
injured parties, payment of their debts and redress for their wrongs, 
to be enforced by the appropriate process of the law. It is not the 
policy of the law that the citizen should be wronged rather than that 
the city government should suffer inconvenience. Little difference, if 
any, exists between the inconvenience of answering to an ordinary 
suit and that of answering to a writ of garnishment. The latter is 
nothing more than a suit by the plaintiff in the writ against the city, 
the matter in dispute, if there be any dispute at all, being the alleged 
indebtedness of the city to the debtor of the plaintiff. It is not 
required to take part in the controversy between the plaintiff and the 
party for whose debt it is garnished. It cannot, therefore, be said, 
that in requiring a city to answer to a writ of garnishment, it is neces- 
sarily drawn into a controversy, with which it has no concern. 

Neither is the public money thereby diverted from the channel in 
which it should flow. A payment to the plaintiff in garnishment is 
in effect a payment to the original creditor of the city. Take, for in- 
stance, the present case. Here the fund sought to be garnished was 
set aside to be paid out for the benefit of Giraud. He could direct it 
to be paid to anyone he might choose. He received the benefit of it 
if paid to his creditors ; and if, therefore, in obedience to the writ of 
garnishment, it was paid to Nalle, it was properly appropriated. 

Public policy may demand that a fund set apart for erecting a pub- 
lie building, should not be taken for the debt of the person contract- 


ing to do the work during the progress of its construction, for this may 
prevent itscompletion. But when the work is finished and the money 
earned, and standing to the credit of the contractor with the city, 
itshould be subject like any other property to the payment of his debts. 
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No one should be allowed to place his property beyond the reach of 
his creditors by keeping it in the possession of a municipal corpora- 
tion. 

The argument against the power to garnish a city, which rests upon 
the want of power to issue execution against this class of corporations, 
van have no force in this state. We have no statute forbidding the 
issuance of an execution against a city, and this process is denied by 
none of our decisions. We have a statute providing that exeeution 
shall not issue against a county. Rev. Stat., art. 679. By making 
this special provision in reference to one class of municipal corpora- 
tions, the legislature indicated that the other class should not be 
exempted from execution. But, if not liable to have judgment 
against them collected by levy and sale of property, they are liable to 
an enforced payment by other process known to the law; and it may 
be, that a plaintiff who has obtained judgment in garnishment against 
a city, may be entitled to the same process to enforce its collection 
as is accorded to the creditor upon whose demand against the city the 
garnishment was founded. We think, that for a debt, such as was 
due from the citv of Laredo to Giraud, that city was liable to the 
process of garnishment. 

This conclusion is supported by a number of decisions made by the 
courts of other states. Rodman v. Musselman, 12 Bush. 354; Whid- 
den v. Drake, 5 N. H. 13; Bray v. Wallingford. 20 Conn. 416; Mayor 
v. Horton, 38 N. J. Law 88; Smart 2. Hart, 33 Ala. 69. An oppo- 
site conclusion is reached by the courts of some other states, founded 
upon some one or other of the reasons which we have already dis- 
eussed. City of Erie 7. Knapp, 29 Penn. St. 175; Mallory v. Mariner, 
15 Wise 193; Merwin v. Chicago, 45 Ill. 133; Mayor v. Root, 8 Md. 95; 
Holt v. Experience, 26 Ga. 113. Whilst some of these cases hold that 
a city is not liable to garnishment for any debt whatever, even though 
no statute exempts it, in others, the denial of the writ is based upon 
statutes. In others, the writs were sued out upon debts due for the 
salaries of officers or employees. These latter might possibly be sup- 
ported upon the ground that to attach an officer's salary in the hands 
of the corporation would interfere with the proper discharge of his 
duties, and, perhaps, deprive the corporation of his services alto- 
gether. 

The court of appeals of our state has held that a city cannot be 
garnished for salary due an officer. W. & W. Cond. Rep., sec. 623. 
Mr. Dillon, in his work upon municipal corporations, upon a full 
view of all the authorities, suggests, that ‘‘ where the question is left 
entirely open by statute, or principle, a municipal corporation should 
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be exempt from liability of this character, with respect to its reve- 
nues and the salaries of its officers; but when it owes an ordinary 

debt to a third person, it should be subject to the process of garnish- 
( ment.’ 1. Dill. on Mun. Cor., see. 101. This is the ease of an ordi- 


nary debt, not payable out of the general revenues of the city, 
but out of a special fund in which Giraud, alone, was interested. It 
is not a case where either current wages or overdue salary are sought 
to be subjected to the writ. , It does not involve the same principles, 
in all respects, as are brought in question when states or counties are 
sought to be garnished, in which cases it is generally held that cor- 
porations, endowed with the sovereignty which these possess, are not 
liable to this process. 

We think that, for the character of debt due by the city of Laredo 
to Giraud, it was subject to garnishment, and that there is no error 
in the judgment of the district court, and it is affirmed. 

AFFIRMED. 

[Opinion delivered January 26, 1886. ] 





DAVID JoRDAN v. H. W. Moore. 
(Case No 2158) 


1, CoMMUNITY PROPERTY—HUSBAND AND WIFE—SUIT INVOLVING COMMUNITY INTEREST 
—ParTIES—The husband, as the representative of the community, may alone 
sue for and collect any claim due to the community estate of himself and wife, 
and a judgment in his favor or against him in such suit will bind the wife as 
fully as she could be bound had she been a party to the action. 

2. SAME— DISQUALIFICATION OF JUDGE—If, in a suit by the husband. the fund sought to 
be recovered would be community property, the wife, though nominally not a party 
to the action, is such in legal effect, and if she is a sister of the wife of the judge 

4 of the court in which the suit is pending, she and the judge are so related by 
affinity as to disqualify him from presiding in the trial of the case. 

8, APPEAL BOND——DESCRIPTION OF JUDGMENT—M. sued J. for $35.00 and interest, 





and recovered judgment for “the sum of $85.25, and the further sum of $5.00 

interest, making in the aggregate $40.25.” J. appealed, and described, in 

his appeal bond, the judgment as being for “‘the sum of $35.00, interest and 
costs.”’ //e/d, that the judgment was not misdescribed. 

4, SamMeE—Where an appeal bond is conditioned in the very words of the statute, but 
contains in addition, the words “ and will pay off and satisfy all costs that have 
accrued in the court below, together with all costs in the appellate court,” 
the added words neither lessen nor increase the obligations of the bond. The 
very things which the obligors, by the addition of such words, bind themselves 
to do, the sureties or their principal would be bound to do under the conditiona 


prescribed by the statute, should judgment go against the principal. 
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APPEAL from Houston. Tried below before the Hon. J. P. Steyen- 
son, special judge. 

This suit was brought by H. W. Moore against David Jordan and 
Tamer Jordan, in justice’s court, Houston county, to recover a balanee 
due Moore, for advances made by him to the Jordans during the year 
1882, and to foreclose a mortgage on certain personal property, given 
as security for the debt. Moore sued out a writ of sequestration, and 
levied on a portion of the property described in the mortgage. On 
July 12, 1884, David Jordan replevied the property seized under the 
writ of sequestration. On July 24, 1884, judgment was rendered, in 
justice’s court, in favor of H. W. Moore against the Jordans, and W, 
J. Murehison and T. B. Perry, sureties in the replevy bond, for 
$40.25 and costs. From this judgment David Jordan appealed to the 
eounty court. 

In the county court Moore filed a motion to quash the appeal bond 
and dismiss the suit, because the bond misdescribed the judgment 
rendered in the justice’s court. and because it was not conditioned ag 
required by law, which motion the court sustained, and dismissed the 
cause. Afterwards, David Jordan filed a motion in the county court te 
transfer the cause to the district court of Houston county, because of 
the disqualification of the county judge, but the court refused the 
motion. David Jordan then obtained from the judge of the twenty- 
sixth judicial district a writ of mandamus compelling the transfer, 
and also a writ of injunction restraining Moore from availing himself 
of the judgment of dismissal in the county court, until the further 
order of the district court. 

In the district court Mocre demurred to the petition for mandamus, 
but his demurrer was overruled. He also urged his motion to quash 
the appeal bond and dismissthe suit. The court sustained the motion, 
dissolved the injunction, and dismissed the cause. The petition for 
mandamus alleged that the wife of H. W. Moore and the wife of the 
county judge, who tried the cause, were sisters. It also showed that 
the subject-matter of the sujt was a part of the community estate of 
Moore and his wife. 

The appeal bond quashed by the court, on motion of the plaintiff, 
is as follows: 


H. W. Moore ) 


v. No. 91. 
DAVID JorDAN ) 


Whereas, in justice’s court, precinct No. 4, Houston county, Texas, 
on July 24, 1884, on a writ of sequestration in favor of H. W. Moore, 
plaintiff, against David Jordan and Tamer Jordan, defendants, which 
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writ had been levied on seven head of stock cattle, in favor of H. W. 
Moore against David Jordan and Tamer Jordan, to foreclose a mort 
gage lien on the cattle and in that suit, a judgment was rendered 
against the defendants and in favor of the plaintiff, for the sum of 
€35.00, interest and costs — from which judgment defendants appealed 
to the county court. Now, therefore, we, David Jordan, as principal, 
and W. J. Murchison and T. B. Perry, as sureties, acknowledge our- 
selves bound to pay H. W. Moore the sum of $100, conditioned that 
David Jordan will prosecute his appeal to effect in the county court, 
‘and will pay off and satisfy the judgment that may be rendered 
against him, and will pay off and satisfy all costs that have accrued 
in the court below, together with all costs in the county court. Then 
this obligation shall be null and void, otherwise to remain in full foree 
and effect. 

The judgment of the justice’s court, from which David Jordan 
appealed, was: ** That H. W. Moore, plaintiff, do have and recover of 
David Jordan and Tamer Jordan, thesum of $35.25, and the further sum 
of $5.00, interest, making in the ag; 


ggregate $40.25; and the court finds 
the cattle levied on in this cause subject to the debt. And, it 
appearing to the court that David Jordan replevied the cattle, with 
W. J. Murchison and T. B. Perry, as sureties, it is ordered, adjudged, 
and decreed by the court, that H. W. Moore do have and recover the 
sum of $40.25 from David Jordan, Tamer Jordan, W. J. Murchison 
and T, B. Perry, and that he also have judgment for the costs.’’ 


Nunn & Denny, for appellants, on the sufficiency of the appeal bond, 
cited: Hodde v. Susan, 63 Tex. 307; Christian v. Crawford, 60 Tex. 
45; Knight, 7. Old and Ragland, Tex. Law Rev., vol. 3, p. 7; Hern- 
don v. Bremond, 17 Tex. 434; Trannuell v. Trannuell et al., 15 Tex. 
291; Hollis and Wife v. Border, 10 Tex. 277. 

On the disqualification of the county judge, they cited: Simpson 
v. Brotherson, Tex. Law Rey., vol. 4, Aug. 26, 1884; Hddde v. Susan, 
63 Tex. 307. 


Cooper & Moore, for appellee, that the appeal bond was defective, 
cited: Hollis v. Border, 10 Tex. 278; MeGarrah v. Burney, 4 Tex. 
288; Jenkins v. McNeese, 34 Tex. 189; Smith v. Cheatham, 12 Tex. 
37; W. & W. Rep. 383, 491, 525. 

On the insufficiency of the petition for mandamus, they cited : 
Arberry v. Beavere, 6 Tex. 473; R’y Co. v. Randolph, 24 Tex. 333; 
Blanton v. Langston, 60 Tex. 149. 


STAYTON, ASSOCIATE JUSTICE.—The petition for a writ of man- 
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damus to compel the county judge to transfer the cause to the distriet 
court, alleged that the wives of the appellee and the county judge 
were sisters. It further showed that the cause of action, which the 
appellee was seeking to enforce, pertained to the community estate 
of him and his wife. 

His wife was not nominally a party to the action, but she was so 
in legal effect. The husband, as the representative of the commun- 
ity, under the statute, may alone sue for and collect any claim due to 
the community, and a judgment in his favor, or against him, will] 
bind the wife, as to such estate, as fully as could she be bound were 
she a party to the action, unless in cases in which the right of a wife 
is recognized for her own protection, to assert claim to community 
property. 

The fact that the community may be indebted, and that the sum 
to be recovered might be applied to the satisfaction of such debts, 
cannot affect the character of the fund to be recovered, or change the 
character or extent of the wife’s interest in it. She is, in legal effeet, 
a party to the action, and to her the county judge is so related by 
aflinity as to disqualify him to try the cause. Const., art. 5, see. 11; 
R. 8., 1138. 

The court below, therefore, did not err in overruling the exeeptions 
to the petition for mandamus. If the relationship between the wives 
of the appellee and the county judge is not such as alleged, or if the 
fund sought to be recovered would not be community property, these 
facts may be shown and no disqualification of the county judge would 
then exist. The appeal bond sufficiently describes the judgment. It 
gives the names of the parties, the number of the cause, the court in 
which rendered, and the day on which it was rendered, against whom, 
and what for. 

It purports to be the bond of one of the defendants, who alone 
prosecutes the appeal, and is signed by him and his sureties. It does 
not specify the aggregate amount of the debt and interest for which 
the judgment was rendered, but it states that it was for ‘* the sum of 
$35.00, interest and costs.’’ This was not a misdescription. It is 
conditioned in the very words of the statute, but contains the fol- 
lowing additional words, ‘‘ and will pay off and satisfy all costs that 
have accrued in the court below, together with all costs in the county 
court.”’ 

Such is the relation of these words to those which precede them 
and constitute the condition prescribed by the words of the statute, 
that they must be construed to mean that the obligors bind them- 
selves to do these things in case judgment be rendered against the 
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principal in the bond. Those very things the sureties or their prin- 
cipal would be bound to do under the condition to the bond pre- 
scribed by the statute, should judgment go against the principal. 
The added words neither add to, nor take from, the bond any obliga- 
tion which would exist had they not been inserted. 

The court erred in quashing the appeal bond, and, for this rea- 
son, the judgment will be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 26, 1886. ] 





J.S. CHURCHILL ET AL. V. BARCLAY MARTIN. 
Motion No. 18) 


1, MANDAMUS—APPEAL—SUPERSEDEAS BOND, EFFECT OF—The execution of a judg- 
ment awarding a peremptory writ of mandamus, is suspended by the filing of a 
proper appeal bond (Following, Griffin v. Wakelee, 42 Tex. 513.) : 

9 ApPEAL—JURISDICTION OF DISTRICT COURT OVER JUDGMENT APPEALED FROM—After 
the approval of a proper appeal bond, the district court still has, during the 
term, jurisdiction to modify or to set aside the judgment appealed from, but not 
to enforce such judgment. (Citing Blum v. Wettermark (58 Tex. 125), and 
Garza v. Baker (58 Tex. 487.) 

8. SAME—JURISDICTION OF SUPREME COURT—INJUNCTION—When the appeal bond has 
been filed and approved, the complaining party has done, substantially, all 
required of him to give the supreme court jurisdiction of the case, and the 
supreme court may then, under its constitutional power to protect and enforce 
its own jurisdiction, issue writs of injunction. But until the appeal bond is 
filed and approved, the case is, in no sense,in the supreme court, and it has no 
authority to interfere with the proceedings in the district court. 

4. SAME—EXTRAORDINARY WRITS—JURISDICTION OF SUPREME COURT—The extraordi- 
nary writs can be used in the supreme court, only in cases of which it has 
acquired jurisdiction. They cannot be used to set-aside orders made or to cor- 
rect results which transpired before the appeal bond was given. (Citing Wells 
v. Littlefield, 62 Tex. 30.) 


APPLICATION to the supreme court for injunction against the judge 
and the clerk of the district court of San Saba. 

On December 14, 1885, Barclay Martin recovered, in the district 
court of San Saba county, a judgment awarding him a peremptory 
mandamus, requiring the defendants in the suit, who had in charge 
the public free schools of the town of Burnet, in Burnet county, 
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to receive him as a pupil in the schools. The defendants’ motion 
for new trial was overruled, and they gave notice of appeal. Op 
December 17, 1885, the peremptory writ awarded, was issued. Op 
December 26, the defendants filed their supersedeas appeal bond, 
which was approved. 

On January 7, 1886, the defendants presented and filed in this eourt 
a petition for injunction, to restrain the judge and the clerk of the 
district court from immediately executing the judgment appealed 
from. It was averred that neither the judge nor the clerk recog- 
nized that the appeal suspended the execution of the judgment, and 
its enforcement, in spite of the appeal, was seriously apprehended, 
On January 9, 1886, the judges of this court endorsed upon the peti- 
tion a fiat, ordering the clerk to issue a notice to the judge and the 
clerk, requiring them to show cause, on the 22d instant, why the 
injunction prayed for should not be granted, and an order, in the 
meantime, restraining them from executing the judgment. 

The judge and the clerk filed answers, which show that nothing had 
been done or intended toward the execution of the judgment, since 
the appeal bond was filed. The case was submitted to the court on 
petition, exhibits, and answers. 


J. G. Cook, for applicant, that a judgment of the district court, 
awarding a peremptory writ of mandamus, is superseded by an ap- 
peal to the supreme court, cited: R.S., 2268, 2271; Griffin v. Wakelee, 
42 Tex. 516: Williams v. Ponns, 48 Tex. 144. 

That the control which district courts have, during a term of 
court, over its judgments rendered at such term, is limited to the 
power toalter, amend or set aside the same, he cited: Garza v. Baker, 
58 Tex. 487; Blum v. Wettermark, 58 Tex. 125. 

On the question of jurisdiction of the supreme court, he cited: 
Wells v. Littlefield, 62 Tex. 30; Garza v. Baker, 58 Tex. 487. 


ROBERTSON, ASSOCIATE JUSTICE.—That the execution of a judg- 
ment awarding a peremptory writ of mandamus, may be suspended 
by a proper appeal bond is not an open question in this court. Griffin 
». Wakelee, 42 Tex. 513. After the approval of such a bond, the dis- 
trict court, during the term, still has jurisdiction to modify or set 
aside the judgment appealed from, (Blum v. Wettermark, 58 Tex. 
125; Garza v. Baker, 58 Tex. 487) but not to enforce such judgment. 
When the bond has been filed and approved, the complaining party 
has done, substantially, all required of him to give this court juris- 
diction of the case, and this court may then, under the constitution, 
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to protect or enforce its jurisdiction, issue writs of injunction, ete. 
But until the appeal bond is filed and approved, the case, in no sense, 
is in this court, and the supreme court has no authority to interfere 
with the proceedings of the district court. It may be error for that 
court, when notice of appeal has been given, to have its judgment 
executed within less than twenty days, but it is no infringement of 
the jurisdiction of this court. The error may be revised only on 
appeal. The extraordinary writs may only be used in cases of which 
this court has acquired jurisdiction. They cannot be used to set aside 
orders made, or to correct results transpired, before the appeal bond 
was given, Wells v. Littlefield, 62 Tex. 30. 

Since the appeal bond was approved in this case, nothing has been 
done in furtherance of the suspended judgment, and the answers of 
the respondents show that they have not done, or contemplated doing, 
anything to prejudice the appellate jurisdiction, or to justify the 
apprehensions set forth in the petition. If the writ of mandamus has 
not been returned not executed, the defendant in the judgment can 
have it recalled by a writ of supersedeas. R.8., art. 1406. 

We think there is no occasion for an injunction, and the restraining 
order will be set aside, the application be refused, and the cause be 
dismissed at the cost of the applicants. It is so ordered. 


APPLICATION REFUSED AND CAUSE DISMISSED. 


[Opinion delivered January 29, 1886. ] 








Missourt Pactric R’y Co. v. J. A. CHRISTMAN. 


(Case No. 2073) 





1, CHARGE OF COURT—WEIGHT OF EVIDENCE—PROVINCE OF JURY—Whether there 
has been evidence of incompetency, or whether there were circumstances which 
might be considered, in connection with such evidence, sufficient to show in- 
competency, are questions exclusively for the jury to determine: and a charge 
whi issumes the existence of such evidence and of such circumstances, 
violates the rule which forbids a judge te charge upon the weight of evidence. 

2 SAME—ADMISSIBILITY OF EVIDENCE—PROVINCE OF COURT—It is for the court to de- 
termine the admissibility of.evidence. It also has the power, on a motion for 
new trial, to declare whether sufficient evidence has been offered, and this 






power should be judiciously exercised; but a charge which, in effect, may induce 
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the jury to believe that in the opinion of the judge there is evidenes sufficient 
to prove, or strongly tending to prove, a controverted fact, is objectionable. 

{VIDENCE—COMPETENCY OR INCOMPETENCY OF ONE TO PERFORM A CERTAIN DUTY NOT 
DEPENDENT ON RACE OR COLOR—The competency or incompetency of 


[Ss] 
~- 


t person to 
perform a given duty, cannot, in the absence of some law so dec] iring, be made 


end upon intelli. 


to depend on race or color; but, in each case, this must 


gence to know, and ability and disposition to perform, the duties pertaining to 
any given position. 

4. SAME—BURDEN OF PROOF—Proof of facts which show the non-existence of such 
intelligence, abiljty or disposition, must be made by the party who asserts itg 
non-existence. The law does not presume it because the person whose qualities 
are the subject of investigation may be of one or another race or color; nor ig 


a jury at liberty to infer it from such fact. 


APPEAL from Houston. Tried below before the Hon. J. P. Steven- 
son, special judge. 

This suit was brought by J. A. Christman, appellee, against the 
Missouri Pacific Railway company, appellant, in the district court of 
Houston county, to recover damages for personal injuries received by 
him whilst serving the railway company in the capacity of locomotive 
engineer, the plaintiff laying his damages at $20,000, 

The petition alleges, in substance, that, in October 1883, the plain- 
tiff was in the employ of the defendant, in the capacity of locomo- 
tive engineer, on the International and Great Northern Railway, 
which was then being controlled and operated by defendant; that, at 
the same time, the defendant had in its employ certain other persons 
serving if in the capacity of brakemen; that such persons were 
wholly incompetent and unfit for the duties of brakemen, and their 
incompetency and unfitness were well known to defendant, or might 
have been known to it by the exercise of due eare and precaution; 
but that the defendant had been negligent in selecting and employing 
them for such duties ; that plaintiff, whiJst thus serving the defend- 
ant, and whilst he and the said brakemen were, in their respective 
‘apacities, operating a certain train of cars of the defendant, had one 
of his legs broken and received other personal injuries of a serious 
and permanent nature; that such injuries were caused by the gross 
negligence, disregard of duty, and incompetency of the brakemen 
(alleging acts of negligence and incompetency), and not by any 
default of the plaintiff; that plaintiff was, prior to his injuries, 
ignorant of the brakemen’s incompetency, and had had no opportu- 
nity of informing himself with respect thereto. 

The defendant answered by general demurrer, by a general denial, 
and by a special plea alleging that plaintiff’s injuries were due to his 
own negligence in disengaging his engine and tender from the train, 
and in not having brakes put on to hold the latter in position and 
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place. being then on a down-grade, when he left it, with his locomo- 
tive and tender, to go a distance of six miles for water; and alleging 
that the brakemen were plaintiff’s fellow-servants, and were compe- 
tent and skillful brakemen. 

At the time of the accident to plaintiff, he was the engineer in 
charge of a locomotive drawing an extra freight train on defendant’s 
road. Two brakemen, Robinson and Bennett, both negroes, a con- 
ductor and a fireman composed the balance of the crew. When 
between Lovelady and Crockett, stations on the road, and when about 
six miles south of the latter place, the train was stopped for the pur- 
pose of taking on wood. Whilst this was being done the plaintiff dis- 
covered that the water in his engine was nearly exhausted, and that 
it would be necessary to replenish it before proceeding further with the 
train. He determined to proceed with only his engine and tender 
to the next station ahead, for that purpose, so notified the two brake- 
men, and directed them to detach the engine and tender from the 
balance of thetrain, which was immediately done. The train was, 
at the time, standing on a down-grade, and, as the engine and tender 
moved off. the other portion of the train followed, though detached, 
but was stopped, after running about three hundred yards, by the 
two brakemen jumping on the cars and putting on the brakes. The 
plaintiff consumed about fifty minutes in going to, and returning 
from, the water-tank at Crockett. He had not noticed, on starting 
for the tanx, that he was being followed by the train; and, on his 
return, his engine backing at a speed of about twelve miles an hour, 
he approached within fifty feet of the train before he discovered its 
proximity, when he immediately reversed his engine, and, seeing that 
a collision was inevitable, jumped to the ground, thereby breaking 
one of his legs. The accident occurred a little after midnight. 

On the trial of the cause there was a verdict in plaintiff’s favor for 
$15,000, on which the court rendered judgment. The defendant ap- 
pealed, assigning several errors as grounds for reversal, but only three 
are discussed in the opinion, and they are as follows: 

2. The court erred in the third paragraph of its charge to the jury, 
and the same is upon the weight of evidence. 

7. The court erred in overruling defendant’s motion for new trial, 
based upon the ground that there was no evidence tending to show 
that the defendant had not exercised due care in employing and 
retaining in itsservice the brakeman to whose negligence the plaintiff 
attributes his injuries, 

12. The court erred in permitting counsel for plaintiff, in his closing 
argument to the jury, to speak of the incompetency and unfitness of 
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the negro race to be employed as brakemen on railroads, and especially 
on appellant’s road, and to argue to the jury that the fact that ap- 
pellant had employed negroes as brakemen on its road was, of itself. 
a strong circumstance to show negligence on the part of appellant in 
the selection of persons for such service. 

From the foregoing statement and the opinion of the court, the case, 
it is believed, can be readily understood. 


J. M. Maxey, for appellant, that the charge of the court was mis- 
leading, and led the jury into the inquiry as to the competency of 
negroes as brakemen, without any proof that the negro race, as sueh, 
is incompetent for such service, cited: Chandler v7. Fulton, 10 Tex, 2; 
Bonner v. Wiggins, 52 Tex. 125; Hutchins 7. Masterson, 46 Tex. 551; 
Cravens v. Wilson, 48 Tex. 324; 3 Gra. & Wat. on New Trials, 774. 

That a charge which is calculated to mislead the jury by giving 
undue prominence to slight and immaterial circumstances, to overturn 
the legal presumption that the master has exercised due care in the 
selection of servants competent for the particular duties assigned 
them, is erroneous, he cited: Chandler v. Fulton, 10 Tex. 2; Bailey 
v. Mills, 27 Tex. 454; 1 Gra. & Wat. on New Trials, 261. 

That a charge which is upon the weight of evidence, or which is 
stronger than is warranted by the facts, or which leads the jury to 
infer what the opinion of the judge upon the facts is, is erroneous, he 
cited: Ormond v. Hayes, Receiver, 60 Tex. 180; Garner v. MeGown, 
27 Tex. 490; Austin v. Talk, 26 Tex. 130; Blankenship v. Douglas, 26 
Tex. 225; Andrews v. Marshall, 26 Tex. 212. 

On the proposition, that it was error in the court to permit plain- 
tiff’s counsel, in his argument to the jury, to speak of the negro race 
as incompetent and unfit to be employed, as brakemen on railroads, 
and to argue to the jury that the fact that defendant had employed 
negroes as brakemen on its road, was, of itself, a strong circumstance 
to show negligence on the part of the defendant in selecting its serv 
ants for such duties, he cited: Rules 39-41; Willis & Bro. v. MeNeil, 
57 Tex. 474; Tex. & St. Louis R. R. Co. v. Jarrett, 60 Tex. 270; Hateh 
v. State, 8 Ct. App. 416; Mason v. State, 3 Tex. Law Rev. 188. 


D. A. Nunn, for appellee, that there was no error in the charge, 
cited: T. & N. O. R’y Co. v. Crowder, 63 Tex. 504; I. & G. N. R’y 
Co. v. Timmermann, 61 Tex. 663; 1 Green. Ev., sec. 48, 7th ed. 

That the employment, for service in operating trains on a railroad, 
of a person scarcely above his majority, who is illiterate and ignorant, 


and who belongs to a class in the community whose average intelli- 
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gence and moral sense is below the standard required for such service, 
is enough to rebut any presumption allowed by law in favor of the 
eompany that it had done its duty in making the selection, and. will 
put the defendant on proof that the individuals employed were com- 
petent, or at least that due inquiry was made, he cited: Sherman and 
Redfield on Neg., sec. 90; Harper v. R. R. Co., 47 Mo. 567. 


STAYTON, ASSOCIATE JUSTICE.—There is no controversy as to the 
general principles of law applicable to this case, and they need not 
now be discussed. The appellee was an employe of the appellant 
at the time he was injured, and, to entitle him to recover, it was nee- 
essary for him to establish, by sufficient evidence, the facts: 

1. That his injury resulted from the negligence of an incompe- 
tent co-employe. 

2. That the appellant did not exercise due care in the selection 
and employment of the servants, through whose negligence, it is 
claimed, the injury resulted, or in retaining them in its service. 

The burden of proof, upon these issues, rested upon the appellee, 
who asserts that his injury resulted from these facts. It is claimed 
that the brakemen, Robinson and Bennett, were unsuitable persons 
for the positions in which they were placed, and that the injury 
resulted from their negligence. The evidence bearing on the ques- 
tion, whether the injury resulted from the negligence of either of 
these persons, is conflicting; but, if this was clearly shown to be 
true, the question still remains, whether there is evidence reasonably 
tending to show that the appellant did not exercise due eare in seleet- 
ing and employing them originally, or in retaining them in its service. 
It is shown that the brakeman, Robinson, was twenty-five years of 
age at the time the accident occurred through which appellee was 
injured. : 

He had been acting as brakeman during the years 1882 and 1883, 
and had so served on another road, whose service he quit upon his 





own volition. He had been in the service of the appellant about five 
months, as brakeman, during which time but one accident happened, 
and no complaint seems to have been made against him for this, or 
for failure of duty. He states that, when employed, inquiries were 
made as to his antecedents and character, and that his credentials 
were taken. No single act, showing his unfitness for the place, is 
shown, unless he be held in fault at the time the accident occurred, 
through which the appellee was injured. His testimony bears evi- 
dence of ordinary intelligence ; and, in the light of that of the appel- 
lee, himself, of a fair knowledge of the duties of his position. 
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The witness, Bennett, had been employed as brakeman, from time 
to time, for about eight years, during which time no accident had 
occurred on trains on which he was employed. No complaint had 
ever been made of him. His conduct, it seems, is, for the first time, 
censured in this case. He was about twenty-four years of age, 

When he was employed, inquiry was made as to his former oceu- 
pation and former employers. A conductor, under whom he had 


| 


served as a brakeman during the years 1881 and 1882, stated that he 
considered him a good and careful negro brakeman. ‘This person had 


c 


known him for about four years. The testimony of 


he brakeman 
indicates fair intelligence and knowledge of his duties as a brakeman. 

The evidence of the appellee, during the short time the two brake- 
men were with him, points to no fact which would induce the belief 


} 


that they were unsuitable persons to be employed as brakemen,. save 
the single act of negligence, which, he claims, caused his injury. We 
are unable to discover any fact tending to show that the brakemen 
were not reasonably well qualified for the places held by them, save 
that they may have been negligent at the time the accident oceurred, 
through which the appellee was injured. Nor does the record contain 
facts tending to show that appellant failed to exercise due caré in 
retaining the brakemen in itsemployment. If no inquiry whatever 
had been made at the time the brakemen were originally employed, 
it would seem that their period of service, without some evidence of 
their unfitness, would justify the appellant in retaining them in its 
service. The evidence, standing as we have stated, the court instructed 
the jury as follows : 

‘*One single act of carelessness or negligence was not sufficient, of 
itself, to show want of care on the part of the defendant in the 
employment of brakemen upon its train at the time of the aecident 
complained of, nor is that, of itself, sufficient to show general incom- 
petency of the brakemen; but the evidence of incompetency may 
show circumstances, which, taken in connection with other cireum- 
stances, may be sufficient to raise a fair inference that defendant was 
negligent, or did not use ordinary care, or make ordinary inquiry, as 
to the qualifications and fitness of such servants for the Cuties assigned 
them, and thus, by a preponderance of evidence, the presumption of 
their competency for the duties assigned them may be rebutted.” 

Among other objections to this charge, it is urged that it violates 
the rule which forbidsa judge to charge upon the weight of evidence. 
This charge assumed that there was evidence of incompetency, and that 
there were circumstances, which, taken in connection with such evi- 
dence, might rebut the presumption of competency. Whether there 
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was evidence of incompetency, or whether there were circumstances 
which might be considered, in connection with such evidence, suffi- 
cient to Show incompetency, was for the jury, exclusively, to determine, 
To say that there is evidence of a fact is equivalent to saying that 
there is evidence sufficient to prove that fact. It is for the court to 
determine the admissibility of evidence, and it has the power, on a 
motion for new trial, to declare whether sufficient evidence has been 
offered, and this power should be judiciously exercised; but a charge, 
which, in effect, may induce the jury to believe that, in the opinion 
of the judge, there is evidence sufficient to prove, or strongly tending 
to prove, a controverted fact, is objectionable. 

From the evidence in the case, and from the brief of the appellee, 
the inference is very strong that it was insisted in the court below 
that the mere fact that the brakemen were negroes was a fact to 
which the jury might look to determine their competercy or incom- 
petency. ; 

We know no rule of law which sanctions such a holding. The 
competency or incompetency of no one, to perform a given duty, 
in the absence of some law so declaring, can be made to depend on 
color or race; but, in each case, this must depend upon intelligence 
to know, and ability and disposition to perform, the duties pertain- 
ing to any given position. 

Prooi of facts which show the non-existence of such intelligence, 
ability or disposition must be made by the party who asserts its non- 
existence. 

The law does not presume it because the person whose quali- 
ties may be the subject of investigation may be of one or another 
race or color; nor is a jury at liberty to infer it from such fact. I, 
however, this were not true, and the rule were, that a jury might 
infer that a person was an unsuitable person for brakeman from the 
fact that he was a negro, then such inference would have to be based 
on the fact that all negroes are wanting in intelligence, ability or dis- 
position to perform, faithfully and safely, the duties of brakemen. 

If this were true, the appellee would stand charged with knowledge 
of their unfitness, and, knowing that the brakemen on his train were 
negroes, would be held to have voluntarily assumed such risks as 
resulted from such inecompetency. The invocation of such a rule 
would be suicidal to the appellee’s case. 

A new trial was asked upon the ground that the evidencé was not 
sufficient to show that the appellant had not used due care in employ- 
ing and retaining the brakemen in its service, and we are of the opin- 
ion that the court erred in refusing to grant it. 
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The judgement of the court below will be reversed and the e 


ause 
remanded. 


REVERSED AND REMANDED, 


[Opinion delivered January 29, 1886. ] 








1 WILLIAM DAVISON vy. GEo. F. Poor. 
(_ase ‘Oo 2166) 


1. TRESPASS TO TRY TITLE—ORAL CONTRACTS FOR SALE OF LAND—S 
ANCE-——On January 26, 1884, D. and P. entered into an or 


PERFORM- 


which 


D. was to sell to P. a certain Ssmiail tract ol unimproved t town of 
Newton, in Newton county, and P. was to pay him therefor t $30.00, as 
soon as P. moved on the land with his family, who were t} yunty. 
Two days thereafter it was further orally agreed between t t D. should 
erect upon the land a dwelling-house, furnishing all the mat { efor and 
completing the same by the following March, and that | iv him 


therefor the further sum of $300, but no definite time was f s payment. 


D. completed the building within the time specified, and, o1 pr f. 1884, P 
with his family, took possession of the premises, with the t of D., pay- 
ing the latter at the time $100. P., shortly after taking session of the 
premises, erected thereon, with the knowledge and consent of D perma- 


nent and valuble improvements, at his own expense On Jat 14, 1885. D. 
tendered to Pia deed to the property. in which the conside t is stated to 
be $330. This deed P. refused to accept, claiming that t 


was $30; that he was entitled to a deed with such amount « 


nsideration 


herein as 


the consideration, and that the $300 related to an entirely diff t transaction. 
D. declined to make the alteration in the deed, and in Mar , 1885, the balance 
of the $330 being still unpaid, brought suit in trespass to t tit igainst P. 
for the land. P. pleaded purchase of the land from D. for $30.00, and payment of 
that amount, possession and occupan thereof, with plaintifl nsent, and 
valuable improvements by him in good faith, and prave d the « rt for a decree 
in his own behalf, compelling the plaintiff to make conveyances t the land in 


conformity with the terms of the oral agreement of January 26, 1884 feld 
(1) That, under the for 


going tacts, the court did not err in refusing to render 
judgment in favor of D 
2) That improvements made by the vendor, under the circumstances of this 


case, cannot ai 


1a vendee in enforcing specific performance of a verbal con- 
tract to sell land, until the latter pays for them; 

(3) ‘That the improvements made by P. counted for nothing in his prayer fer 
specific performance, so long as he failed to perform his part of the contract by 
not paying the entire purchase money ; 

(4) That if P. will pay the unpaid balance of the $330, he will then be entitled 


to a decree vesting in him the title to the land, but not otherwise; 
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(5) That the plaintiff may, if he thinks proper to do so, in case the defendant 
fails to pay the part of the price unpaid, so amend his pleadings as to entitle 
him to a judgment for the unpaid balance, if, in fact, it is due, and to a decree 
directing a sale of the property to satisfy such judgment. 


APPEAL from Newton. Tried below before the Hon. W. H. Ford 

This was an action of trespass to try title, brought by William 
Davison, the appellant, in the district court of Newton county, March 
13, 1885, against Geo. F. Poole, for the recovery of four and a half 
acres of land, near the town of Newton, in that county. On April 
9, 1885, the cause was tried by the court, without the intervention of 
a jury, and judgment was rendered therein against the plaintiff and 
in favor of the defendant, decreeing to the latter, on his prayer for 
specific performance, the title to the premises in question. The plain- 
tiff, on the trial, deraigned title to the premises by a perfect chain 
from the sovereignty of the soil down to himself. From that judg- 
ment, this appeal is prosecuted by the plaintiff. The above statement, 
in connection with that contained in the syllabus, is thought to be 
sufficient for a proper understanding of the opinion. 


Lipscomb Norvell, for appellant, cited: Dunlap v. Wright, 11 Tex. 
597; Wallis 7. Beauchamp, 15 Tex. 304; Patton v. Rucker, 29 Tex. 
406; Alstin v. Cundiff, 52 Tex. 453; Estes v. Browning, 11 Tex. 242; 
Cassady v. Frankland, 55 Tex. 460; Flanagan v. Cushman, 48 Tex. 
241; Harris v. Catlin, 55 Tex. 8; 2 Parsons on Con., pp. 6, 11, 15; 2 
Story Eq. Jur., sees. 770, 771, 776; Hobby’s Land Law, secs. 136 
472, 1580, 1583, 1584. 1586. 


’ 


T. W. Ford, and Stephen P. West, for appellee. 


STAYTON, ASSOCIATE JUSTICE.—There was no error in refusing to 
render a judgment in favor of the plaintiff, under the facts in evi- 
dence. The real inquiry is whether the defendant was entitled to the 


judgment which he obtained on his prayer for specific performance of 


the verbal contract made between himself and the plaintiff. The 
contract for the purchase of the land, and the contract that Davison 
should erect a4 house upon it prior to his taking possession, as well as 
the performance of the latter contract by Davison, occurred at a time 
when Davison was legally and equitably the owner of the land, 
which included the house. 

When the house was completed, Poole had no such right, either 
legal or equitable, as could have been enforced. Davison, at that 
time, might have declined to carry out the verbal agreements, and no 
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court would have compelled him to do so. When he subsequently 
consented to give possession, and that Poole should perform aets on 
the faith of the verbal contracts, through which, alone, they could 
become obligatory, he was the owner of the land and house for whieh 
Poole had contracted to pay ¥330. His doing and consenting to the 
doing of the acts, on which the claim of Poole now has standing in 
court, ought to be read in the light of the facts existing before these 
things were done. 

If Poole had verbally contracted to buy the land and house to be 
erected on it, and to pay therefor $330, it is clear that he could not 
have specific performance, unless he had paid the price, taken posses- 
sion, and made improvements thereon, or otherwise had so changed 
his condition, on the faith of the contract, that not to give him this 
relief would operate a fraud upon him. 

Davison permitted him to take possession, on the faith of his 
promise to pay $330 for the property as it then stood, and, although 
the contracts for the land and for the construction of the house may 
have been made on different days, he cannot be heard to claim that 
the one was for the land and the other for the construction of the 
house, unless, by the contract for the naked land, he acquired some 
right which the law recognizes. The house constructed by the owner 
became a part of the land. 

Possession is one fact which tends to give right to have the verbal 
contract made obligatory. This was given while the land, as it stood, 
belonged to the plaintiff, and while the defendant’s promises to pay 
$330 for it, were by both parties understood to apply to the entire 
property. Another fact which induces courts to give effect to such 
verbal contracts to sell land is that improvements have been made 
upon it. Can the defendant claim that the improvements, which were 
necessary to the shelter of his family and the use of the land, were 
made by him, until he pays the plaintiff for them? Improvements 
made under such circumstances, by the vendor, cannot aid a vendee 
in enforcing specific performance of a verbal contract to sell land, 
until he pays for them. 

If the defendant will pay the balance unpaid on the $330, he will 
then be entitled to such a decree as was rendered in his favor, but not 
otherwise. Improvements made by him count for nothing on his 
prayer for specific performance, so long as he fails to perform his part 
of the contract, by not paying the entire purchase money. It does 
not appear that time was of the essence of the contract, nor does it 
clearly appear that the defendant was in default on the balance due, 
for there seems to have been no definite time fixed for the payment. 
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If the plaintiff thinks proper to do so, in case the defendant fails to 
pay the part of the price unpaid, he may so amend his pleadings as 
to entitle himself to a judgment for the unpaid balance, if in faet it 
be due, and to a decree directing the sale of the property to satisfy it. 

The judgment will be reversed and the cause remanded, that the 
parties may take such steps as they deem proper to secure their seve- 
ral rights. It is so ordered. 

REVERSED AND REMANDED. 


[Opinion delivered January 29, 1886. ] 





GEO. W. SMYTH vy. ANNA E. CASWELL, EXECUTRIX. 
(Case No. 2164) 

1. ESTATES OF DECEDENTS—INDEPENDENT EXECUTOR—PRESENTATION OF CLAIM FOR 
ALLOWANCE, BEFORE SUIT, NOT NECESSARY—PLEADING—It is not nec« ssary, before 
suing an executor administering an estate independently of the county court, 
upon a claim against his testator, to present to him the claim for allowance, 
nor is it necessary, in such cases, to allege that the executor has assets out of 
which a judgment can be satisfied. 

2. CASES REVIEWED—Fulton v. Black (21“Tex. 425), and Walters v. Prestidge (30 Tex. 
66), reviewed 


8. CASE APPROVED—Pleasant # Davidson (34 Tex., 459) cited and approved. 


APppEAL from Jefferson. Tried below before the Hon. W. H. Ford. 

This suit was instituted by appellant in the district court of Jeffer- 
son county, June 12, 1885, against appellee as executrix of the estate 
of C. C. Caswell, deceased, upon nine promissory notes executed by 
her testator in his lifetime, and aggregating the sum of $5,814.12. 

The petition, besides the averments usual in suits on promissory 
notes, alleges that C. C. Caswell departed this life in Jefferson county, 
Texas, August 6, 1883, leaving a will, in which he named the defend- 
ant, Anna E. Caswell, his executrix, and authorized her to administer 
his estate independently of the probate court, and without bond ; 
that the will was duly probated in the county court of Jefferson 
county; that the defendant qualified as executrix thereunder, Sep- 
tember 26, 1883; and that she has ever since been, and still is, acting 
as such executrix and administering the estate independently of the 
probate court. But the petition does not allege that the notes had 































































LA A et Nn mane 











380 SmMyTH y. CASWELL. [Galv. Term 
9 


i 


Argument for the appellee. 






——. 





been presented to the defendant for allowance as a claim against the 
estate of her testator, or that the defendant has in her possession 
property of the estate, subject to execution, out of which plaintiff's 
claim can, in whole or in part, be satisfied. 

Defendant demurred to the petition on the grounds, that it did not 
show that plaintiff’s claims had been sworn to and presented to the 
executrix for allowance, and did not show that the executrix had ip 
her possession property of the estate of her testator, out of which 
the claims could be, in whole or in part, satisfied. 

The court sustained the demurrer, and, the plaintiff declining to 
amend, the suit was dismissed. From that judgment the plaintiff 
has presented this appeal, assigning as error the court’s ruling on 
the demurrer interposed by the defendant. 


Tom. J. Russell, for appellant, that a person acting in the capacity 
of independent executrix, under a will duly probated and dispensing 
with the necessity of a bond, and authorizing the executrix to admin- 
ister the estate of the testator independently of the probate court, 
may be sued upon a promissory note executed by the testator, with- 
out the necessity of the holder first making afidavit of the justness 
of his claim and presenting it to the executrix for allowance, cited: 
R. S.. 1942. 1943; Pleasant v. Davidson, 34 Tex. 459; Pas. Dig., 1371; 
Act of Jan. 1, 1862; MeLane v. Belvin, 47 Tex. 493-501; Evans 2, 
Taylor, 60 Tex. 422; Wood v. MeMeans, 25° Tex. 486. 

That an independent executor stands in the same relation to ered- 
itors of the estate as a surviving husband who has qualified under 
the law, he cited: R.S., 2172; Evans v. Taylor 60 Tex. 422; Holmes 
v. Johns, 56 Tex. 41; McDonough v. Cross, 40 Tex. 251; Hague v. 
Sims, 9 Tex. 546, 548. 


Ballinger, Mott & Terry, also for appellant, filed a printed argument 
in support of appellant’s first proposition. 


Hal. W. Greer, T. W. Ford and Douglass & Lanier, for appellee, that 
a suit brought on a claim against the estate of a deceased person, 
without the claim’s having been first sworn toand presented to the exee- 
utor for allowance, whether such executor is independent of the con- 
trol of the probate court or not, is prematurely brought, and that 
where the petition fails to show that this has been done, it is fatally 
defective, cited: R.S., 1956, 2018, 2019, 2020, 2021, 2022, 2036; Ful- 
ton v. Black, 21 Tex. 424; Walters v. Prestidge, 30 Tex. 66; Hansell 2. 
Gregg, 7 Tex. 229; Carlisle v. Hooks, 58 Tex. 420; Texas PIl., p. 82, 
and authorities there cited. 
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That the petition is fatally defective, in that it fails to allege that 
the defendant, as executrix under the will, has in hand assets out of 
which plaintiff’s claim can be, in whole or in part, satisfied, they 
cited: R. 8., 1943; Story on Con., sec. 279; Evans v. Taylor, 60 
Tex. 422; Carlisle v7. Hooks, 58 Tex. 420; Story on Con., sees. 254, 
975, 282; Texas Pl., p. 82. 


Fs ls 
Ziv, - ‘ 


WILLIE, CHIEF JUsTICE.—This appeal raises the question as to 
whether it is necessary before suing an executor administering an 
estate independently of the county court, upon a claim against his 
testator, to present the claim to him for allowance. 

Prior to the act of January 1, 1862, such an executor could not be 
sued by a creditor of the estate, but the latter’s only remedy was to 
cause the persons interested as heirs, devisees or legatees of the 
deceased, to be cited to file bond for the payment of his debt, and in 
default of the filing of such bond, the estate was to be settled under 
direction of the county courts, as in the case of other estates. Hart 
ley’s Dig.,1219. The act of 1862, gave the additional remedy of a 
suit against the executor, but made no provision as to any preliminary 
steps to be taken by the creditor before bringing the suit. Pas. Dig., 
1371. Our Revised Statutes contain the same provisions, substan 
tially, as to suits against*such an executor, and have made no 
special provision as to presenting claims to him for allowance before 
commencing suit. Art. 1945. 

Under the act of 1862, it was held, in the case of Pleasant v. David- 
son, 34 Tex. 260, that the creditor need not present his claim for allow- 
ance before commencing suit against such an executor; and this court 
has never held to the contrary of that decision. The case of Fulton 
v. Black, 21 Tex. 425, was decided before the passage of the act of 
1862, and has, therefore, no bearing upon the question. In that case, 
Mrs. Fulton had been appointed executrix of her husband’s estate, 
without bond and independent of the probate court. The petition in 
the suit left it in doubt as to whether the plaintiff was seeking to 
recover against her in her capacity of independent executrix, or as an 
ordinary executrix acting under the direction of the county court. 
The opinion holds that if the former was intended, application should 
first have been made to the county court, to require those interested 
in the estate to give bond ; if the latter, then the petition should have 
alleged. a presentation to the executrix, and a rejection by her, of the 
claim. To construe the decision as contended for by appellee, would 
be to make the court hold that, under the law, as it then stood, if a 
verified ciaim were presented to an independent executor, and were 
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rejected by him, suit could be brought upon it as in the other eases, 
This holding would be directly contrary to the statutes and the pre- 
vious and subsequent decisions of the same court, and the opinion 
admits of no such construction. Hogue v. Sims, 9 Tex. 546; Carrol] 
v. Carroll, 20 Tex. 732; Wood v. MeMeans, 25 Tex. 485: Shaw 2, Blli- 
son, 24 Tex. 199. 

Walters v. Prestidge, 30 Tex. 66, was a suit against an administrator, 
upon a rejected claim, and the court did not pass upon any question 
growing out of an independent executorship. The comments of the 
judge delivering the opinion upon the policy of the probate law 
requiring the verification of a claim before presenting it to an admin- 
istrator, were just and proper in their application to the case before 
him. When, however, the probate law has nothing to do with the 
management of the estate, these comments have no application or 
binding force. The testator chooses his own trustee, and confides to 
him the decision as to the justice of alleged claims against his estate, 
subject only to any provisions he may have made upon the subject in 
his will and to the general law of the land. 

When the statute says that no executor shall allow any claim for 
money against his testator, nor shall any county judge approve the 
same, unless accompanied by an affidavit, it clearly refers to an allow- 
aace which is to be followed by a presentation of the claim to the 
county judge for approval. As the county judge has nothing to do 
with approving claims when the estate is not administered in his 
court, it follows that the necessity for verifying and presenting to the 
executor does not exist. Chief Justice Wheeler remarked, in Wood 
v. MeMeans, 23 Tex. 486, that ‘‘allowance and approval would be of 
no avail unless the probate court had jurisdiction for the purpose of 
administering the estate. so that the claim could be docketed and 
paid in due course of administration.” 

The allowance being of no avail as preliminary to the collection of 
the claim, there is no necessity to make the affidavit to obtain it. 
Allowance and approval in an ordinary administration amounts to 
judgment, does away with the necessity for suit and saves costs, but, 
in the case of an independent executor, if, after allowance, the claim 
is not paid, there is the same necessity for suit as if the claim had not 
been allowed. 

We think the decision in Pleasant v. Davidson is clearly correct, and 
there is no conflict between it and the other two cases already noticed. 
With the doctrine of this case, uncontroverted, before it, the legisla- 
ture adopted into the Revised Statutes almost the exact language of 
the act of 1862. The universal rule in such cases is, that the law is 
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| adopted with the construction it has received from the courts. We 
| think, therefore, that the intention of the legislature was not to require 

the verification and presentation of a claim to an independent exeeu- 
tor before suing upon it. Nor do we think that, in such cases, there 
’ is any necessity to allege that the executor has assets out of which a 
judgment in the case could be satisfied. The entire want of all assets 
would not prevent thesuit. Thestatute provides that execution shall 
be levied only of the assets of the estate in the hands of the executor, 
but this does not prevent the plaintiff from getting judgment while 
there are no assets, and receiving the benefit of any future property 
that may come into the hands gf the executor, though the plaintiff 
may subject himself to costs if none should be received. 

We think the court below erred in sustaining the demurrer to the 
petition upon either of the grounds discussed in the briefs and in this 
opinion, and the judgment is accordingly reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered January 29, 1886. ] 





PORTER & McMILLAN V. BURKETT, MURPHY & BURNS. 
(Case No. 2171 


1, CONTRACT—MEASURE OF DAMAGES FOR BREACH BY EMPLOYER—A person who 


has heen stopped in the performance of a contract by the default or bv the 
direction of his employer, is entitled to compensation for the losses he sus- 
tains; but he is entitled to compensation only, and not to the gross amount he 
would have received from his employer had the contract been fulfilled. (Citing 
Masterton Brooklyn, 7 Hill, 62 


2. SAaME—Such person may recover the natural and probable profits his contract 


would have vielded him, when they are certain, and not contingent. speculative 


or remote but he should not receive, when the work is not completed, the 





W same amount of money he would have been entitled to, had the contract been 
fully executed 

}. PLEADINGS—PETITION N . BOUND TU NEGATIVE EVERYTHING THAT MIGHT DEFEAT THE 

ACTION—SUCH, A MATTER OF DEFENSE—In a suit by an employe against his em- 

ployer for breach of contract, it is not necessary for plaintiff to allege that he 

4 could not have saved himself from the consequences of the default of the de- 

fendant, by obtaining work elsewhere. A plaintiff is not bound to negative 


everything that might defeat his action; but, if the loss which he shows he has 
sustained is to be reduced f om any excuse not ne cessarily occurring, this must, 


in all such cases, be shown by the opposite party, in defense. 
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4. SAME—See this case for a petition in a suit for damages for breach of contract 
, 


held good on demurrer. 





ERROR from Tyler. Tried below before the Hon. W. H. Ford, 

This suit was instituted, in the district court of Tyler county, Sep- 
tember 2, 1882, by Porter & McMillan against Burkett, Murphy & 
Burns, for damages for breach of contract. The plaintiff’s amended 
original petition, filed December 18, 1882, alleged that on May 19, 
1882, defendants were engaged in the construction of the Sabine and 
East Texas railroad, in Tyler county, and, on that date, entered inte 
a contract with plaintiffs for the hire and services of ‘four mule 
teams,’’ with the necessary implements and teamsters, to be furnished 
by plaintiffs to defendants, to work upon that railroad, and defendants 
agreed to give employment to the teams, on the grade of the railroad, 
for the period of ninety consecutive working days from the date they 
should begin work, and promised to pay plaintiffs sixteen cents for 
zach cubic yard of earth that should be excavated from, or put on, 
the grade or track of the railroad by plaintiffs with their outfit, and 
1 seventeen cents for each cubic yard so removed or placed from a depth, 


EOLA A ARE AOE 


or at an elevation, of ten feet from the surface; that defendants 
; further stipulated that the soil or earth to be so excavated and 
placed by plaintiffs with their teams should be of a loose, sandy ehar- 
acter; that plaintiffs commenced work under their contract, on June 2, 
1882, with their teams, teamsters and tools, and continued the work 
for the period of twenty-one days, at the end of which time the 
defendants refused to furnish them with further work, as had been 
contracted; that during the ninety days plaintiffs were ready and 
willing to carry out their contract, but defendants would not further 
employ them or their teams, or supply them with work, though the 
same was demanded, and wholly refused to comply further with their 
undertakings; that, during the twenty-one days’ labor, plaintiffs were 






















required to excavate and remove black, waxy earth, commonly ealled 
‘‘oumbo’’ soil, instead of the loose, sandy soil which defendants had 
stipulated that plaintiffs would be required to work in, and that 
plaintiffs could and would have moved, handled and placed at least 
twice as much of the latter soil as they did excavate or remove, or 
could have excavated or removed, of the former soil; that plaintiffs, 
if defendants had complied with their contract, could and would have 
placed and excavated in ninety days, with their teams, on the grade 
or road-bed, twenty-one thousand and six hundred cubie yards of 
earth, for which, according to the terms of the contract, they would 
be entitled to receive $3,453, but, for their twenty-one days’ work, 


in the black, waxy soil, they received from defendants only $421; 
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1, 
val Argument for the defendants in error. 
and that, by reason of the defendants’ breach of contract in refusing, 
. although requested, to furnish plaintiffs with work and employment 
for ninety days, with their teams, in loose, sandy soil, as agreed, 
7 plaintiffs had been damaged in the sum of $3,032, for which they 
)- prayed judgment. 
4 To this petition defendants filed general demurrer and special excep- 
d tions, which called in question the sufficiency of the petition, because 
), of its failure to allege that defendants had other work which they 
d might have given plaintiffs after they had worked twenty-one days, 
0 and because it was not alleged that plaintiffs, together with their 
e teams, were idle, and diligently sought and failed to obtain other 
d | employment during the remainder of the ninety days, and because 
$s the averments of damages for difference of earnings from working 
f in loose, sandy soil, and sticky, ‘‘gumbo”’ soil, and the claim as to 
y the quantity of soil that could have been moved if plaintiffs had 
r been at work during the balance of the ninety days after the twenty- 
" one days, were too remote and speculative. 
l The court below sustained the defendants’ demurrer and special 
’ exceptions, and, the plaintiffs declining to amend, rendered judgment 
S in favor of defendants in the usual form. Plaintiffs excepted to the 
l judgment, and have brought the case to this court by writ of error, 
assigning the following as grounds for reversal : 
. i. The court erred in sustaining defendants’ general demurrerto 
c | plaintiffs’ amended original petition. 
> 2. The court erred in sustaining defendants’ special exceptions to 
. plaintiffs’ amended original petition. 
l 3. The court erred in rendering judgment against the plaintiffs. 
. 
> S. B. Cooper and James B. Stubbs, for plaintiffs in error, that the 
petition was good on general demurrer, cited: Williams v. Randon, 
> 10 Tex. 74; Trammell v. Trammell, 20 Tex. 406; Collins v. Warren, 
63 Tex. 311. 
| \ That it was not necessary for plaintiffS to negative, in their peti- 
tion, the fact that they might have obtained tmployment elsewhere, 
they cited: Hearne v. Garrett, 49 Tex. 619; Wooters v. L. & G. N. 
R’y Co., 54 Tex. 299. 
That the damages claimed were not remote, they cited: Jones 2. 
George, 61 Tex. 345; Calvit v. McFadden, 13 Tex. 324; Hassell z. 
Nutt, 14 Tex. 260; Meade v. Rutledge, 11 Tex. 44. 


T. T. Gammage and T. W. Ford, for defendants in error, that,under 
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the allegations of the petition, plaintiffs could, at most, recover only 
nominal damages, and that, therefore, the court did not err in sus- 
taining the general demurrer, cited: Hope v. Ally, 9 Tex. 395: 
King v. Watson, 3 Tex. Law Rev. 299. 

That the petition should have alleged, that plaintiffs sought other 
employment and failed to obtain it, they cited: Hearne v. Garrett, 
49 Tex. 619; Jones v. George, 61 Tex. 361; Everson v. Powers, 42 
Am. Rep. 320; 89 N. Y. 527; Field on Dam., sees. 123, 126. 

On the question of remote and speculative damages, they cited: 
Jones v. George, 56 Tex. 152; Ib., 61 Tex. 361; King v. Watson, 3 
Tex. Law Rev. 299. 


WILLIE, CHIEF JUSTICE.—The petition set forth a good cause of 
action, as it alleged a breach of contract on the part of the appellees, 
without default of the appellant; and, under its allegations, the latter 
were entitled to recover some damages for the injury they had thereby 
suffered. 2 Suth. on Dam., 521; Black v. Woodrow, 39 Md. 194. 

We do not think, however, that the measure of damages claimed 
in the petition is correct. A person who is stopped in the perform- 
ance of a contract, by the default or direction of his employer, is 
entitled to compensation for the losses he sustains; but he is entitled 
to compensation only, and not to the gross amount he would have 
received from his employer had the contract been fulfilled. Master- 
ton v. Brooklyn, 7 Hill 62. He may recover the natural and probable 
profits his contract would have yielded him, when they are certain 
and not contingent, speculative or remote, but he must not receive, 
when the work is not done, the same amount of money he would have 
received had the contract been fully executed. Here the petition claims 
for the sixty-nine days which elapsed after the work had been 
stopped, the exact amount the appellants would have received had 
the contract been performed. No allowance is made for the expenses 
they would have incurred in performing the contract. To arrive at 
the profits, we must deduct all reasonable outlays and expenses from 
the price to be receivéd for executing the work. It has been held 
that a further deduction should be made for the less time engaged, 
and for release from care, trouble, risk and responsibility attending 
a full execution of the contract. U.S. v. Speed, 8 Wall 77. 

As to the twenty-one days during which ‘the appellants were 
engaged in working in black, waxy soil, their damages will depend 
upon the circumstances under which the work was done. If they 
voluntarily undertook to work in this kind of soil, when they were 
not obliged to do so, and treated the work done by them as performed 
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in accordance with the contract, and accepted the $421 in payment 
for such work, they may not be entitled to recover any further sum 
upon that portion of their work. But if appellees, after inducing 
them to remove their wagons, teams and laborers, from Mexico to 
Tyler county, would give them no other work, and for this reason 
they were bound to labor in this character of soil, they can recover 
the reasonable value of their work done, less the sum received upon 
it. The latter case seems to be the one intended to be made by the 
petitioner, though the averments upon the subject are not as clear as 
they should be. The contract price cannot, under this state of the 
case, govern in making the estimate of compensation for the twenty- 
one days. There was no contract for work in black soil, and an esti- 
mate of what such work is worth, must be made without reference to 
the contract as to a different character of soil. Hence, the claim to 
receive more than twice as much for the twenty-one days’ work as had 
been paid them, cannot be sustained, unless this was the reasonable 
value of thatwork. We think, therefore, that, under the allegations of 
the petition, the plaintiffs were entitled to recover no more than the 
reasonable value of the twenty-one days’ work done by them, and the 
profits they would have made under the contract, during the remainder 
of the ninety days; these profits to be estimated as heretofore stated. 
But, as the plaintiffs below alleged a good cause of action entitling them 
to damages, and erred only in the amount claimed, the petition was 
certainly not subject to a general demurrer. 

As to the special exceptions, it was not necessary to allege that the 
plaintiffs could not have saved themselves from the consequences of 
the default of defendants by cbtaining work elsewhere. If it were 
shown on the trial that they could, by this means, have reduced 
their losses or saved themselves harmless, it would have been a good 
defense, in whole or in part, to the action. A plaintiff is not bound 
to negative everything that might defeat his action. If the damages he 
shows he has incurred are to be reduced from any cause not necessarily 
occurring, in all such cases this must be shown by the opposite party 
in defense. 

The objection that the damages claimed are too speculative or 
remote has been, in effect, already disposed of. We hold the claim 
made in the petitien, to be incorrect, not for this reason, but because 
itis for too much. The plaintiffs would have been entitled to recover 
for the sixty-nine days of the contract had they credited the defend- 
ant with outlays, expenses, ete., as heretofore mentioned in this 
opinion. But, admitting that the special exceptions were well taken, 
and the plaintiffs refused to amend to meet the objections contained in 
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them, their case is not thereby prejudiced, as the general demurrer 
was also sustained. What does it avail a plaintiff to fortify his peti- 
tion against a special exception, when the court, in effect, holds that 
if he does so it is still bad on general demurrer? There can be no use 
in amending a petition in one particular, when, after amendment, it 
shows upon its face no cause of action. 

We are of opinion that the court erred in sustaining the demurrer 
and exceptions to the petition. The judgment will therefore be 
reversed and the cause remanded. 

REVERSED AND REMANDED, 


{Opinion delivered January 29, 1886. ] 





A. A. & W. H. Houiipay v. A. G. STEELE. 
Case No. 2192) 


1. CITATION—SHERIFF’S RETURN—DEFECTIVE SERVICE—The return upon the citation 
was as follows: ‘“*Came to hand on the 12th day of February, A. D. 1884, at 
11 o’clock a. m., and executed the 18th day of February, A. D. 1884, by deliver- 
ing to Mrs. A. A. Holliday and W. H. Holliday, the within named defendants, 
in person, a true copy of this writ.’’ eld- 

(1) The service was insufficient ; 

(2) The fact that in the statement of the sheriff’s costs, at the end of the 
transcript, fees for delivering two citations are charged, does not cure the 
defect in the return. 

2. CASE FOLLOWED—The case of King v. Goodson (42 Tex. 153), cited and followed. 


ERROR from Brazos. Tried below before the Hon. W. E. Collard. 


Spencer Ford, for plaintiffs in error, that there had been no sufficient 
service upon the defendants, cited: R. 8., 1219, King v. Goodson, 42 
Tex. 153. 


A. C. Brietz, for defendant in error. 


ROBERTSON, ASSOCIATE JUSTICE.—The defendant in error recov- 
ered a judgment by default against the plaintiffs in error. The return 
upon the citation is in the following words: ‘‘Came to hand on the 
twelfth day of February, A. D. 1884, at 11 o’clock a. m., and exe- 
cuted the eighteenth day of February, A. D. 1884, by delivering to 
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Mrs. A. A. Holliday and W. H. Holliday, the within named defend- 


ants, in person, a true copy of this writ.” 


This language is almost 


jdentical with that of the return held to be insufficient in the case of 


— 


ron 


5. 





King 7. 
must be held to be bad. 


but we do not think this cures the defect in the return. 


Goodson, 42 Tex. 153, and, on that authority, the service 
In the statement of the sheriff’s costs, at 


the end of the transcript, fees for delivering two citations are charged, 


The judg- 


ment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 29, 1886. ] 





SABINE & East TEXAS R’y Co. v. B. J. JOHNSON. 
(Case No. 2181.) 


MEASURE OF DAMAGES FOR NEGLIGENTLY DELUGING LAND—The measure of damages 
for negligently deluging the land of another, without permanently taking it, is 
the value of the products destroyed, including fruit trees, and the injury done 
to the land, and not the difference between the value of the land before and after 
the overflow. (Following, R’y Co. v. Helsley, 62 Tex. 593; R’y Co. v. Harrington, 
62 Tex. 597.) 


. SAME—The above rule entitles the owner to recover the value of his grass sub- 


merged, but not the price of new pastures or the expense of driving his cattle 
to them. 

DAMAGE TO LANDS—LICENSE TO GRAZE CONFERS NO SUCH RIGHT IN LANDS AS WILL 
SUPPORT ACTION FOR DAMAGES DONE THEM—A mere license to graze one’s cattle 
upon the lands of another, confers no such right in the lands as to entitle the 
owner of the cattle to recover damages for an injury done to the lands. 


. RAILROADS—OBSTRUCTING HIGHWAY—MEASURE OF DAMAGES—CASE STATED—A rail- 


way company, by the negligent construction of its road, deluged a highway, 
along which the children of J. were accustomed to go afoot to school, and 
thereby so obstructed it for two months as to compel his children either to re- 
main at home during that time or to attend school by some other means than 
on foot. J. employed two horses, as long as the obstruction continued, in car- 
rying his children to school, at a cost of $24.00 for horse-feed. Held: 

(1) That J. was entitled to recover of the railway company, for obstructing 
the highway, an amount equal to his children’s share of the school fund fortwo 
months, if that share was less than the value of the horse-feed; if greater, 
then to recover the value of the horse-feed. 

RAILROADS—CATTLE DROWNED BY OVERFLOW—PROXIMATE CAUSE—If a railway 
company, by the negligent or improper construction of its road, deluges land, 
and the overflow, without the intervention of other agencies, directly and 
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proximately causes the drowning of cattle, their owner is entitled to recover 
their value, whether they were drowned on his land or not Citing Moak’s 


Underhill on Torts, 287, 288.) 




































APPEAL from Jefferson. Tried below before the Hon. W. H. Ford. 

This is a suit by Ben J. Johnson against the Sabine and Kast 
Texas Railway company, for damages for injury to land, fruit trees, 
growing crops, grass and live stock, from overflow caused by the heg- 
ligent and improper construction of defendant’s road. 

The petition, which was lengthy, alleged, in substance, that the 
plaintiff was, and for more than ten years last past had been, the 
owner of a certain tract of land (a deseription of which is set forth in 
the petition), containing one hundred and twenty acres, and situated 
in Jefferson county, about two miles westwardly from Sabine pass; 
that Sabine lake and Sabine pass are both east of his land, and the 
shore line of the lake and the pass, from the mouth of Taylor’s 
bayou, which flows into the lake, to the town of Sabine Pass, runs 
nearly north and south; that Taylor’s bayou, the course of which is 
from west to east, and which discharges its waters into Sabine lake, 
about ten miles north of the town of Sabine Pass, is the principal 
means of drainage, after rains, of that portion of Jefferson county, 
and also portions of Liberty and Chambers counties; that the country 
lying south of Taylor’s bayou, from its mouth westwardly, for a dis- 
tance of fifteen miles, is generally low and flat, with a slight declension 
sastwardly and southeastwardly, towards Sabine lake and Sabine 
pass, sufficient for proper drainage ; that frequently, after heavy rains, 
which are usual in that section of country, at different seasons of the 
year, Taylor’s bayou overfiows its banks on the south side thereof, and 
this water spreads over _the whole surface of the country conti;suous 
thereto, and, in connection with the surface water flowing from the 
southwest after a rain storm, runs eastwardly and southeastwardly, 
into Sabine lake and Sabine pass, over the banks thereof, which are 
low and flat from the mouth of the bayou to the town of Sabine Pass; 
that such had been the natural course of the drainage of that section 
of country from the earliest times, without material injury to grass, 
crops or lands, prior to the construction of the defendant’s road. 

The petition further alleges that, in the year 1882, the defendant 
constructed a railroad, which has ever since been operating, from the 
city of Beaumont to the town of Sabine Pass,’in Jefferson county, @ 
distance of thirty miles, between Taylor’s bayou and the latter place, 
and, in the construction thereof, built an embankment of earth, about 
ten miles in length, for its road-bed, leaving but two openings therein 
for the purpose of drainage, each about one hundred feet wide; that 
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this embankment, from the point where the defendant’s railroad 
crosses the bayou to the town of Sabine Pass, is west of Sabine lake 
and Sabine pass and near the shore line of the same; that by reason 
of the location and manner of construction of this embankment, and 
the great elevation or height thereof, it obstructs the flow of the water 

from Taylor’s bayou, the surface water on the lands west of the road- 

bed and the drainage from the southwest, as before alleged, into Sabine 
lake and Sabine pass, and prevents such waters from following their 
natural course to and through their natural outlet, damming them to 

the depth of three feet and causing them to flow back over the lands 
west of the road-bed for a distance of ten miles and more, and to sub- 

merge and to stand upon the same, after every heavy rain, from one 
to ten weeks, whereas, before the construction of the defendant’s 
road, the waters from the overflows and rains, when of same amount, 

would leave the lands clear in from one to five days; that plaintiff’s 
land was and is subject to overflow from the high waters of Taylor’s 
bayou and from heavy rains, as before alleged, being within the scope 
of country south of the bayou and west of Sabine lake and Sabine 

Pass, and in proximity to those bodies of water, as before described; 
that the overflows that occurred previous to the construction of de- 

fendant’s road never at any time did material damage to plaintiff’s 
land or grass, fruit trees or crops growing thereon; but that since the 
construction of defendant’s road, to-wit, on January 1, 1884, and on 
divers days subsequently thereto and before the commencement of 
this suit, his own, and adjacent lands, upon which, with the consent 
of the owners, express or implied, his cattle and hogs were accus- 
tomed to graze, as also the whole surrounding country, were submerged 
by water to the depth of two feet and more, for a period of about eight 
weeks, as each overflow occurred, caused by the negligent and im- 
proper construction of defendant’s road-bed, as before alleged, whereby 
plaintiff's crops and divers of his fruit trees then growing upon his 
land, and the grass in his own pasture, and upon adjacent lands, the 
peaceable, continuous, notorious, uninterrupted and adverse posses- 
sion of which, as against the owners thereof, plaintiff had held and 
used as a pasture for more than ten years next before January 1, 1882, 
and on which his cattle and other stock had, during the time, been 
accustomed to graze, allof the value of 8840, were destroyed ; whereby 
also divers of his cattle and hogs, of the value of 8785, were drowned, 
and others of them died for want of food; whereby also plaintiff lost, 
for a period of three months, the milk from eight of his mileh cows, 
of great value, to-wit, $100; whereby also plaintiff was put to great 
expense of his moneys, to-wit, $44.00, in renting other pastures for 
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those of his live stock that had survived the overflows, and in driving 
bad 

them thereto, and to a further great expense of his moneys, to-wit 
$64.00, for horses and their feed, necessarily employed for two months 


































by reason of the overflows, in carrying, daily, to and from school, 
plaintiff’s children, who were within the scholastic age and who had 
always previously gone afoot to school; and whereby also his land 
was made hard and much more difficult of cultivation, its soil greatly 
washed and rendered less productive. Plaintiff lays his damages at 
$2,000. 

The defendant demurred to the petition, assigning, amongst other 
grounds, the following: That the petition claims damages for injuries, 
by the alleged overflows, to lands other than those which he owns or 
‘has possession of; that each and every of the subjects or elements of 
damages set forth in the petition, is too remote, and is not, in law, an 
element of damages. Defendant also pleaded the general issue and 
the following special pleas : 

1. That the wrongs and injuries, complained of in the petition, 
were not the result of negligence or unskillfulness on the part of 
the defendant or its servants in the construction of its road, but were 
solely caused by extraordinary rains and floods, which were not, and 
could not have been, anticipated by the defendant. 

2. That the said wrongs and injuries were not caused by any neg- 
ligence or unskillfulness on the part of the defendant or its servants, 
but were caused by the negligence of the plaintiff in locating his 
premises, fields, crops and fruit trees, and in pasturing his live stock 
in a locality subject to frequent overflows by the influx of waters 
from twelve hundred square miles of country, and in the plaintiffs 
negligently permitting and forcing his live stock to remain in such 
locality during the alleged overflows. 

The court overruled the defendant’s demurrer. The cause was 
tried by a jury, and resulted in a verdict in favor of the plaintiff for 
$582.99, upon which the court rendered judgment. From that judg- 
ment the defendant has prosecuted this appeal. The fifth paragraph 
of the court’s charge, which is assigned as error, is as follows: *‘ The 
measure of damages for the injury to the plaintiff, as alleged, if any, 
for being compelled to rent pasture for his cattle, and feed for his 
horses for the use of his children to ride to school, would be the 
amount of money paid out by him for such pasttrage, with interest 
thereon from the date of payment, at the rate of eight per cent. per 
annum, to this date, and for feed for horses the value of such feed, 
with interest thereon, at the same rate, from the date of furnishing to 
the present time; and the measure of damages for injuries done to 
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the land of plaintiff, if any, would be the cost and expense, if any, 
of restoring the land to its former condition, with interest, at the 
same rate, from the date of such cost and expenditure to this date.’’ 


E. P. Hill, for appellant, on the measure of damages for injury to 
real estate from overflow, cited: R’y Co. v. Edam, W. & W. Cond. 
Rep., sec. 445; R’y Co. v. Court of Appeals, Civil Cases, vol. 2, sec. 
807. 


Tom. J. Russell, for appellee, on the measure of damages, cited: 8. 
& E. T. R’y Co. v. Joachimi, 58 Tex. 456; Richardson v. Northup, 66 
Barb. 85; Seamans v. Smith, 46 Barb. 320; Gresham v. Taylor, 51 
Ala. 505: Smith zv. Chicago R’y Co., 33 Iowa 518; Bull v. Griswold, 
19 Il. 631; Benjamin v. Benjamin, 15 Conn. 347. 


ROBERTSON, ASSOCIATE JUSTICE.—The measure of damages for neg- 
ligently deluging the land of another, without permanently taking it, 
isthe value of products, including fruit trees, destroyed and the injury 
done to the land, and not the difference between the value of the land 
before and after the overflow. R’y Co. v. Harrington, 62 Tex. 597 
and R’y. Co. v. Helsley, 62 Tex. 593. 

This rule entitled the appellee to recover the value of his grass sub- 
merged, but not the price of new pastures, or the expense of driving 
his cattle to them. His failure to claim what he was entitled to, gave 
him no equity to have applied a rule of compensation not authorized 
by law. But it is plain from his averment that the removal of his 
vattle and the lease of other grazing was not the result of flooding the 
appellee’s land. He alleges that his cattle ranged upon several leagues 
of land in his vicinity, and, recognizing that the flooding of these 
leagues would give him no cause of action, unless he had some right 
in or upon them, of which he was deprived, he avers that he had the 
right to graze these lands, by the consent of the owners, express or 
implied, and also that he had aequired such right by prescription. 
A mere license to graze, would not confer such right in the lands as 
would pass to the appellee any part of the owner’s right to recover 
for all damages done to the league. Certainly no more than a license 
is averred, and evey less is proved. There is, if possible, still less of 
substance in the averment of the acquisition of a grazing privilege 
by prescription. Since the fence law of 1840, the owner of unenclosed 
land has no right of action for the intrusion of stock upon it. The 
owner has constructive possession of his land and that possession con- 
tinues until there is actual disseizin by adverse occupancy or use. 
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The grazing of cattle which strolled upon it is not such use. White. 
head v. Foley, 28 Tex.. The appellee had no right to graze his cattle 
on these leagues, but in doing so was guilty of no actionable wrong. Ty 
allowing his stock to range on these lands, he asserted no right in the 
lands and acquired none. The appellee sustained no injury, because 
he was deprived of no right in the flooding of these lands, and henee, 
was not entitled to recover the expense of removing his stock or the 
price paid for other pastures. 

The obstruction of the highway caused appellee such special dam- 
age as entitled him to an action. Cooley on Torts, p. 614. His chil- 
dren could not walk to school for two months. This compelled them 
to stay at home or get there by some other means than on foot. If 
they stayed at home, appellee lost their proportion of the school fund 
for two months. This sum he was entitled to recover, unless he could 
obviate its loss by the expenditure of the same or a less amount. If 


his children’s share of the school fund was less than the value of the 
horse-feed, the share was the measure of compensation; if it was 
greater. then the value of the horse-feed. The value of the use of 
appellee’s own horses was properly excluded from the computatioh. 
It does not appear that the use was damaging, or that they would fire 
worse On corn than on grass, particularly in the then condition of the 
grass in appellant’s vicinity. The horse which died for want of the 
grass is not shown to have been one of those that got the corn. The 
appellee has also assigned errors, which, with a view to another trial, 
require consideration. 

The demand for damages, on account of the poor condition of 
appellee’s stock, and the death of some of them for want of grass 
not belonging to appellee, was properly disallowed. As before stated, 
the full measure of compensation for his own grass destroyed is its 
value. The value of milk, which appellee’s cows would have given 
if they could have grazed on other people’s lands, flooded by appel 
lant’s negligence, is too remote to be considered. But, if the overflow, 
without the intervention of other agencies, was directly and proxi- 
mately the cause of the drowning of any of appellee’s stock, he was 
entitled to recover their value, whether the animals drowned were on 
appellee’s land or not. Moak’s Underhill on Torts, pp. 287, 288. 

Other points reserved by appellee have been incidentally disposed 
of, and we think enough has been said to enable the parties, by 
another trial, to secure the ends of justice. The judgment is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered January 29, 1886. ] 
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H. W. Moore vy. DAVID JORDAN ET ALS. 
(Case No. 2169 

1. APPEAL—TRIAL DE NOVO—JOINT JUDGMENTS—In all cases of joint judgments 
where, on appeal, the trial is de novo, the rule is, that an appeal by. any party 
against whom the judgment was rendered annuls the judgment and divests it 
of all power to support an execution. (Citing Powell on Appellate Procedure, 
859, 378; Freeman on Judg. 328; Curtis v. Beardsly, 15 Conn. 523; Bank v. Whee- 
ler, 28 Conn. 441; Campbell v. Howard, 5 Mass. 878; Bender Bros. v. Lockett, 
decided at last Tyler term. 

2, APPEAL FROM JUSTICE’S COURT—EFFECT UPON THE JUDGMENT—An appeal from a judg- 
ment rendered in a justice’s court does not merely suspend its execution until 
the determination of the cause in the appellate court, as does an appeal from 
the district court to the supreme court; but its effect is to annul the judgment. 


APPEAL from Houston. Tried below before the Hon. A. M. Miller, 
special judge. 
The opinion states the case. 


Cooper & Moore, for appellant, cited: Watrous v. Rodgers, 16 Tex. 
410; DeLeon v7. Owen, 3 Tex. 153; Blanton & Nunnally v. Langston 
& Co., 60 Tex. 150, 151; BR. S., 2874; Griswell v. Bledsoe, 22 Tex. 656; 


Davis v. Miller, 6 Tex. 340; R.S., 2875, 2876; Freeman on Ex., 33. 


Nunn & Denny, for appellees, cited: Harle v. Langdon’s Heirs, 60 
Tex. 564; Williams v. Ponus, 48 Tex. 141. 


STAYTON, ASSOCIATE JUSTICE. —The appellant obtained a judgment 
against David Jordan and Tamer Jordan, in justice’s court, and against 
their sureties on a replevin bond given to release property seized 
under a writ of sequestration. From that judgment David Jordan 
alone appealed. The appeal was dismissed in the district court, to 
which the cause had been transferred on account of the disqualifiea- 
tion of the county judge, on the ground that the appeal bond was 
insufficient. From that judgment David Jordan and the sureties on 
the replevin bond perfected an appeal to this court, which was decided 
at the present term, and the judgment of the district court, dismiss- 
ing the appeal, was reversed, and the cause remanded for a trial. 

After the appeal was dismissed in the district court, and after an 
appeal from that judgment to this court had been perfected, the 
appellant Moore caused an execution to issue against Tamer Jordan, 
and the sureties on the replevin bond. An injunction was sued out 
by David Jordan and the sureties on the replevin bond,to restrain 
the execution of that process, pending the appeal to this court. On 
hearing, that injunction was perpetuated, and, from the judgment 
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through which this was done, an appeal is prosecuted to this court, 
The judgment rendered in the justice’s court was a joint judgment 
against David Jordan, Tamer Jordan and the sureties on the replevin 
bond. An appeal from that judgment, by any party against whom 
it was rendered, annulled it. It was no longer a judgment which, in 
any event, would authorize an execution. 

This is believed to be the rule in all cases of joint judgments where, 
on appeal, the trial is de novo. Powell on App. Pro., 357, 373; Free- 
man on Judgment, 328; Curtis v. Beardsly, 15 Conn. 423; Bank 2, 
Wheeler, 28 Conn. 441; Campbell v. Howard, 5 Mass. 378; Bender 
Bros. v. Lockett, decided at last Tyler term. 

The constitution provides that, in all appeals from justice’s court, 
there shall be a trial de novo. An appeal from a judgment rendered 
in a justice’s court does not merely suspend its execution until the 
determination of the cause in the appellate court, as does an appeal 
from the district court to this court, but its effect is to annul the judg- 
ment. On such appeals, the appellate court does not affirm or reverse 
the judgment of the justice’s court, but tries the case, de novo, on its 
merits, and renders such judgment as ought to be rendered. In such 
cases the appellate court does not award a procedendo. Wahrmbur- 
ger v. Horan, 2 Tex. 292. 

The execution enjoined authorized the seizure and sale of the 
property of the two sureties, who, with their principal, were prose 
cuting an appeal, and, even in ordinary cases, in which, on appeal, 
there is no trial de novo, there would be no authority for the exeeu 
tion, if supersedeas bond be given. This would be true, as to the 
sureties, had their principal alone appealed. The rights of the sure- 
ties, as well as of their principal, might be injuriously affected in 
several respects by the enforcement of the execution. The fact that 
a defendant, who had not joined with the sureties in the pending 
appeal, was included in the execution, does not affect their right to 
the injunction, for there was no existing judgment to support an exe- 
cution against any person. 

The district court, on dismissing the appeal, entered no judgment 
other than of dismissal, and awarded a writ of procedendo. The 
enforcement of that judgment could not legally be had, pending the 
appeal to this court from it. As presented, an inquiry into the man- 
ner and as to the extent to which those who soiight the injunction, 
as between themselves, might be affected by the enforcement of the 
execution, was an irrelevant inquiry. The execution was issued 
unlawfully, and its enforcement was properly restrained. It is unnee- 
essary to consider whether the appellees would have been entitled to 
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an injunction, had an execution issued against Tamer Jordan alone, 
even though there was no existing judgment against her. The appel- 
lees were entitled to the relief given to them by the decree of the 
district court, and its judgment will be affirmed. 
AFFIRMED. 
[Opinion delivered January 29, 1886. ] 





W. B. WALL, FOR USE, &c., Vv. JoHN M. MCCONNELL ET ALS. 
(Case No. 2177.) 


1. SuiT ON COUNTY TREASURER’S BOND—CONSENT OF COUNTY COMMISSIONERS’ COURT NOT 
NECESSARY—ACTION IN NAME OF COUNTY JUDGE—A suit against a county treasurer 
and the sureties on his official bond, for the recovery of money belonging to the 
county, improperly retained by that officer as commissions, may be brought in 
the name of the county judge for the use of the county, without averment or 
proof that the suit was instituted by direction of the commissioners’ court. 

2. CUSTODIAN OF COUNTY FUNDS—CouUNTY JUDGE—COUNTY TREASURER—A county 
judge has no authority to place money belonging to the county in the custody 
of any person other than the county treasurer. It may be that the commis- 
sioners’ court or the county judge would have authority to have drafts which 
they hold for the county collected in such way as might seem to them most to 
its advantage, yet the county treasurer is the only person entitled to the cus- 
tody of the money when collected. 

8. COUNTY TREASURER—COMMISSIONS—A county treasurer is entitled to commissions 
on all county funds collected during his term of office, at the rate prescribed 
by the law in force at the time they were actually received, and he cannot be 
deprived of such commissions by the fact that the money was placed in the custody 
of some person other than himself 

4, CASE DISTINGUISHED—T his case distinguished from that of Looscan v. Harris county, 
58 Tex. 511. 


APPEAL from Houston. Tried below before the Hon. A. M. Miller, 
special judge. 

On April 20, 1885, appellant, in his capacity of county judge of 
Houston county, brought this suit, in the county court of that county, 
against John McConnell, the county treasurer, and John C. Wootters 
and John B. Smith, sureties on McConnell’s official bond, to recover, 
for the use of the county, $256.25 retained by that officer as commis- 
sions in alleged excess of what he was entitled to chatge under the 
law. The suit was, subsequently, on motion of appellees, based on 
the disqualification of the gadge of the county court to try the case, 
transferred to the district court. 

The petition alleged, amongst other things, that the commissioners’ 
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court of Houston county; on May 15, 1883, made an order reducing 
the county treasurer’s commissions to one and one-fourth per cent, 
for receiving, and the same rate for disbursing county funds, and that 
defendant, McConnell, had charged, in violation of the order, two and 
one-half per cent. commissions on $20,500, which came into his eus- 
tody as treasurer, after the passage thereof, retaining in excess of his 
lawful commissions the amount claimed in the petition. 

The defendants demurred to the plaintiff’s petition, on the ground 
that it did not show on its face that the suit had been instituted by 
direction of the commissioners’ court. They also pleaded the general 


denial, and, specially, that the moneys upon which 1 defendant 
McConnell is alleged in the petition to have wrongfully charged two 
and one-half per cent. commissions were the proceeds of Houston 
county bonds, sold prior to May 15, 1883, by the plaintiff, as county 
judge, and insurance money due the county for buildings destroyed 
by fire, which had, prior to May 15, 1885, been collected by the plain- 
tiff for the county, but by him wrongfully withheld from the custody 
of the defendant, in order to deprive the latter of his lawful commis- 
sions thereon. From this statement and the facts set out in the 
opinion, the case will be understood. 

The court overruled the defendant’s demurrer, and, upon the trial 
of the cause, which was without a jury, rendered judgment in favor 
of the defendant. ‘The plaintiff appealed. 


W. B. Wall and W. A. Davis, for appellant, on the proposition that 
a county treasurer is entitled to such commissions as are prescribed 
by the law in force at the time he actually receives the county’s money, 
and not to the commissidns prescribed by the law in force at the time 
such money may have been collected by some other officer or agent 
of the county, cited: R.S., 2403. 

That the commissioners’ court is entitled to the sole management of 
funds raised by the sale of county bonds, for the purpose of erecting 
publie buildings, they cited: Gen. Laws 17th Leg., pp. 5, 6; Crossland 
v. Cherokee County, 31 Tex. 141. 


Nunn & Denny, for appellees, that a county treasurer is entitled to 
commissions on all county funds, from whatever source derived, and 
the county judge or the commissioners’ court cannot deprive him of 
this right by placing such funds in the custody of other persons, cited: 
Beard v. City of Decatur, Tex. Law Rey.,@vol. 5, No. 17, p. 250. 

That, to have maintained this suit, it was necessary to allege and 
prove that it had been instituted by the authority and direction of the 
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commissioners’ court, they cited: Looscan v. Harris County, 58 Tex. 
511. 


SrayTON, ASSOCIATE JUSTICE.—This action was brought in the 
name of W. P. Wall, county judge, for the use of Houston county, 
against its treasurer and the sureties on his official bond, to recover 
‘ money which the treasurer claimed the right to retain as commissions 
on money received and disbursed by him. It is contended that the 
action cannot be sustained, for the reason that there is no averment 


' or proof that the county commissioners’ court directed the suit to be 
brought. This is practically a suit on the treasurer’s bond, which 


the law requires to be made payable to the county judge. R.S., 
98s, The statute expressly provides that ‘‘suits may be commenced 
and prosecuted on such * * *K bonds, *K * in the 
name of such county, or in the name of the person to whom they 
were made, for the use of the county, as fully and effectually as any 
person may or can sue on like notes, bills, contracts, covenants, agree- 
ments, or writings made to him.”’ RB. 8., 682, 683. 

The evidence shows that the claim set up by the treasurer was 
considered and disallowed by the county commissioners’ court. We 
see no reason to doubt the right and power of the county judge to 
institute and maintain this action, without pleading or proving that 
he was directed to do so by the county commissioners’ court. The 
case of Looscan v. Harris county, 58 Tex. 511, cited by the appellees, 
was very different from the present. In that case, the district attor- 
ney, in opposition to the, wish of the county commissioners’ court, 
brought an action affecting the financial affairs of the county, and it 
was held that he had no authority to do so. 

On May 15, 1883, the county commissioners’ court for Houston 
county fixed the compensation of the treasurer, which, prior to that 
time, had been two and one-half per cent., at one and one-quarter per 
cent. for receiving or disbursing moneys which came into his hands. 
The authority of the court so to fix the compensation is not. ques- 
tioned. R.S., 2403. Prior to that date the county commissioners’ 
court had accepted bids for bonds, which it proposed to issue for the 
purpose of raising money to build a court house and jail. By the 
agreement so made with the persons who were to become the purchas 
ers of the bonds, they were to be paid for in part before and in 
part after the date at which the compensation of the treasurer was 
reduced. 

The part of the purchase money which was to be paid on the bonds, 
under the terms of sale, before May 15, 1883, was so paid, and went 
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into the hands of the treasurer, and, on that sum, he received the rate 
of compensation to which he was entitled at the time the money came 
into his hands; but this rate of compensation was denied to him for 
money received on the bonds after that date. 

The bonds which were sold bore date April 16, 1883, and from that 
date bore interest, although by the terms of the agreement under 
which they were sold the purchase money was not actually paid or 
to be paid until a subsequent time. The county treasurer asserts a 
claim to two anda half percent. commission on the sum for whieh 
the entire bonds sold, upon the grourd that the money must be 
deemed to have been received by him at the time the bonds bear date 
and from which they bear interest. His theory for this is, that as 
under the law bonds could not legally be sold for less than ‘their 
face or par value,’’ a sale of bonds to bear interest from a date anter- 
ior to the time they were actually paid for, was not a sale of bonds 
for their ‘‘face or par value,’’ and therefore illegal, unless the money 
is to be deemed to have been paid into the treasury at the time the 
bonds bear date. 

It may be, as between the county and holders of the bonds, with 
notice of the fact that they bear interest from a date anterior to the 
time they were actually issued and paid for, that interest for the inter- 
vening time could not be collected ; but we cannot see in what respect 
the right of the county treasurer is to be effected by this matter. If 
the contracts under which the bonds were sold were illegal, it is not 
perceived on what principle the county treasurer can assert right 
under it to commissions on moneys from atime when the county, under 
the contracts, was not entitled to have it in the hands of its treasurer. 
If it be admitted that the county could not legally sell bonds as it did, 
a question which need not be considered in this case, it is certainly 
true that the purchasers of bonds were under no legal obligations to 
receive them and pay for them on terms other than such as they had 
made. The treasurer’s right to commissions cannot stand on higher 
ground than would that of the county to the fund on which the com- 
mission is claimed. 

The county had not received, and was not entitled to receive, the 
sum which was paid for the bonds after May 15, 1883, at any time 
prior to that date; and on what it had not received, and was not enti- 
tled to receive, before that date, its treasurer- was not entitled to 
receive two and a half per cent. commission upon. In the transae- 
tions, out of which the treasurer’s claim arises, the county officials 
seem to have acted with the utmost good faith, looking alone to the 
interest of the county ; but, if this were not so, it would not help the 
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claim of the appellees, who show no legal right to what they claim. 

The county had insurance on public buildings which were destroyed 
by fire, and drafts covering the amount of insurance came into the 
hands of the county judge in February or March, 1883. These drafts 
seem to have been placed in a bank for collection soon after they 
were received, under an agreement with the bank to colleet them with- 
out charge, upon condition that the bank should have the use of 
the money to be collected, until such time as it should be needed in 
the construction of the court house and jail, towards the erection of 
which the county desired to use it. The money seems to have been 
collected by the bank, but the time of its collection does not appear. 

That the county judge had no authority to place the money, which 
belonged to the county, in the custody of any person other than the 
county treasurer, is too clear. The law provides that county funds 
shall be deposited with the county treasurer, who, forthe security of 
such funds, and for the faithful performance of his duties in reference 
thereto, is required to execute a bond. Deposits elsewhere are unau- 
thorized, unsecured, and ought not to be made. It may be that the 
county commissioners’ court, or the county judge, would have author- 
ity to have the drafts, which they held, collected in such a way as 
might seem most to the advantage of the county; but, when collected, 
the county treasurer was the only person entitled to the custody of 
such funds, under the facts shown in this ease. 

If the money was collected on the drafts, before May, 15, 1883, 
the county treasurer was entitled to commission on it, at the rate 
provided before that date, and of this he cannot be deprived by 
the fact that the money was placed in the custody of the bank. There 
seems to have been no intent to wrong the county treasurer ; on the 
contrary, the county commissioners’ court and the county judge seem 
to have been actuated by no other motive than the public good; but 
good intentions cannot take away legal rights. 

The judgment of the court below will be reversed and the cause 
remanded, in order that inquiry may be made as to the time at which 
the money collected on the drafts given to cover amounts to which 
the county was entitled on insurance, was received, and that judgment 
may be there entered in accordance with this opinion. It is so ordered. 


REVERSED AND REMANDED. 


[Opinion delivered February 2, 1886. ] 
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. CONTINUANCE—W hen, on first application for a continuance, the affidavit ig in 





strict compliance with the statute, the court has no discretion in the matter, 
but must continue the cause. (Citing Jones v. Banks, Galveston term, 1886, and 
Chiison v. Reeves, 20 Tex. 275 

2. COMMUNITY PROPERTY—HUSBAND AND WIFE—CROPS GROWN UPON LAND OF THE 
WIFE—Crops grown upon the land of the wite, although the labor and other 
means used in their production are of her separate estate, hecome the commu- 
nity property of the husband and wilt (Following DeBlanec v. Lynch, 23 Tex, 
25: Forbes v. Dunham, 24 Tex. 611; and Garr v. Tucker, 42 Tex. 330.) 

8. SamME—Property purchased by the wife on credit, to be paid for out of the pro- 
ceeds of crops grown upon her land, is community propert 

4, COMMUNITY ESTATE—HOW MUCH THE HUSBAND OR THE WIFE CONTRIBUTED TOWARDS 
ACQUISITION, NOT A SUBJECT FOR INQUIRY—The entire cor nity estate, when 
clearly ascertained to be such, being liable for the husband debts, the court 
cannot institute an inquiry as to how much either the ishand or the wife con. 


tributed towards its a ‘quisition 
5. WIFE’S SEPARATE INTEREST—Where property has been purchased partly with the 
separate estate of the wife and partly with means of a different character, the 


wife’s separate interest in such property is proportionate to the amount which 





her separate estate contributed towards its purchase. (Citing Love v. Robert- 
son, 7 Tex. 6; Battle v. John, 49 Tex. 208; Braden v. Gose, 57 Tex. 37; Zorn g, 
Tarver, 45 Tex. 519; Claiborne v. Tanner, 18 Tex. 68 


APPEAL from San Jacinto. Tried below before the Hon. Edwin 
Hobby. 

This is an action by M. 8. Cole, joined by her husband, Richard 
Cole, against appellants, W. D. Cleveland et al., for the alleged wrong- . 
ful conversion of two mules, of the value of $125 each, one wagon 
valued at $65.00, and about one hundred and twenty thousand pounds 
of seed cotton valued at 85,000, the petition alleging the same to be 
the separate property of M. 8. Cole. 

Defendants answered by general demurrer and general denial, and, 
specially, that the property was the community property of the plain- 
tiff and her husband, R. Cole, and justified under executions issued 
upon valid and subsisting judgments against R. Cole for community 
debts. Subsequently, plaintiffs filed asupplemental petition, to whieh 
defendants demurred, on the ground that the facts alleged showed that 
the cotton was community property. The demurrer to the original 
petition was overruled, but that to plaintiffs’ supplemental petition, 
in so far as it sought to recover the value of the cotton, or, in the 
alternative, the amount advanced by M.S. Cole in the production of 
the cotton, was sustained; in other respects overruled. 

Defendants presented their first application for a continuance, whieh 
was overruled. The cause proceeded to trial, and was submitted to 
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the court without a jury, resulting in a judgment in favor of Mrs. 
Cole, in her own separate right, for $210, the value of the mules and 
wagon, from which judgment both parties appealed. 

The judge who tried the cause filed as his conelusions of fact a 
statement of the evidence adduced on the trial, from which it appears 
that in September, 1885, the appellants W. D. Cleveland et al., who 
were judgment creditors of Richard Cole, the husband of M. 8. Cole, 
caused executions to be levied on two mules, a wagon, and about one 
hundred and twenty thousand pounds of cotton, as the community 
property of Cole and his wife, and that this property was, afterward, 
sold by the sheriff, and the proceeds of the sale applied to the pay- 
ment of appellants’ judgment against the husband. 

It further appears that Richard Cole, acting for his wife, had rented, 
of one E. B. Smith, the land upon which the cotton levied on was 
subsequently produced, and had, at the same time, purchased of the 
same party the two mules and the wagon to be used by the husband 
in raising the crop; that Cole paid the rent for the land out of money 
which his wife had received in the compromise of a suit by her against 
certain parties for a tract of land partitioned to her out of the estate 
of a former husband of hers, and also made a cash payment of $90.00 
on the mules, out of the same fund, giving the joint note of his wife 
and himself for the balance. The wagon, it seems, was purchased 
wholly on a credit, to be paid for out of the proceeds of the crop. 

The application of the appellants W. D. Cleveland et al., for a con- 
tinuance, which was duly sworn to, after stating the style and number 
of the cause, and the court in which pending, is as follows: 

‘*Now come the defendants in the above cause, and say, that they 
cannot safely go to trial at this term of the court, for want of the tes- 
timony of A. Tidwell, who resides in San Jacinto county, Texas; that 
the testimony of that witness is material for their defense; that they 
have used due diligence to procure the same, in that they caused a 
subpeena to be issued by the clerk of the district court of San Jacinto 
county, on October 3, 1885, and executed by serving, by the proper 
officer, to-wit, the sheriff of San Jacinto county, upon that witness, 
on October 31, 1885, which subpoena, with the officer’s return thereon, 
is hereto attached, marked exhibit ‘‘A,’’ and made part hereof; that 
they expect to procure the testimony of the witness by the next term 
of the court; that there are no other witnesses known to defendants, 
by whom the same facts can now be proved on this trial.’’ Thesuit was 
filed October 15, 1885, and was called for trial November 21, 1885. 


R. 8. Lovett, T. S. Hill, C. B. Martin and W. G. Ratcliff, for appel- 
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lants W. D. Cleveland et al., on question of continuance, cited: R, 
S., art. 1277; Chilson v7. Reeves, 29 Tex. 275; Prewett v. Everett, 19 
Tex. 283; Hepp vz. Bissell, 3 Tex. 18. 

That, in an action by the wife for the wrongful conversion of prop- 
erty bought partly with her separate means and partly with means of 
another character, she is entitled to recover only to the extent of her 
separate means so invested, they cited: Braden v. Gose, 57 Tex. 
37; Claiborne v. Tanner, 18 Tex. 68; Zorn v. Tarver, 45 Tex. 519. 


Denson & Burnett and Lea & McKellar, for M.S. Cole, that an appli- 
cation for a continuance addresses itself to the sound discretion of the 
trial court, cited: Ward v. Boon, Dallam Rep. 561; Fuller v7. Crad- 
dock. Id., 458; Hipp v. Hutchell, 4 Tex. 20. 

That money received by the wife, in compromise of a suit by her 
for land acquired by inheritance, is the separate property of the wife, 
they cited: Rose v. Houston, 11 Tex. 324; Fisk v. Flores, 43 Tex. 340, 

That personal property purchased by the wife and paid for in part 
out of her separate funds, and in part by her promissory note, in 
which her husband joins, becomes her separate property, they cited: 
Wood v. Half, Weis & Co., 44 Tex. 633; Cleveland v. Williams, 29 Tex. 
208; 2. Kent’s Comm., marg., p. 492. 

That cotton raised upon land rented by the wife for her separate 
use, all the expenses of cultivating and gathering the crop having 
been paid out of her separate means, is not liable for the debts of the 
husband, or for the community debts of him and herself, they cited: 
Rose v. Houston, 11 Tex. 328; MelIntyre v. Chappell, 4 Tex. 192; 
Tucker v. Carr, 39 Tex. 98; Schouleron Husband and Wife, sees. 215, 
224, 231, 280, 282; Stokér v. Bailey, 62 Tex. 299; Parker v. Coap, 60 
Tex. 114; McKamey vz. Thorp, 61 Tex. 649. 

That the husband cannot, either with or without the wife’s consent, 
so invest her separate estate that the corpus thereof can be made 
liable for the debts of the husband, or for the community debts of 
himself and wife, they cited: Carr v. Tucker, 42 Tex. 336; DeBlane 
v. Lynch, 23 Tex. 25; Cooke v. Bremond, 27 Tex. 457; Reagan v. Holli- 
man, 34 Tex. 404. 


WILLIE, CHIEF JusTICE.—The court erred in overruling the mo- 
tion of appellants to continue the cause. The affidavit for continuance 
was in strict compliance with the statute, and, in such cases, the 
court has no discretion in the matter, but must grant the continu- 
ance. Jones v. Banks, decided this term; Chilson v. Reeves, 29 Tex. 
275. The court did not err in sustaining the demurrer of appellants 
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to the supplemental petition. It is now firmly settled by the decis- 
ions of this court that crops grown upon the land of the wife, 
although the labor and other means used in their production are of 
her separate estate, become the community property of the husband 
and wife. DeBlane v. Lynch, 25 Tex. 25; Forbes v. Dunham, 24 
Tex. 611. 

The language of our Revised Statutes on this subject is substantially 
the same as that used in the acts under which these decisions were 
made, and they are applicable and of binding force in the present 
ease. Carr v. Tucker, 42 Tex. 330. It follows, therefore, that, al- 
though the land upon which the cotton levied upon was raised 
belonged to Mrs. Cole, and the animals, tools, and employes used in 
raising the cotton may have been furnished by her, the cotton was 
community property, and liable to execution for her husband’s debts. 
The cotton was in no sense received in exchange for the land, or the 
means used in producing it; but was the fruit of labor furnished by 
the wife, exercised upon lands temporarily owned by her. It was 
acquired during the marriage, and was as much the acquests and gains 
of the marital partnership as if she had received it in exchange for 
labor with her needle, or for any other personal service she might have 
performed. The entire community estate, when clearly ascertained 
to be such, being liable*for the husband’s debts, the court cannot in- 
stitute an inquiry into how much either the husband or the wife con- 
tributed towards its acquisition. Hence, the court did not err in 
refusing to allow Mrs. Cole, out of the value of the cotton, the amount 
she had contributed towards its production. Neither did the court 
err in so far as it found that $90.00 of the purchase money of the mules 
was the separate property of Mrs. Cole. This amount was part of 
$2,000 she received in compromise of a suit she had brought to recover 
lots in the city of Houston, which were her separate property. 

It is apparent that the $2,000 was received in payment of her right 
to the land, that passing to the opposite party in the cause. Under 
‘these circumstances, the money, of course, became her separate prop- 
erty. It was not received as damages for a tort committed upon her 
property, but as the purchase money of the property itself. But, we 
are of opinion that, as only $90.00 of the purchase money of the mules 
was of the separate estate of the wife, and the balance of $60.00 was to be 
paid out of the community estate of herself and husband, Mrs. Cole 
was entitled to an interest of not more than three-fifths in the mules. 
It has been frequently held by this court that, where property is pur- 
chased partly with the separate estate of the wife, and partly with 
means of a different character, the wife’s separate interest in it is pro- 
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portionate to the amount her separate estate contributed towards its 
purchase money. Love v. Robertson, 7 Tex. 6; Zorn v. Tarver, 45 
Tex. 519; Battle v. John, 49 Tex. 203 ; Braden v. Gose, 57 Tex. 37; 
Claiborne v. Tanner, 18 Tex. 68. 

No part of the purchase money of the wagon seems to have been 
paid, but the whole was to be paid out of crops grown upon the wife’s 
land, which was community property. 

Upon the facts before the court, we think the proper judgment 
would have been a recovery for Mrs. Cole against the appellants for 
$90.00, with interest from the date of the seizure of the mules, and a 
finding for defendants below in all other respects. But as the judg- 
ment must be reversed for the error of the court in refusing the 
continuance, it will necessarily have to be remanded, and upon a new 
trial a different state of facts may be shown by the evidence. We 
may add that the conclusion of the judge who tried the cause, as found 
in the record we are considering, are not in accordance with our stat- 
utes, the same objections applying to them as were alluded to in Jones 
v. Banks, decided during the present term. The judgment is reversed 
and the cause remanded. 

REVERSED AND REMANDED, 


[Opinion delivered Febrvary 2, 1886. ] 





MatTT USSERY V. CITY OF LAREDO. 
(Case No. 2094 


1. PUBLIC SCHOOLS, WHAT NECESSARY TO CONSTITUTE—PUBLIC SCHOOL FUND—No 
AUTHORITY IN SCHOOL BOARD TO APPLY SAME TO OTHER PURPOSES THAN PUBLIC SCHOOLS 
— TEACHER OF PRIVATE SCHOOL NOT ENTITLED TO PAY OUT OF PUBLIC SCHOOL FUND— 
STATE SUPERINTENDENT OF PUBLI INSTRUCTION, REVISORY POWERS: OF—CASE 
STATED—!In 1883, U., under a contract made with three persons claiming to act 
as trustees of the public schools, by appointment of the coun idge of Webb 
county. taught a school for five scholastic months in school community No.1, 
embraced within the corporate limits of the city of Laredo, in that county. By 
the terms of the contract, U. was to receive $60 per month f his services. 
Several months prior to the date of this contract, the city of Laredo had as- 
sumed, under the statute, exclusive control over the publ schools within its 
limits. U., after teaching about two months, applied to the city council of 
Laredo for a ratification of his contract, but no action was taken upon it; and, 
at the expiration of the time for which he had contracted to teach, he presented 


to the council his claim for allowance A resolution authorizing the payment 
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of the claim was passed, but the mayor refused to issue a warrant therefor, and 
returned the resolution, with his objections thereto, to the council. From the 
citv’s refusal to pay the claim, U. appealed to the state superintendent of 
public instruction, and that officer directed the city council to pay it. This 
order was disregarded, whereupon U. applied to the district court for a writ of 
mandamus compelling the proper officers of the city to issue to him a warrant 
upon its treasurer for the amount of his claim. /e/d 

(1) That, to constitute a school a publie school, the method hy which public 
schools may be created, teachers employed, salaries paid, &c., pointed out by 
the law, must be pursued; 

(2) That, under the circumstances of this case, the school taught by U. was 
nothing more than a private school, and the city council had no authority to 
order the payment of the salary demanded by him. The fund 1n the hands of 


the council, devoted to educational purposes, was to be appropriated to public 
schools alone, and it could not rightfully be applied to the support of schools 
of any other character; 

(3) That the state superintendent of public instruction, whose authority ex- 
tends to public school matters only, had no power to command the city to pay 
U.’s salary, and it was not bound to obey his order to that effect 


Appeal from Webb. Tried below before the Hon. John C. Russell. 

This suit was begun by the appellant against the appellee in the 
county court of Webb county, but was removed to the district court 
of that county, on account of the disqualification of the county judge. 
On June 24, 1885, plaintiff filed an amended petition, alleging that 
the defendant, the city of Laredo, long prior to August, 1883, assumed 
lawful control of the public free schools within its limits; that the 
defendant, on August 25, 1883, in consideration that plaintiff had per 
formed certain services as a teacher in the public free schools within 
its limits, as set out in a bill of particulars thereto annexed, promised 
by resolution, duly and legally passed, to allow and pay plaintiff the 
sum of $545.00; that the mayor and secretary of the defendant corpo 
ration, whose duty it was under the law to issue to plaintiff a warrant 
upon the treasurer for the sum of money so allowed him, wholly neg- 
lected and refused so to do; that plaintiff, thereupon, appealed to the 
state superintendent of public instruction, and that officer, on Feb- 
ruary 11, 1885, made his order directing the mayor and city council 
to pay the plaintiff the amount of his claim from the city’s school 
fund; but that the superintendent’s order had been disregarded, and 
plaintiff’s claim was still unpaid. The petition prayed for a writ of 
mandamus requiring the mayor and secretary of the city of Laredo to 


issue to plaintiff a warrant in his favor on the treasurer of that city 
for $345, the amount of his claim. 


Defendant pleaded the general denial, and also specially, that the 
resolution in plaintiff’s petition mentioned was never approved by 
the mayor, but was, within the time prescribed by law, returned to 
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the city council by that officer, with his objection thereto in Writing 


and, when again submitted to a vote, failed to receive the support of 
a majority of the members composing that body; that the resolution 
was without consideration, and was ultra vires and void; and that the 
plaintiff was never an employe of the defendant in any capacity where 
by it became liable to him for services performed. 

The facts are, in substance, as set forth in the syllabus. It may, 
however, be stated in addition, that the city council was composed of 
six aldermen; that only four aldermen were present at the meeting at 
which the resolution, after its veto by the mayor, was co sidered, 
three of whom voted for, and one of whom voted against the resolu- 
tion; and that $45.00 of plaintiff's claim were for rent of school 
house. 

The cause was tried by the court, and the judgment was that the 
piaintiff take nothing by his suit. Plaintiff appealed. 

A. F. Halland A. Winslow, for appellant, cited: R. S8., 3783; Gen, 
Laws 17 Leg., art. 344; Constitution of 1876, art. 7, see. 13; Gen, 
Laws, special sess., 18 Leg., p. 41. 


McLane & Atlee, for appellee, cited: State Constitution, art. 3, see. 
53; R.8., art. 360 


WILLIE, CHIEF JusTICE.—The contract of Ussery to teach a publie 
school was made with three persons claiming to act as trustees of publie 
free schools, by appointment of the county judge of Webb county. 
Several months previous to the date of this contract, the city of 
Laredo had assumed control of the public schools within its limits, and 
the trustees, acting in accordance with the law authorizing cities to 
take charge of free schools, were, at that time, alone authorized to 
make such a contract. There is no pretense that the school taught 
by Ussery had ever been recognized by the proper authorities as a 
public school, or that the city or its trustees had become parties to 
the contract in any manner that would make it binding upon them. 
The city authorities do not appear ever to have known that the appel- 
lant was claiming to act in the capacity of a public teacher, until he 
called upon them for payment of salary for his services as such. The 
law points out the method by which public schools may be created, 
teachers employed, and what will entitle them to salaries, and how 
these shall be paid. This method was not pursued, in any respect, in 
this case, and the school taught by Ussery was no more than a private 
school and the court did not err in so finding. 
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Under such circumstances, we cannot see that the council had any 
authority to order the salary demanded by him to be paid. The fund 
in their sands devoted to educational purposes was to be appropri- 
ated to public schools alone, and they could not misapply it to the 
support of schools of any other character. Under this view, it does 
not seem necessary to determine whether or not the resolution to pay 
Ussery was passed by a sufficient number of votes after it was vetoed 
by the mayor. It seems, however, that it received the votes of only 
three out of six aldermen, the latter being the whole number of which 
the board was composed, and, under art. 360, Revised Statutes, the 
resolution failed. 

The superintendent of public instruction had no authority to com- 
mand the city to pay Ussery’s salary. His authority extended only 
to public school matters ; and, even if we admit that he might reverse 
the action of a board of aldermen refusing the claim of a publie 
teacher, he had no authority to order them to pay salaries to the 
teachers of private schools. Such a case is beyond his jurisdiction, 
and the city was not bound to obey his order upon the subject. 

We think the court below committed no error in refusing the man- 
damus, and the judgment is affirmed. 

AFFIRMED. 

{Opinion delivered February 2, 1886. ] 





THOMAS C. SHELDON vy. RAYMOND MARTIN. 
(Case No. 2141 


1, SET-OFF—JUDGMENT—SUBSEQUENT AGREEMENT—LIQUIDATED DEMAND—November 
14, 1883,S. recovered a judgment against M.,as assignee of Fondard & Yglesias, 
for $1,280.62 and foreclosure of a lien on certain goods then in the possession 
of M. as such assignee. By agreement between S. and M. this judgment was, 
on December 5, 1883, in part satisfied, by the former’s accepting and receiving 
from the latter a portion of the goods, at a valuation of $660.63. December 15, 
1883, S._ executed to M. as assignee his promissory note for $817.62, with the 


understanding and agreement between himself and M., at the time, that he did 


not thereby waive or release his right to the unpaid balance of the judgment or 


to his lien on the portion of the goods retained by M., but that the latter, not- 
withstanding the execution of the note, should pay the balance of the judgment 
or deliver to S.the remainder of the goods. M. applied the goods retained by 
him to the payment of his assignor’s creditors consenting to the assignment, 
and faiied to satisfy S.’s judgment against him. In a suit by M. against S., on 
the note. Held: 
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(1) That the balance due on the judgment was a liquidated demand against 


the assignee, and could be pleaded in set-off against the promissory note su don: 
(2) That the judgment against M. in favor of 5S. was not superseded by the 


subsequent agreement between them, and that, even if such were the cas the 


balance due for the goods undelivered under the agreement would he a liqui- 
dated demand, the amount of which could be easily ascertained, and might 
. = te) , 


under the statute of this state, be set-off against the note executed by S. to M 


APPEAL from Webb. Tried below before the Hon. Jno. C. Russell. 

Raymond Martin, the appellee, as assignee of Fondard and Yglesias, 
insolvents, instituted this suit, in the district court of Webb county, 
against Thomas C. Sheldon, the appellant, on a promissory note, exe- 
cuted by the latter to the former, for the sum of $517.62, and bearing 
interest at the rate of five per cent. per annum. 

The defendant, in addition to the general denial, filed the follow- 
ing special plea: For special answer herein, and without admitting 
any of plaintiff’s allegations, except as hereinafter specified, defend- 
ant says, that, on November 14, 1883, he recovered a judgment 
against plaintiff, as the assignee of Eugene Yglesias and E. 8. Fon- 
dard, in the district court of Webb county, Texas, at a regular term 
of that court, the court then and there having jurisdiction of the suit 
and the matters and things therein litigated, for the sum of $1,280.62, 
and for foreclosure of a vendor’s lien upon a certain lot of goods 
therein mentioned, a certified copy of which judgment is attached to 
defendant’s original answer in the cause marked ** Exhibit A,’’ and 
is asked to be made a part of this answer; that the judgment isa 
valid, subsisting judgment against plaintiff in the same capacity in 
which he sues herein, that the same remains due and unpaid, except 
as hereafter set forth; that, after the rendition of the judgment, 
to-wit, December 5, 1883, defendant and plaintiff entered into an 
agreement whereby the defendant was to receive back a certain por- 
tion of the goods upon which the lien was foreclosed, as aforesaid, at 
the valuation thereof, as shown, and set forth in said judgment; that 
the same, to the amount of the valuation therein, should be credited 
upon the judgment, and that, in accordance with the agreement, 
defendant did receive of the goods from plaintiff, at such valuation, 
enough thereof to amount to the valuation or sum of 3660.63, which 
amount defendant admits as a credit or payment upon the judgment. 

Defendant further says, that the balance of the amount of the judg- 
ment is now wholly unsatisfied, and that defendant is the legal owner 
and holder thereof. 

Defendant further says, that plaintiff has not returned the balance 
of the goods mentioned in the judgment, or their value, to him; that 
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their value amounts to the sum of $613.99, which is a reasonable val- 
uation thereof, with interest thereon, at legal rate, from date of the 
judgment, which judgment defendant pieads as an offset, and, in 
reconvention, against plaintiff’s demand. 

Defendant further says, that he is unable to give any itemized list 
of the goods aforesaid which plaintiff delivered to him as a credit 
upon the judgment, because the itemized list is in the possession: of 
plaintiff, who is hereby notified to produce the same on the trial of 
this cause, or secondary evidence will be used to prove the same, 
together with the value of such of the goods mentioned in the judg- 
ment as have not been returned to defendant or accounted for in any 
way by plaintiff. 

Defendant further says, that, at the time of the execution and 
delivery of the note sued upon in this suit, it was expressly agreed 
and understood by and between plaintiff and himself, that, in the 
execution and delivery of the note sued on, he, the defendant, did 
not thereby waive, or in any manner release, his right to claim the 
balance of the judgment from plaintiff, but was, notwithstanding the 
execution and delivery of the note as alleged, entitled to the balance of 
the goods mentioned in the judgment, or the value thereof as shown 
by the judgment, and that plaintiff, in the capacity in which he sues 
herein, would pay to defendant the sum or return the balance of the 
goods. 

Defendant further avers and charges, that plaintiff has appropria- 
ted the balance of the goods to the payment of the claims of the con- 
senting creditors of Fondard and Yglesias, without the consent of 
this defendant, who is not a consenting creditor of the assignment of 
Fondard and Yglesias. 

Wherefore, defendant prays that his claim for balance due on the 
judgment be allowed as credit, or offset, against the note sued on, or 
for such other and further relief as he may be entitled to, either in 
law or in equity. To this plea the plaintiff demurred, assigning the 
following grounds : 

1. That the judgment is not such as can be satisfied out of the gen- 
eral assets of the assignors, in hands of the assignee, and that such 
judgment provides for its satisfaction by foreclosure of a lien on cer- 
tain property. 

2. That the defendant sets up no facts requiring satisfaction of such 
judgment out of the general property of the assignment. 

3. That it does not show the assignee to be responsible for the failure 
of the defendant to have the judgment satisfied out of the particular 
property on which his lien existed. 
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4. That defendant does not claim, and is not entitled to, any benefit 
under the assignment. 

5. That it was exceeding the powers of assignee to make such an 
agreement as the one alleged. 

The court sustained the plaintiff’s demurrer, and the cause pro- 
ceeded to trial, resulting in a judgment for the plaintiff for the full 
amount of the note sued on, with interest. 


Showalter & Nicholson, for the appellant, that the court erred in sus- 
taining plaintiff's demurrer to defendant’s plea in set-off, cited: R. 
S., art. 650; Thomas v. Hill, 3 Tex. 272; Bradford v. Hamilton, 7 Tex. 
55; Castro v. Gentily, 11 Tex. 29, 30; Hamilton v. Van Hook, 26 Tex. 
306, 307; 2 Story Eq. Jur., sees. 1436a, 1437. 


McLane & Atlee, for the appellee, that the claim pleaded as a set-off 
and in reconvention is not founded on a cause of action arising out 
of, incident to, or connected with, plaintiff's cause of action, but isa 
claim for unliquidated damages for a tort arising out of a different 
transaction, cited: R.S., 650; Carothers 2. Thorp, 21 Tex. 558; Dun- 
can v. Magnette, 25 Tex. 245; Gogel v. Jacoby, 5 Serg. & R. 117; 8. @, 
9 Am. Dec. 339; Christian v. Miller, 3 Leigh. 84; s. ¢., 25 Am. Dee. 
251; Livingston v. Livingston, 4 Johns. Ch. 287; s. ¢., 8 Am. Dee, 
562; Price v. Lewis, 17 Penn. St. 51; s. ¢., 55 Am. Dee. 556; Jennings 
v. Webster, 8 Paige Ch. 503; s. ¢., 35 Am. Dee. 722. 

That unliquidated or uncertain damages founded on a tort or breach 
of covenant on the part of the plaintiff cannot be pleaded in set-off 
to an action founded on a liquidated demand, they cited: R. 8., art, 
649; Carothers v. Thorp, 21 Tex. 358; Duncan v. Magnette, 25 Tex. 


245. 


WILLIE, CHIEF JUSTICE.—From the allegations of the answer to 
which exceptions were sustained, it is made to appear that Sheldon 
was the owner of a judgment against Martin, in his capacity of 
assignee, which was entitled to a credit on account of goods delivered 
to Sheldon in part payment of it. The balance due upon this judg- 
ment was, under the averments of the answer, a liquidated demand 


| 


against the assignee, which could be’ set-off against the promissory 
note sued on. : 

It was expressly alleged that the balance of the goods undelivered 
to Sheldon, and upon which a lien was fixed by the judgment, had 
been appropriated by Martin to the payment of debts due by the par- 
ties of whom he was assignee. The creditors of Martin’s assignors, 
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having received the benefit of goods upon which Sheldon had a lien, 
were in equity bound to account to him to the extent of his lien upon 
them, and a judgment against the assignee for the amount thus 
secured, to be levied of the property held by him under his trust, would 
| have effected this object. We see no reason, therefore, why Sheldon 
was not entitled to recover such a judgment under the statements of 
his answer, if established by evidence. 

It is, however, to be remarked that no authority is shown in the 
assignee to enter into an agreement with Sheldon to allow the latter 
to take goods in part payment of his claim. This will depend in a 
great measure upon the provisions of the deed of assignment under 
which he was acting. It may have been that the. goods delivered to 
Sheldon were worth more than the value affixed to them in the judg- 
ment. The duty of the assignee, in that event, would have been to 
obtain for them their highest market value, or, at least, to have them 
sold under execution; but, unless it be shown that those delivered to 
Sheldon would have brought, if so sold, enough to have paid his whole 
debt, he will be entitled to recover the balance under a plea in set-off 
to this action. None of the exceptions to the plea object to it for not 
allowing credit upon the judgment for the value of the goods instead 
of the value at which they were assessed in the judgment. We do 
not regard the judgment as superseded by the subsequent agreement | 
between Sheldon and Martin. Such is not the reasonable interpreta- 
tion of the averments of the plea. But, even if it were, the balance 
due for the goods undelivered under the agreement would be a liqui- 
dated demand, the amount of which could be easily ascertained, and 
hence could be set-off under our statute against the note upon which 
this suit was founded. In any view of the case, there was error in 
sustaining exceptions to the plea, for which the judgment must be 
reversed and the cause remanded. 

REVERSED AND REMANDED. 

[Opinion delivered February 2, 1886.) 





JOHN C. CRAIG V. AMANDA CARTWRIGHT. 
(Case No. 2186) 


1, TRESPASS TO TRY TITLE—PETITION—WHAT A SUFFICIENT DESCRIPTION OF LAND SUED 
FOR—A. C. sued J. C. in trespass to try title, and described in the petition the 
land claimed by her as * that certain tract of land, containing three thousand 
two hundred and fifty-six and one-eighth acres, part of a certain other tract of 
land known as the league granted to David Brown, colonist, situated in Jeffer-! 
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son county, Texas, on the west bank of the Neches river, a1 more particularly 
described as follows . 4% ” The petition then set forth ie field notes 
of the entire league granted to David Brown, and averred tha ie plaintiff was 
the legal and equitable owner thereof, except about fiv hundred acres econ- 
veyed November 4, 1839, by David Brown to J. Hutchinso fe; ten acreg 
conveyed, November 2%, 1836, by Brown to E. MeF; n hre 1undred and 
twenty acres conveyed, July 80, 1840, by Brown evi fifty acres 
conveyed, March 2, 1847; by the sheriffof Jefferson county to F Ogden ;: two 
hundred acres conveyed, December 27, 1856, twenty-three and ialf acres con- 
veyed, May 12, 1857, and twenty acres conveyed, October 4, 1859, by M. Cart. 
wright to J. J. Herring; and six lots in the town of Santa Anna conveyed, May 
24, 1837, by David Brown to W.C. McDaniel The deeds conveving these seve 


eral tracts excepted as above, were alleged to contain a deseri on of the tracts, 


respectively, by metes and bounds, and to have been duly recorded in Jefferson 
county. Certified copies of thes deeds were appende: petition, ag 
exhibits, and it was prayed that they might be taken as a | thereof. fed, 
that the petition, in connection with the papers therein referred to and made 
part of it, gave a sufh ient description of the land sued for, and the court did 
not err in overruling demurrers raising that question 
LIMITATION—-LAND—TRESPASSER—One who enters pon tl ind of another, 
without right, and erects houses and opens fields thereon, continuously occupy- 
ing the houses and using the land for such purposes as the land is adapted to, 
is a trespasser; but if this condition of affairs be pert d by the owner to 
continue for the period prescribed by the statute, t interruption by 


adverse suit to recover the land, this trespasser, this * 1p r,”” will, 


under the law, lose that character and hecome the owner of thi ng possessed. 
SAME— POSSESSION, ETC—CHARGE OF COURT—A charge whicl mes it 


posses- 
sion, cultivation, use, or enjoyment of land must under the plea of ears’ limi- 
tation be, not only such as will give notice of the wrongtul p ession t owner, 
if he exercise the care the law presumes every owner to ercise, but also such 
as will inform him of the extent and limit to which he is disseized ; and which 
assumes that, if the possession is without deed o1 r written memorandum 
defining its extent, limitation will confer title, only to the « nt of an actual 
enclosure, is misleading 

SAME—LAND—POSSESSION BY CWNER—POSSESSION BY ANOTHE! N : COLOR OF 
TITLE GIVING BOUNDARIES—The law deems the owner « 1 to ha mnstrue- 
tive possession or seizin of all the land to which 
other person in possession; but if there is some oth : in po sion of 
part, under color of title giving boundaries, sue possession, thoug the pos- 
sessor has entered and holds under inferior title, will op ‘ d eizin of the 
holder of the superior title, to the extent of the inferior. unk ni rider of 
the superior title is in actual possession of some part of 1 yvered by 
his title. 

SAME—POSSESSION WHICH OPERATES A DISSEIZIN OF THE TRUE OWNER—WHEN IT CON- 
FERS TITLE—A possession which operates a disseizin or dispossession of the 
true owner, will, if continued for the period and ‘under the conditions pre- 
scribed by the statute, confer upon the possessor title to the hing possessed. 

SAME—LAND NOT ACTUALLY OCCUPIED—NOTICE OF LIMITS TO WHICH DISSEIZOR 
CLAIMS NOT NECESSARY OTHERWISE THAN BY OPEN, NOTORIOUS, AND VISIBLE POSSES- 

SION—Notice of the limits to which a disseizor claims, in order that limitation 

may run as to land not actually occupied, is not essential to be given otherwise 


than this is done by open, notorious, and visible possession. 
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4, SAME—NoTICE— POSSESSION UNDER MUNIMENTS OF TITLE—NAKED POSSESSION—- W hen 
one is in possession of land, holding under written muniments of title, unless 
the law requires them to be registered or requires notice otherwise to be given 
of them in some particular way, as a condition on which the holding will be 
held sufficient to sustain limitation, or limitation based on some particular 
period of possession, the fact of an open, visible, substantial possession, such 
as an owner or one holding under him is alone entitled to, must operate 
as notice to the owner, of whatever claim the possessor asserts or may aséert. 
The same is true in all cases in which the law prescribes the limits to which the 
holding of a naked possessor shall extend, as affecting the title of the real 
ownet 

8, SaME—In the one case, the owner must take notice of the law, and cannot plead 
ignorance of the effect which it gives to a possession continued for a given 
time ; in the other, he must take notice of the muniments of title to which the 
law gives a certain effect under the same period of holding. In either case, he 
is bound to know what will he the effect of a given possession upon his rights. 

9. SamME—AcT OF FeBsruary 5, 1841—REVISED STATUTES, ARTS. 3191, 3192, 8194, 3195— 
'nder the 15th and 17th sections of the act of Feb. 5, 1841 (P. D., 4622, 4624), the 
holder of the inferior title might not put upon record his written muniments 
of title, or give notice of them otherwise than by his possession of the land, 
and yet limitation would run in his favor to the full extent of the boundaries 
fixed by them. So stands the law now, under articles 3191 and 3192 of the 
Revised Statutes; and so stands also the law under articles 3194 and 3195 of 
the Revised Statutes, except in cases in which the possessor seeks to hold more 
land than the law construes to be embraced within the holding of the naked 
posse SSO 

. SAME—Under the act of February 5, 1841, peaceable, naked possession for ten 
years extended to six hundred and forty acres, though only a part of that was 
actually occupied, whilst under the present law (R.5S., art. 3195) such posses- 
sion embraces not more than one hundred and sixty acres.” Under both laws, 
the possessor may hold what he has actually enclosed, though it exceeds the 
area to which his possession would be construed to extend from an occupation 
of only a part of the area named in the statutes. (Citing Ward v. Drouthett, 
44 Tex. 569; Pearson v. Boyd, 62 Tex. 541; Smith v. Garza, 15 Tex. 150; Moody 
v. Holcomb, 26 Tex. 719; Melton v. Turner, 38 Tex. 81 ; Mooring v. Campell, 47 
Tex. 37.) 

. SAME—PossESSION—WHEN SUFFICIENT EVIDENCE OF ADVERSE CLAIM—SPECULATIVE 
TRESPASSER—Possession, with the exercise of such rights as pertain to the owner 
alone, must he deemed sufficient evidence of adverse claim, in the absence of 
some evidence indicating that it is held in subordination to the title of the real 
owner; and a “merely speculative trespasser,” that is to say, a trespasser 
making claim with intent to acquire title by limitation if he can, will have the 
characteristic of an adverse possessor, and,if left to work his will, undisturbed 
by suit, will accomplish his purpose by possession for the requisite time. 

» SAME—-POSSESSION BY TENANT—WHEN IT WILL NOT INTERRUPT RUNNING OF THE 
STATUTE—Where it appears that the possession of a tenant of him in whom is 
the legal title, and the right of possession of that tenant, are restricted to land 


which he has enclosed, and it does not appear that his possession extends to any 


of the land claimed by a defendant under the plea of limitation, such posses- 
sion on the part of the tenant will not, in any respect, interrupt the running of 
the statute of limitation in favor of such defendant. (Citing Tex. Land Co. ». 
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Williams, 51 Tex. 61; Read v. Allen, 63 Tex. 158, and Allen v. MeKelvain, Gaj- 
veston Term, 1886.) 
18. SAME—EVIDENCE—DEED—SUFFICIENT DESCRIPTION—See opinion in this cage for 


description in deeds conveying land, held sufficiently certain to admit them jp 


evidence, under defendant’s plea of limitation, for purpose of showing privity 


of possession and continuity of claim. 


APPEAL from Jefferson. Tried below before the Hon. W. H. Ford. 

This is a suit, in trespass to try title, by Amanda Cartwright, 
appellee, against John C. Craig, appellant, filed in the district court of 
Jefferson county, August 31, 1883, for the recovery of three thousand 
two hundred and fifty-six acres of land, more or less, a part of the traet 
known as the league granted to David Brown, a colonist, situate on 
the west bank of the Neches river, in Jefferson county, and for $10,000 
damages for rental value thereof, and for trees and timber cut down, 
appropriated and destroyed. 

The defendant, in his answer, pleaded: First, general demurrer; 
second, special demurrer, to the effect that the description in the 
petition of the land and premises claimed therein, is too uncertain and 
indefinite to inform defendant of what land is thereby sought to be 
recovered of him; third, disclaimer as to all of the land and premises 
described in the petition, except so much thereof as he was entitled 
to under his pleas of limitation, alleged to amount to six hundred and 
forty-four acres, including the Schusler and Lori lands and improve- 
ments; fourth, not guilty; fifth, general denial; sixth, limitation of 
ten years next-before September 1, 1879, and next before the institu- 
tion of this suit, as to four acres of the *‘Schusler place’’ and six 
hundred and forty acres of the ** Lori place,’’ according to a boun- 
dary line agreed to between defendant and one C. ©. Caswell, and 
according to the field notes of a survey made in accordance there- 
with; seventh, laches, in that the defendant, and those under whom 
he claimed, had been in actual, peaceable, adverse possession of the 
six hundred and forty-four acres, cultivating, using and enjoying the 
same, for more than twenty-five years next before September 1, 1879, 
and next after plaintiff’s cause of action, if any, accrued, and more 
than thirty years next before the institution of this suit. 

The plaintiff replied by supplemental petition, demurring to de- 
fendant’s answer, and putting in issue the affirmative allegations 
thereof. The court overruled the defendant’s demurrers, and, on 
December 2, 1885, the cause was tried by jury, resulting in a verdietin 
favor of the plaintiff for the land. and $300 damages. The court ren- 
dered judgment on the verdict, and the defendant appealed. 





O Brien & John, for appellant, that the description in the petition 
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of the land sued for, was too uncertain and indefinite, cited: Norris 
v. Hunt, 51 Tex. 610; Wofford v. McKinna, 23 Tex. 36; Flannagan 2. 
Boggess, 46 Tex. 330; Steinbeck v. Stone, 53 Tex. 382-386. 

On the admissibility, in evidence, of the deed from Mrs. Ursaline 
Lori to Mrs. Catherine Van Wormer, and other documents offered by 
the appellant, under his plea of limitation of ten years, they cited: 
R. 8., arts. 3194, 3198, 3199; Charle v. Saffold, 13 Tex. 110-114; 
Whitehead v. Foley, 28 Tex. 2, 14, 25; Ib., 286; Pearson v. Boyd, 62 
Tex. 544: Field on Dam. 2. 

On the question of limitation, they cited: Pas. Dig., art. 4624; R. 
§., arts. 5194, 3195; Melton v. Turner, 38 Tex. 81; Pearson v. Boyd, 
62 Tex. 544; Whitehead v. Foley, 28 Tex. 269, 286; Gillespie v. Jones, 
26 Tex. 343; Wheeler v. Moody, 9 Tex. 372. 


F. B. Sexton and Hal. W. Greer, for appellee, that the petition was 
sufficiently certain in its description of the land sued for, cited: Wil- 
son v. Smith, 50 Tex. 368; Ragsdale v. Robinson, 48 Tex. 379; Kingston 
v. Pickins, 46 Tex. 101; Flannagan v. Boggess, 46 Tex. 335; Croft 2. 
Raines, 10 Tex. 520; Smith v. Chatham, 14 Tex. 322. 

On the inadmissibility in evidence of the deed from Ursaline Lori 
to Katherine Van Wormer, and other documents offered by appellant, 
they cited: Norris v. Hunt, 51 Tex. 609; Mooring v. McBride, 62 
Tex. 309. 

On the question of limitation, they cited: Whitehead v. Foley, 28 
Tex. 289; Ward 2. Drouthett, 44 Tex. 366; Mitchell v. Burdett, 22 
Tex. 633-635 ; Gillespie v. Jones, 26 Tex. 346; Trueheart ». McMichael, 
46 Tex. 228; Mooring v. Campbell, 47 Tex. 38-42; Stegall v. Huff, 54 
Tex. 197; Chance v. Branch, 58 Tex. 492-493 ; Satterwhite v. Rosser, 61 
Tex. 166; Bracken v. Jones, 65 Tex. 184; 3 Washburn on Real Prop., 
3d ed., 124, 127, 130, 133, 135, 141. 


STAYTON, ASSOCIATE JusSTICE.—The petition, in connection with 
the papers which were referred to and made part of it, gave a suffi 
cient description of the land sued for, and the court did not err in 
overruling demurrers which raised this question. The deed from 
David Brown, the original grantee of the land, which conveyed all 
of the grant unsold at the time he executed it, was admissible, as 
were the deeds executed by him before the execution of that deed, 
and, together, showed what passed by it. 

The deeds through which appellee claims, show title in her to all of 
the headright league granted to David Brown, not sold by him prior 
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to the date of the deed made by him to Hanks, less lands which may 
have been sold under execution against Hanks while title was in him, 
and less lands sold by M. Cartwright, to whom Hanks conveyed, 
except as this may be affected by appellant’s claim. As the several] 
deeds offered by the appellee, showing conveyances by David Brown 
prior to his conveyance to Hanks, conveyance by the sheriff under 
execution against Hanks, and conveyances by M. Cartwright, were 
offered solely for the purpose of showing what part of the league the 
appellee still owned and were restrictive of her right, it is unimpor- 
tant to inquire whether they were operative. 

The appellee was not asserting rights through them, but, for the 
purpose of this action, was admitting their validity, thus limiting her 
right to recover what, but for the existence of those deeds, she would 
have the right to recover under the deeds from Brown to Hanks, and 
from Hanks to Cartwright, if not barred by limitation. The judg. 
ment gave to the appellee no lands which these deeds covered, and, if 
the appellant has any interest in the tracts described by these several 
deeds, that interest is not affected by the judgment in this ease, 
Those lands were not involved in the suit, for the petition excluded 
them from the land sought to be recovered, and the deeds were only 
admitted to show the true boundaries of the land which the appellee 
sought to recover. 

The pleadings of the appellant, asserting title only to so much as 
he may show himself entitled to under his piea of limitation of ten 
years, and disclaiming as to the residue of the land, it becomes 
unnecessary to consider many of the assignments of error. Those 
only will be considered which relate to the ruling of the court in the 
rejection of evidence offered by the appellant, under his plea of lim- 
itation of ten years, and to the charges of the court. 

The evidence tends to show that one Lori made improvements and 
settled upon the land claimed by appellant, as early as the year 1856, 
and that he continued to occupy it with his family until his death, 
after which his widow oceupied it until October 30, 1868, at which 
time she conveyed to Van Wormer, by deed, which described the 
property conveyed, as follows: ‘‘All of my right, interest and claim 
in and to my homestead place, situated in the county aforesaid, about 
two miles below the town of Beaumont, on the west side of the 
Neches river, together with all the improvements thereon. * * * I 

rarrant and defend the title to the same.’’ 

This deed was objected to, on the ground that the description was 
insufficient and too vague to apprise the plaintiff of the land con- 
veyed. This objection was sustained and the deed excluded. We are 





1886. | CRAIG V. CARTWRIGHT, 


—————— 





Opinion of the court. 





— Ts a ee 





of the opinion that this was error. The deed was admissible, if for 
no other purpose, than to show privity of possession and continuity of 
claim from the time Lori first entered upon the land until this action 
was brought—the appellant, and those through whom he claims, hold- 
ing under that deed. There was no question as to what was claimed 
to be the homestead of Mfs. Lori at the time she made the deed. The 
deed from McDaniel to Noltz, the deed from Noltz to Craig, the peti- 
tion, answer and judgment in the case of Craig v. Noltz, the agree- 
ment between Craig and Caswell as to a boundary line, and also the 
contract between Noltz and Lee & Ingalls, were also admissible, for 
the reason before stated or for the purpose of showing the continuity 
of claim and its adverse character. 

The Van Wormers conveyed the ‘Lori place” to John Archer by 
deed of date April 20, 1871, and, as description of what they con- 
veyed, the deed recited: ‘‘All our right, title and interest in and to 
the place now owned by us, known as the ‘ Lori place,’’ situated in 
the aforesaid county, about two miles below the town of Beaumont, 
on the west side of the Neches river, and of the headright of David 
grown, together with the land thereunto pertaining, and all build- 
ings, fences and other improvements thereon; and we warrant the 
title to the same.’’ Eva Schusler conveyed by metes and bounds a 
part of the land now claimed by appellant, to Sam Robertson, by 
deed of date June 26, 1870. 

This property was contiguous to the *‘Lori place,’? was known as 
the ‘‘Schusler place,’? and had been improved and occupied by 
Schusler and his family from as early as 1864 until her husband’s 
death, and, by her, from that time until she conveyed to Robertson. 
Robertson conveyed the same land to John Archer by deed of date 
March 5, 1872. 

On February 6, 1874, John Archer conveyed to Noltz both the 
“Lori’? and Schusler places,’’? describing them generally andas a 
part of the David Brown headright ; and to this general description 
he added the following words, ‘‘together with the land thereunto 
pertaining.’’ Noltz and wife conveyed to the appellant all that 
Archer had conveyed to Noltz; and in their deed assumed to convey 
six hundred and forty acres of land, which their deed recited was 
claimed by them ‘‘under the law of limitation of ten years.’’ This 
deed bore date February 21, 1883. Noltz lived on the iand claimed by 
appellant, from March 24, 1873 to March 1, 1883. 


There is evidence tending to show a continuous occupation of the 
land, by some of the persons through whom the appellant claims, from 
the time Lori first entered upon it until the institution of this suit, 
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but the extent of the claim asserted by those who asserted the right 
to occupy, and to rent to others, is not shown, except as it may appear 
in recitals in deeds before referred to. We have thus stated the gen- 
eral facts bearing upon the occupation and claim of the several per. 
sons who have been in possession themselves or through tenants, that 
the bearing of the charges on the case may be the better understood, 
After having given a charge as to the facts which must have existed 
to enable appellant to recover under his plea of ten years limitation, 
which contained the proposition that those who had been in posses. 
sion must have claimed it (the six hundred and forty acres to which 
that part of the charge referred) as their own, with intent to deprive 
the legal owner of the possession of the same, for ten consecutive 
years, etc., the court gave the following charges: 

‘In this connection you are instructed, that, before you can find 
for the defendant under his plea of the statute of limitation of ten 
years, you must be satisfied that he and those under whom he claims, 
had actual, peaceable, adverse, and exclusive possession of the six 
hundred and forty acres of the land he claims, for the time above 
specified, to be computed as above directed, by which is meant actual 
occupationof said six hundred and forty acres of land under enclosure, 
or by cultivation, use or enjoyment thereof, not as a mere trespasser, 
but claiming to be the owner thereof, in so open and notorious a man- 
ner as would distinctly inform the legal owner of the land of the 
defendant’s possession, cultivation, use or enjoyment of said land, 
and of the extent and limits thereof.”’ 

‘You are further instructed, that. if the evidence satisfies you that 
the defendant and those under whom he claims and occupies, culti- 
vated and used, under enclosure, for ten years computed according to 
previous instructions, without any deed or memorandum in writing 


defining the limits of their possession, a less quantity than six hun- 
1 


dred and forty acres of the land claimed by defendant, then such eulti- 
vation, use and occupation will only entitle the defendant to the 
quantity of land contained in such enclosure or enclosures, if more 
than one ”’ 

‘*You are instructed that the defendant, and those under whom he 
claims, in order to make ph od the plea of the statute of limitation, 
must claim during the full period of ten years, computed as already 


directed. to be the rightful owners of the tand they claim: and if 


their claim was or is merely speculative, that is, if they were merely 


making claims to see if they could defeat or not the title of the plain 
tiff. then the plea of the statute of limitation is not good ; and if the 


evidence satisfies you that the claim of the defendant or of those under 
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whom he claims, was of the character just stated, you cannot find for 
the defendant under his plea of the statute of limitation.”’ 

These charges assume several conditions of fact and of intent to 
be necessary before a possessor can acquire title by ten years limita- 
tion. 

1. That a trespasser cannot acquire title by limitation. 

The correctness of a charge must be determined in view of the 
facts of the case in which it is given. One is a trespasser who enters 
upon the land of another and cuts down and carries away timber 
from time to time; and he does not cease to be such, and does not 
acquire any right, however long he may continue such acts. One 
who enters upon the land of another, without right, and erects houses 
and opens fields thereon, continuously occupying the houses and 
using the land for all such purposes as the land is adapted to, is 
equally a trespasser. But if this condition of affairs is permitted by 
the owner to continue for the period prescribed by the statute, with- 
out interruption by adverse suit to recover the land, this trespasser, 
this ‘‘ naked possessor,’’ under the law, loses that character, and 
becomes the owner of the thing possessed. 

The act of February 5, 1841, P. D., 4624, declares that ten years of 
such peaceable possession and cultivation, use or enjoyment thereof, 
without any evidence of title, shall give to such naked possessor full 
property preclusive of all other claims in and to six hundred and 
forty acres of land, including his, her or their improvements. The 
change in this law made by the Revised Statutes will be considered 
in another connection. That part of the charge which we have con- 
sidered ought not to have been given, under the facts of this case, 
and was calculated to mislead the jury. 

2. The charge assumes, that the possession, cultivation, use or 
enjoyment must be, not only such as will give notice to the owner, if 
he exercises such care as the law presumes every owner to exercise, 
of the wrongful possession, but also such as will inform the owner of 
the extent and limit to which he is disseized. 

3. It assumes that if the possession be without deed or other writ- 
ten memorandum defining the possession, limitation will confer title, 
only to the extent of an actual enclosure. The law deems the owner 
of land to have constructive possession or seizin of all the land to 
which he has title, if there is no other person in possession. If, how- 
ever, there is some other person in possession of a part, under color 


of title giving boundaries, such possession, though the possessor 
enters and holds under inferior title, will operate a disseizin of the 
holder of the superior title, to the extent of the inferior, unless the 
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holder of the superior title is in possession of some part of the land 
covered by his title. 

A possession which operates a disseizin or dispossession of the true 
owner, if continued for the period and under the conditions pre- 
scribed by the statutes, confers upon the possessor title to the thing 
possessed. Is it requisite that notice of the limits to which the 
disseizor claims shall be given, otherwise than as this is done by an 
open, visible, and notorious possession, in order that limitation may 
run as to land not actually occupied? We think not, under the laws 
of this state. Under the fifteenth and seventeenth sections of the aet 
of February 5, 1841 (P. D., 4622, 4624), the holder of the inferior 
title might put his written muniments of title, or that which is gene- 
rally understood to constitute color of title, in his pocket, never put 
them upon record or give notice of them otherwise than does his pos- 
session, and yet limitation would run in his favor to the full extent of 
the boundaries fixed by his written muniments of title. 

So stands the law now under arts. 3191 and 3192 of the Revised 
Statutes. So stands the law now under arts. 3194 and 3195 of the Re- 





vised Statutes, except in cases in which the possessor seeks to hold 
more land than the law construes to be embraced within the holding 
of the naked possessor. When the possessor holds under written 
muniments of title, unless the law requires them to be registered, or 
notice otherwise given of them in some particular way, as a condition 
on which the holding will be held sufficient to sustain limitation, or 
limitation based on some particular period of possession, the fact of 
an open, visible, substantial possession, such as an owner, or one 
holding under him, is alone entitled to, must operate as notice to the 
owner of whatever claim the possessor asserts or may assert. The 
same must be true, in all cases in which the law prescribes the limits 
to which the holding of a naked possessor shall extend, as affecting 
the title of the real owner. 

In the one case he must take notice of the law, and cannot plead 
ignorance of the effect which it gives to a possession continued for a 
given time ; as must he in the other take notice of the muniments of 
title, to which the law gives a certain effect under the same period of 
holding. In either case, he is bound to know what will be the effect 
of a given possession upon his rights. The former law, in effect, de- 
clared that the possession of the naked possessor, if undisturbed by 
suit for the period of ten years, should have such effect upon six 
hundred and forty acres of land, including the improvements thereon 
as to divest title out of the former owner and vest it in even a wrong- 
doer; in him who, until the expiration of the full period of limitation, 
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was essentially a trespasser. In Charie v. Saffold, 13 Tex. 112, it was 
said: ‘‘It thus appears that naked possession will secure title for six 
hundred and forty acres without enclosure, or one thousand or two 
thousand with enclosure ; and the circumstances under which the pos- 
session is taken are altogether immaterial to the right, provided the 
occupant claims for himself and adversely to others. No matter how 
tortious or wrongful may be the seizure, if possession be continued 
for the time limited by statute, it will give title preclusive of all 
claims; * * * no question is made or is open relative to the 
bona fides or mala fides of the possession.”’ 

The Revised Statutes, while lessening the quantity of land which the 
naked possessor for ten years may hold, and somewhat changing the 
wording of the law, practically incorporates, as a part of the law, 
the very construction placed upon the former law in the case above 
cited. It provides, that ‘‘the peaceable and adverse possession con- 
templated in the preceding article, as against the person having right 
of action shall be construed to embrace not more than one hundred and 
sixty acres, including the improvemennts, or the number of acres 
actually enclosed should the same exceed one hundred and sixty 
acres; but when such possession is taken and held under some written 
memorandum of title, other than a deed, which fixes the boundaries 
of the possessor’s claim and is duly registered, such peaceable posses- 
sion shall be construed to be co-extensive with the boundaries speci- 
fied in such instrument.”’ R. 8., 3195. 

Under the former law, such peaceable, naked possession was con- 
strued to extend to six hundred and forty acres, though only a 
part of that was actually occupied, while under the present law it is 




















not construed to embrace more than one hundred and sixty acres. 
Under both laws, the possessor may hold what he had actually en- 
closed, though it exceeds the area to which his possession would be 
construed to extend from an occupation of only a part of the area 
named in the statutes. The present law, as did not the former, makes 
registration of written memorandum of title other than a deed neec- 
essary to enable the holder to have his possession construed to be co- 
extensive with the boundaries specified in his memorandum of title. 

The following cases recognize the right of a possessor for ten years, 
where entire occupation is of a part of a larger tract, to hold to the 
extent of six hundred and forty acres, or one hundred and sixty acres, 
as his occupation may have been under the former or present law, by 
actual occupancy of only a part of that which he may so hold. Ward 
v. Drouthett, 44 Tex. 369; Pearson v. Boyd, 62 Tex. 541; Smith v. 
Garza; 15 Tex. 150; Moody v. Holcomb, 26 Tex. 419; Melton v. Tur- 
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ner, 38 Tex. 81; Mooring v. Campbell, 47 Tex. 37. Possession, with 
the exercise of such rights as pertain to an owner alone, must be 
deemed sufficient evidence of adverse claim, in the absence of some 
evidence indicating fhat it is held in subordination to the title of the 
real owner. 

4. The charge assumes that, if the defendant and those through 
whom he claims were in possession, making claim with intent to 
acquire title by limitation, if they could, then their claims were 
‘**merely speculative,’’ and limitation would not run in their favor, 
Such speculative trespassers would have the characteristics of adverse 
possessors, and if left to work their will, undisturbed by suit, will 
accomplish their purposes by possession for the requisite time. 

Sufficient time did not elapse prior to the union of all the posses- 
sory rights in John Archer to bar the right of the appellee. Aj] 
these rights were transmitted, as appears from the evidence, by 
Archer to Noltz, and by Noltz to the appellant. Since the convey- 
ances to Archer, one possession has extended to all the places for- 
merly possessed by several, and embraced all the improvements 
which were in close proximity; hence, no separate claim can now 
be maintained by the appellant based on the separate conveyances 


through which Archer held. The possessions became one before the 
maturity of a title could have occurred, and upon one claim, under 
the statute, the appellant must stand. The extent of his right, if 
any he has, must depend upon the law in force at the time his posses- 
sion gave title. It is claimed that limitation ceased to run in 1872 or 
1873, as to all land not in the actual possession of the defendant or 
those through whom he claims; for that, after about that time, the 
appellee had a tenant in possession of the land for which she sues. 


It appears, however, that the possession of this tenant, and his right 





to possession, were restricted to land which he had enclosed, and it 
does not appear that such possession extended to any of the land 
claimed by the appellant under his plea of limitation. 

This being true, his possession would not interrupt the running of 
the statute of limitation in favor of the appellant in any respect. 
Texas Land Co. v. Williams, 51 Tex. 61; Read v. Allen, 63 Tex. 158; 
Allen v. McKelvain, decided at present term. 

For the errors mentioned, the judgment will be reversed and the 
cause remanded. 

REVERSED AND REMANDED. ] 


[Opinion delivered February 5, 1886. ] 
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T. J. EPPERSON ET AL. V. HATTIE JONES ET AL. 
(Case No. 2070) 


1. HusBAND AND WIFE—COMMUNITY ESTATE—PROPERTY ACQUIRED BY ONEROUS TITLE 
DURING MARRIAGE PRESUMABLY COMMUNITY PROPERTY—WIFE’S SEPARATE ESTATE— 
BURDEN OF PROOF—AIll property acquired by either the husband or the wife 
during marriage, by onerous title, is presumed to be community property, and 
che burden of proving that any portion thus acquired is the separate property 
of the wife, rests upon the party asserting it. 

2. SaME—Where the property has been paid forin money it must be made reasonably 
clear that this money was derived by the wife in such manner as to constitute 
it her own s¢ parate lunds. 

8. WIFE’S SEPARATE ESTATE—PROFITS DERIVED FROM AN INVESTMENT THEREOF—ComM- 
MUNITY PROPERTY—Profits derived from an investment of the wife’s separate 
estate, are community property (Citing Cleveland v. Cole, supra.; Braden v. 
Gose, 57 Tex. 41, and Green v. Ferguson, 62 Tex. 529.) 

4, PROPERTY PURCHASED BY WIFE ON CREDIT—COMMUNITY PROPERTY—Property pur- 
chased by the wife on credit, becomes community property 

5. WIFE MAY BECOME MERCHANT—IIOW BUSINESS CONDUCTED, TO EXEMPT SAME FROM 
HUSBAND’S DEBTS—The wife may become a merchant, but she must conduct the 
business with goods which are her separate property, and must not invest the 
community estate or the credit of her husband in the purchase of goods, if she 


‘wishes them to be exempt from her husband’s debt For this reason, she can- 


not purchase on credit, but must buy for cash only, and be ready to show that 


the money so used is her separate mean 
6, SAME—-PROFITS MIXED WITH WIFE’S SEPARATE MEANS—BURDEN OF PROOF—If profits 
made on sales of the goods be mixed with the wife’s separate money used in 


heir purchase, she must be prepared to show how much of her own money 


entered into the purchase. The burdenof proving this is not upon the creditor 


who seizes the goods for her husband’s debts. 


APPEAL from Polk. Tried below before the Hon. Edwin Hobby. 

This was a suit for both actual and exemplary damages, brought by 
Hattie Jones, joined by her husband, J. H. Jones, on April 9, 1884, 
in the district court of Polk county, against T. J. Epperson, sheriff 
of that county, and Charles Heidenheimer, Jake Stern and TD. M. 
Ehrlich, for the wrongful and malicious levy of an execution in favor 
of the three last named defendants against the plaintiff, J. H. Jones, 
and one M. L. Matthews, upon a certain stock of goods, wares and 
merchandise, alleged to be the separate property of the plaintiff, 
Hattie Jones. 

The petition alleged, in substance, that the plaintiff, Hattie Jones, 
on April 1, 1884, owned and possessed, in her own name and right, 
certain goods, wares, merchandise and liquors (itemized in the peti- 
tion) of the value of $1,600, and also certain revenue licenses of the 
value of $360; that, on that day, the defendant, Epperson, as the 
sheriff of Polk county, at the instance and request, and under the 
direction of his co-defendants, Charles Heidenheimer, Jake Stern and 
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Argument for the appellees. 






D. M. Ehrlich, they conspiring and confederating together to bank- 
rupt and injure the plaintiff, Hattie Jones, well knowing that she wag 
the owner, in her own right, and in possession of the property, did 







, wrongfully and maliciously, and with force and arms, break and enter 





































into her store-house, in the town of Moscow, in Polk county, wherein 
she kept the property, and did, then and there, unlawfully and mali- 
ciously seize and levy upon the stock of goods, wares and merechan- 
dise and the licenses, under an execution issued out of the county 
court of Galveston county, on a judgment rendered in that court, 
March 21, 1883, in favor of the defendants, Heidenheimer, Stern and 
Ehrlich, as partners under their firm name of Charles Heidenheimer & | 
Co., against the plaintiff, J. H. Jones, and one M. L. Matthews, for the 
sum of $419.99, interest and costs; and that the defendant, Epperson, 
at the instance and request of his co-defendants, subsequently sold, 
at a great sacrifice, the property and goods thus levied upon, and 
applied the proceeds to the satisfaction of that judgment. The dam- 
ages, actual and exemplary, were laid at $9,500. 

The defendants, in their answer, admitted the seizure of the prop- 
erty under the writ of execution, except the licenses, but denied that 
the seizure was made with malice or intent to injure. They also 
denied that the goods, etc., were the separate property of the plain- 
tiff, Hattie Jones, but averred that they were the community property 
of her and her husband, J. H. Jones, and that they were of much 
less value than that alleged in the petition. The cause was tried by 
a jury, and resulted in a verdict and judgment in favor of Hattie 
Jones, for the sum of $1,500, actual damages. The defendants ap- 
pealed. The opinion states such facts as are material to the points 
decided. 


T. S. Hill, Crosson & Crosson, McLemore & Campbell, for appellants, 
that profits arising from the sale of the separate property of the wife, 
consisting of goods, wares and merchandise, whether controlled and 
managed by the husband or the wife, or both, or by an agent, are 
community property and subject to community debts, cited: R.&., 
arts. 2852, 2854, 3857; Cox v. Miller, 54 Tex. 26, 28; Ezell 7. Dodson, 
60 Tex. 332; Braden v. Gose, 57 Tex. 41; Wallace v. Finberg, 46 
Tex. 35; Green v. Ferguson, 62 Tex., 529; Gilliard v7. Chessney, 18 
Tex. 337; Ratto v. Holland, 2 W. & W. Cond: Rep., art. 470. 

That goods purchased by the wife, on credit, become community 
property, they cited: Green v. Ferguson, 62 Tex. 529; Heidenheimer 
Bros. v. McKeen, 63 Tex. 229; R. S., art. 2852. 



















Hill & Corry, for appellees, cited: Marx v. Lange, Lewy & Co., 61 
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Tex. 547; Miller v. Marx & Kempner, 5 Law Rev. (1885), 734; Mont- 
gomery 2. Brown, 1 W. & W. Cond. Rep., sec. 1303; Schneider 2, 


or 


Fowler, Id., sec. 856; Hirschell v. Blum, 3 Tex. Law Rep. 179. 


WILLIE, CHIEF JUSTICE.—The presumption being that all property 
acquired by either the husband or the wife during marriage, by oner- 
ous title, is community estate, the burden of proving that any portion 
thus acquired is the separate estate of the wife rests upon the party 
asserting that fact. 

Our decisions exact great certainty in making this proof; and, 
where the préperty has been paid for in money, it must be made rea 
sonably clear that this money was derived by the wife in such manner 





as to constitute it her own separate funds. The evidence in this case 
shows, with sufficient certainty, that $600 of the purchase money of 
the original stock of goods with which Mrs. Jones first commenced 
business, was her separate property, having been given her by her 
father. Weare not informed as to whether any more money was paid 
in cash for the stock, and are left to conjecture that the purchase 
money left unpaid was $690, as the stock remaining on hand after the 
business had been carried on for a few months was sold for that sum, 
and this was paid in satisfaction of the balance due upon the purchase 
money of the goods. With the proceeds of the sale of this stock the 
second stock of goods was purchased. It is so stated by Jones, the 
husband, who had every opportunity of knowing the fact. The wit- 
ness probably meant the proceeds of sales made previously to the final 
sale, in bulk, to Goodwin ; for the amount realized upon the first sale 
went to pay the balance due upon the stock. Admitting this to be 
true, though it is by no means clear from the evidence, we have a case 
where the goods with which the wife was doing business were pur- 
chased partly for cash and partly on credit, the amount paid in cash 
not being made te appear with any certainty; a case where the cash 





payments were made from the sales of goods, which were themselves 
only in part the separate property of the wife. This is apparent from 
the fact that no more than $600 of the purchase money of the original 
stock is shown to have been the separate means of the wife, whilst the 
new stock was worth some $1500, of which only $500 worth was bought 
on credit. Adding in the $100 paid for license, we have, therefore, 
#600 of the wife’s separate estate, $500 of property which cannot be 
classed as such, but presumably community property, entering into 
the cash payment, and the balance of $500 bought upon credit. This 
is putting the case most strongly for the appellees, for the evidence is 
far from being satisfactory that even $600 of Mrs. Jones’ separate means 
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were used in making the cash payment on the second stock. We 
leave out of question, altogether, the $200 given her by her father 
after she commenced business, for it is not shown what became of that 
money. Wealso discard all such general statements as that the goods 
were bought with the separate property of the wife, and that there 
was no community property of herself and Jones, for these are conela- 
sions of law to which the witnesses could not testify, and which are 
not justified by the evidence from which they are drawn. 

The question upon this state of case is, were the goods the separate 
property of the wife, or the common property of herself and hus- 
band? It is well settled by the decisions of this court, that the 
profits derived from an investment of the wif’’s separate estate are 
community property. Cleveland v. Cole, decided at present term; 


Braden v. Gose, 57 Tex. 41: Green v. Ferguson, 62 Tex. 529 


In so far, then, as the profits realized from a sale of the original 


stock of goods entered into the purchase of the new stock, they 
became community property, and were liable for the debts of the 
husband. 

This court has never made any authoritative ruling, that goods or 
other property purchased by the wife upon credit, become community 
estate, but we think that such is the clear intent and meaning of 
our statutes in relation to marital rights. These statutes provide, in 
effect, that the wife cannot bind her separate property to the pay- 
ment of any debt, unless contracted for necessaries furnished herself 
or children, or for expenses incurred by the wife for her separate prop- 
erty. R.S., art. 2854. The goods purchased were, of course, not 
necessary for herself or children, and, having been bought as part 
of a stock with which she proposed to carry on a mercantile business, 
they were not expenses incurred by the wife for her separate property. 

This court held, in the case of Wallace v. Finberg, 46 Tex. 44, that 
goods bought by the wife to replenish a stock that was, before the 
purchase, the wife’s separate property, were not, in contemplation of 
our marital rights’ law, bought for the benefit of her separate estate. 
Much less can it be said that the wife’s separate estate is benefited 
by the purchase, originally, of a stock of goods with which she is to 
trade, for the purpose of making profits. These profits became com- 
munity property, and cannot, therefore, be said to increase the wilfe’s 
separate estate to the extent of a single dollar. 

The debts thus contracted for the purchase of goods not falling 
within either of the classes for which the wife can bind her separate 
property, they cannot be enforced against such property. But they 
an be enforced against the husband and against the community estate 


. 
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of the marriage. They are, therefore, his debts. Hence, if we hold 
that goods bought on credit by the wife are her separate property, 
we, in effect, decide that goods required to be paid for by the hus- 
pand, with the community estate, become the separate property of 
the wife, and are not subject to the debts of the husband. This 
would be directly in opposition to our marital laws, and the decisions 
of this court construing them. The property purchased takes imme- 
diately the same status and character as that given, or to be given, in 
exchange for it, and if the one is liable for the husband’s debts the 
other is also. 

If there are any exceptions to this rule, the present case is not 
brought within them. The wife may become a merchant, but she 
must conduct the business with goods which are her separate prop- 
erty, and must not invest the community estate or the credit of her 
husband in the purchase of the goods, if she wishes them to be exempt 
from her husband’s debts. For this reason she cannot purchase on 
credit, but must confine herself to buying for cash only, and be ready 
to show that the money so used is her separate means. If the profits 
made upon sales of the goods are mingled with her separate money in 
the purchase, she must be prepared to show how much of her own 
money entered into the purchase. The burden of proving this is not 
upon the creditor who seizes the goods for her husband’s debts. 

Applying these principles to the present case, we think the plain- 
tiffs below should have shown, with greater certainty, how much of 
the proceeds of her original stock was used in the purchase of the 
goods levied on. She should further have more clearly shown how 
much of these proceeds were her separate property, and how much 
were profits, or community estate of herself and husband. The court 


ak 


below should not have charged, that goods purchased with profits 


derived from sales of her first stock were her separate estate, as the 
well settled law of this court is to the contrary. 

We think, further, that in so far as the goods were bought on credit, 
they were community property, and the court should have so charged 
in response to the second special instruction asked by the counsel for 
appellants. 

For these errors of the court, the judgment of the court below will 
be reversed and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered February 5, 1886. ] 
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Case No. 2002) 


FLAXMAN & MCKENZIE v. S. & W. M. RICE. 









1, SUIT FOR DAMAGES—PETITION—PLEADING—A petition which fails to show that the 
plaintiffs have been deprived of any right or that the defendants have beep 


guilty of any wrong, presents no case for damages. 


APPEAL from Tyler. Tried below before the Hon. W. H. Ford, 
The case will be understood from the opinion. 


Hal W. Greer, for appellants, on the proposition that the court 
erred in sustaining defendants’ general demurrer, cited: Rule 17 
of district court; G. W. T. & P. R’y Co. v. Montier, 61 Tex. 122; 
McKue v. McKlein, 60 Tex. 168; Whetstone v. Coffey, 48 Tex. 271; 
Williams v. Warnell, 28 Tex. 611; Lambeth v. Turner, 1 Tex. 367; 
Marsan v. French, 61 Tex. 173; Linard v. Crossland, 10 Tex. 463; 
Armendaiz v. Stillman, 54 Tex. 623; 1 Addison on Torts, see 51; Id.. 
79, 80, 97-99, 101, 102, 107, 109, and note 1; 3 Black. Comm. 123 ; 
Week’s Damnum Absque Injuria,sees. 7-14; Sedgwick on Meas. Dam. 
3d ed., p. 477, and note 2; Id., 481. 


O’ Brien & John, for appellees, cited: Gray v. Osborne, 24 Tex., 
158; Sneed v. Moodie, Id., 160; Tex. Pl. and Pr., see. 6. 


ROBERTSON, ASSOCIATE JUSTICE.-~The appellants alleged, as cause 
of action in the district court, that they were the owners of one hun- 
dred and sixty acres of land in Tyler county, ‘‘ near by, and convenient 
to, Hickory creek ;’’ that the land was chiefly valuable for its timber, 
and that the timber could only be utilized when transported to the 
saw mills at Beaumont; that the means and route of transportation 
of timber from the vicinity of appellants’ land to the mills was by float- 
ing down Hickory creek, into Village creek, down that into the Neches 
river, and thence down to the mills, and that for this purpose these 
streams constituted a public highway and the thoroughfare of the 
chief industry of that section. It was then alleged that plaintiffs had 
prepared their timber for shipment by this method, and that defend- 
ants, with force and arms, with intent to injure, fraudulently and 
unlawfully intercepted them in the transportation of their timber 
from their land to Hickory creek. It is averred that their progress 
to the creek was prevented by the defendants by profanity, threats 
and intimidation, by a demonstration with fire arms, and by cutting 
trees across the route. 

It is not alleged that plaintiffs had any right of way from their land 








































FLAXMAN & MCKENZIE V. RICE. 








to Hickory creek, or that they were on any public road, or that they 
had any right or interest in the land over which they were endeavor- 
ing to haul their logs, nor is it shown that the land they were trying 
to cross did not actually belong to defendants. They also allege that, 
when prevented from driving straight through to Hickory creek, they 
went round by the public road, and that the defendants then pre- 
vented them from reaching the creek by fencing the land on each side 
of the road, and having the fence to extend to the abutments of the 
bridge, and procured the road overseer to forbid them casting their 
logs into the cree<x from the bridge. All these acts are averred to 
have been done by defendants with intent to injure plaintiffs, and 
deprive them of the value of their timber and the profits of their 
land, wantonly, maliciously, unlawfully, fraudulently, and forcibly. 

But it is not averred that plaintiffs owned any interest in the land 
on either side of the bridge, or that they had any sort of right of way 
from the public road down to the creek channel, or that defendants 
fenced any part of the road, or, indeed, that they fenced any but their 
own land. Nor is it averred that the plaintiffs had any right to use 
the bridge in putting, their timber into Hickory creek, or that such 
use would not seriously interrupt its enjoyment as an indispensable 
section of the highway. 

This is not an action for assault or battery, or for false imprison- 
ment, but for damages caused by preventing the plaintiffs from get- 
ting their timber into Hickory creek. The plaintiffs have not alleged 
that they had any right to any of the ways or means they sought to 
use in the accomplishment of their purpose. They have, therefore, 
been denied no right by what they allege the defendants did. If the 
land over which plaintiffs purposed to haul their timber belonged to 
the defendants, they had the right to prevent plaintiffs’ use of it, if 
they could do so, as they did, without committing a breach of the 
peace. If they owned the land on either side of the bridge, they had 
the right to fence it. If the use of the bridge by plaintiffs would 
obstruct a public highway, the defendants had the right to incite the 
road overseer to the discharge of his duty, to prevent the obstruction. 
The petition does not show that the defendants have done anything 
wrong. 

Unless the defendants have done something wrong, or the plaintiffs 
have been deprived of some right, there can surely be no case for 
damages. The plaintiffs’ petition shows that defendants’ conduct has 
been decidedly exasperating, but it does not show that they have been 
off their own land, or that they have interfered in any way with the 
plaintiffs’ free enjoyment of all their rights. 
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The general demurrer to the petition was properly sustained, and 
as the plaintiffs declined to amend, there was no error in dismissing 
the suit. The judgment is affirmed. 


ap AFFIRMED, 
[Opinion delivered February 5, 1886.] 


THos. DWYER V. ADRIAN TESTARD. 
(Case No. 2077 


1. ATTACHMENT—VARIANCE BETWEEN AMOUNT FOR WHICH WRIT ISSUED AND THAT 
CLAIMED IN PETITION-—-A plaintiff in attachment is not hound to attach to the 


full extent of his demand; and where, in such a writ, the tition stated dis- 
tinctly from the rest of the plaintiff’s demand therein the debt for which the 
process of attachment was asked and issued, it was not error in the court to 
refuse a motion to quash th attachment, based on the gr nd that the writ was 
issued foran amount different from that claimed in the petitior Citing Evans 
v. Lawson, Smith & Co., 64 Tex. 199 

2. SAME—The defendant in an attachment suit, claimed, ler his plea in reeon- 
vention for damages for the wrongful and malicious " it of the writ of 
attachment, the value of the use of the attached pro t charge that 
he had been deprived of that use, but the testimon te .% show the cone 
trary—e/d, that the plaintiff was entitled to the benefit this proof, without 


a special plea 

3. SAME—VALIDITY OF WRIT—ON WHAT DEPENDENT—FOoO! rACHMENT 
LIEN—The validit f a writ of attachment depends, t { truth of the 
facts stated in the affidavit. but upon the fact that t tated ind it is 
error in a court,in rendering idgment in favor of ¢t tiff ittachment, 
on his claim,.to refuse to fore t} li on the pr { defendant, 
which has attached |} irtue of t levy of t writ 





APPEAL from Washington. Tried below before the Hon. J. B. 
MeFarland. 

This suit, begun in the county court of Washington county, but 
subsequently transferred to the district court of that county, because 
of the disqualification of the judge of the county court, was insti- 
tuted August 22, 1879, by the appellant Thomas Dwyer against the 
appellee Adrian Testard, on a promissory note for $201.35, exeeuted 
to the former by the latter, jointly with others, who were alleged to 
be insolvent, bearing date April 7, 1879, and maturing September 1, 
1879. There was also in the petition a claim for 850.00 as attorney’s 
fee. Contemporaneously with the filing of the petition, the plaintiff 
sued out an attachment, which was levied by the sheriff upon certain 
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Argument for the appellee. 


, personal property of the defendant. The affidavit in attachment 
stated that the defendant was justly indebted to the plaintiff in the 
sum of $201.35, and that the allegations of the petition were true; 
and the writ was in conformity with the affidavit. The bond was in 
the sum of $425. Eight or ten days after the levy, the defendant 
replevied the property. 

The defendant, in his answer, admitted the execution of the note, 
put pleaded in reconvention for damages for the alleged wrongful and 
malicious suing out of the writ of attachment. On July 19, 1883, 
the defendant moved the court to quash the writ of attachment and 
all the proceedings thereunder: first because the attachment bond 
was insufficient in amount; second, because of the variance between 
the amount claimed in the petition and that sworn to be due in the 
affidavit: third, because the writ of attachment was issued for an 
amount different from that claimed in the petition. This motion the 
E court overruled. 


ws 


0 The cause was tried by a jury, and resulted in a verdict for the 
. plaintiff for $242.46, and for the defendant for $30 actual damages. 


The court rendered judgment for the plaintiff for the excess of the 
verdict in his favor over the damages awarded the defendant, but 
{ denied him a foreclosure of his attachment lien. Both parties ap- 
t pealed. It may be well to state that the defendant, under his plea in 
reconvention, claimed the value of the use of the attached property, 
charging that he had been deprived of that use. The testimony, how- 
r ever, tended to show that defendant had had the use of the property, 
e though nominally in the custody of the sheriff, during the eight or 





i. ten days immediately following the levy, and that he, at the expira- 
: tion of that time, replevied it. 
Garrett, Searcy & Bryan, J. E. Shepard and C. R. Breedlove, for Thos. 

;. Dwyer, that the court erred in refusing to foreclose the attachment 

lien, cited: R. S., art 180; Ammon v. Thompson, 34 Tex. 237; Wal- 
t lace v. Finberg, 46 Tex. 46; Dugey v. Hughes Bros, 2 Willson’s Cond. 
e App. Cases, sec. 6, p. 18. 
i- That the attachment papers were regular and correct, they cited: 
e Evans v. Lawson, Smith & Co., 64 Tex. 199; Stewart v. Heide nheimer, 
d 55 Tex. 648. 
0 
1. Sayles & Bassett, for Adrian Testard, that the attachment lien was 
sg rightly refused, in that the writ had been wrongfully sued out, and 
it because there was, in the petition, neither allegation nor prayer for 
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such a judgment,, cited: Carr v. Tucker, 42 Tex. 330; R.S., 1195, 
1335 ; Pas. Dig., 1427, 1476; Pinchain v. Collard, 13 Tex. 333, 335; 
Moore v. Guest, 8 Tex. 117, 119; McAlpine v. Burnett, 19 Tex. 497, 
That the attachment proceedings were defective and should haye 
been quashed on defendant’s motion, they cited: Joiner v. Perkins, 
59 Tex. 300, 302; Dunnenbaum v. Schram, 59 Tex. 285; Culberson 9, 
Cabeen, 29 Tex. 247, 253; Cox v. Reinhardt, 41 Tex. 591, 594. 


ROBERTSON, ASSOCIATE JUSTICE.—There was no error in over. 
ruling the defendant’s motion to quash the attachment. The petition 
stated the debt distinctly from the demand for attorney’s fees, and, for 
the former only, prayed the process of attachment. The bond was in 
double the sum for which the attachment was asked and issued. For 
all the demand he was not required to attach. Evans v. Lawson, 64 
Tex. 199. 

The fourth, fifth, sixth and seventh special charges requested by 
appellee, directed the jury how to ascertain whether the attachment 
was wrongfully sued out or not. On this issue the jury found for 
appellee, and, of course, he sustained no injury by the refusal of 
these instructions. 

Appellee’s tenth special charge was a definition of probable cause. 
This expression has about the same signification in the law that it 
has in common parlance, and it is not certain that any attempt to 
elucidate it does not tend to mystification. In the charge of the court 
the right of appellee to recover exemplary damages was made to 
depend on malice alone, regardless of probable cause. The jury were 
instructed that they might infer malice from the absence of probable 
cause, and this is the only instance in which the expression is used in 
the charge. For this incidental purpose there was no need to dignify 
the phrase by a long definition. 

The court did not err in refusing the appellee’s motion for new 
trial. Within less than ten days the property attached was replevied, 
and, whilst in the nominal custody of the sheriff, the testimony 
tended to show that the defendant was not deprived of its use. The 
appellant was entitled to the benefit of this proof without, a special 
plea. The defendant was claiming the value of the use of this prop- 
perty, on a charge that he was deprived of the use; and that he was 
not, is simply the negation of his claim. The damages allowed fally 
cover the injuries done by appellant’s mistake. That he did not act 
oppressively or maliciously, the jury determined upon ample warrant 
from the evidence. 

There was error in the refusal of the court to foreclose the attach- 
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’ ment lien. It was held in Cloud v. Smith, 1 Tex. 611, that the affi- 
; davit could not be traversed in the abatement of the writ. The writ 
, is authorized, not upon a given state of facts, but upon an affidavit 
7 to certain facts. The validity of the writ depends, not upon the 
) truth of the facts stated in the affidavit, but upon the fact that they 
; are so stated. The bond protects the defendant. The injury done 
him is compensated in the damage he recovers. The plaintiff, in the 
terms prescribed by law, in the bond, has contracted with the defend- 
: ant for his remedy. He expiates in advance the possible wrong he 
. may do the defendant. Ever since the decision of Cloud v. Smith, it 
r has been the practice to give the plaintiff the benefit of his lien, and 
i leave the defendant to his remedy on the bond. The defendant in 
/ this case has recovered his damages in a credit on the plaintiff’s 
t demand, and the plaintiff was entitled to a foreclosure of his attach- 
ment lien. 
y The judgment of the court below will be reformed so as to foreclose 
t the plaintiff’s lien, and in all other respects the judgment is affirmed, 
J and it is so ordered. 
f REFORMED AS TO PART, 
AND IN ALL OTHER RESPECTS AFFIRMED. 
; _ =" 1 » on 
‘ [Opinion delivered February 5, 1886. ] 
t 
; ‘ 
t A. J. SMOTHERS VY. FIELD, THAYER & Co. 
¥ (Case No. 2118) 
e 
e 1 MOTION AGAINST A SHERIFF AND HIS SURETIES—ARTICLE 2626, REVISED STATUTES— 
" WHAT A PRIMA FACIE CASE—How IT MAY BE MADE—How IT MAY BE REBUTTED— 
| In order to sustain a motion against a sheriff and his sureties, under article 
y 2326, Revised Statutes, the plaintiff must make out a case showing, prima facie, 
that the defendant in the writ which the sheriff has failed to levy, had property 
v subject to execution. This prima facie case may be made by showing a state 
of facts which ordinarily and without explanation furnishes satisfactory evi- 
. dence of title, and does not show that the property is necessarily saved from 
; forced sale, by virtue of the exemption laws; and when made by the plaintiff, 
e it devolves upon the sheriff, if he would defeat the motion, to disprove this evi- 
il dence, or to introduce proof showing that the apparent liability of the property 
)- to execution is not in accordance with the true state of the case. * 
s 2. SAME — PLEADING — PETITION — GENERAL DENIAL— SPECIAL PLEA— In proceeding 
against a sheriff and his sureties, under art. 2326, Revised Statutes, it is 
y sufficient if the plaintiff sets forth in his petition a state of facts, such as, if 
t established, will shift the burden of proof upon. the defendant in the motion ; 
it and the latter must prepare his pleadings to correspond with the character of 
the proof to be used by him in meeting the prima facie case of the plaintiff. 
If the defendant proposes merely to disprove the facts alleged by the plaintiff, 
a general denial will serve his purpose; but if those facts are true, and he 
wishes to explain or avoid them, he must plead, specially, the matters of avoid- 





ance or explanation, upon which he relies. 
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EXECUTION—EXISTENCE OF PRIOR LIENS NO EXCUSE FOR FAILURE TO LEVY—Eguiry 
OF REDEMPTION—The mere fact that there are prior liens n the property of a 
defendant in execution is no justification for failure, on t irt of the officer. 
to levy the writ The defendant’s equity of redempti ct to his debts. 
and the plaintiff in execution has the right to have that sold for what it wil] 
bring, and the proceeds applied to the payment of his ent 


APPEAL from DeWitt. Tried below before the Hon. H. Clay Pleas. 
ants. 

December 5, 1884, Field, Thayer & Co. recovered, in the distriet¢ 
court of DeWitt county, a judgment against A. W. Evans for $828.17, 


i 


and costs. Execution was duly issued on this judgment and returned 


‘no property found.’”?’ On March 22, 1885, an alias execution wag 
issued thereon, directed to the sheriff of Lavaca county, and, 
by plaintiffs’ attorneys, placed in the hands of that officer, A. J, 
Smothers, with instructions to levy the writ upon a certain tract of 
land in the latter county, conveyed, October 4, 1884, by C. C. Haynes 
and wife to F. M. Evans. The officer refused or failed to make the 
levy; and, on May 16, 1885, Field, Thayer & Co, instituted this pro- 
ceeding against him and the sureties on his official bond, by written 
motion, filed in the district court of DeWitt county, for such failure 
or refusal. 

The motion alleged, that the conveyance from Haynes and wife to 
F. M. Evans was for a valuable consideration, and that F. M. Evans 
was, at the time of such conveyance, and had been, continuously 
since then, the wife of A. W. Evans, the defendant in execution; and 
it prayed for judgment against the officer and his sureties for the 
amount of their judgment, and interest and costs, etc. The defend- 
ants in the motion pleaded, specially : first, that the property upon 
which the sheriff had been directed to levy, was, at that time, the sep- 
arate property of F. M. Evans, and that A. W. Evans, the defendant 
in execution, at no time owned it or any interest therein, or any 
interest in any other property in Lavaca county; second, that the 
property was, at the time, mortgaged for greatly more than its value; 
third, that the plaintiff directed him to levy on land conveyed by C. 
C. Haynes and wife to A. W. Evans, whereas, the land in question 
had been conveyed by C. C. Haynes and wife to F. M. Evans. 

The plaintiffs filed a general demurrer to. these pleas, which was 
sustained. The cause was then tried by the court without a jury, 
the trial resulting in a judgment in favor of the plaintiffs for $861.30. 
The defendants appealed. 


Ellis & Patton, for appellants, on the action of the court in sustain- 
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ing plaintiffs’ demurrer, in so far as it was directed at their first 
special plea, cited : R. S., arts. 2258, 2326 ; Smith v. Perry, 18 Tex. 512; 
McKamey v. Thorp, 61 Tex. 650, 651; Parker v. Coop, 60 Tex. 116; 
Freeman on Ex., sees. 108, 254, 272. 

On the action of the court in sustaining plaintiffs’ demurrer, in so 
far as it was directed at their second special plea, they cited : Robin- 
son 2. Schmidt, 48 Tex.13; Smith v7. Perry, 18 Tex. 512-514; Hamil- 
ton 7. Ward, 4 Tex. 370; Underwood v. Russell, 4 Tex. 175; Sedg. on 
Dam., p. 95. 


W. R. Friend, for appellees, cited: R. S., 2326; Freeman on Ex., 
sees. 108, 115, 208, 368; Cook v. Bremond, 27 Tex. 457: Kirk v. Navy. 
Co., 49 Tex. 213; Parker v. Coop, 60 Tex. 116; McKamey 2. Thorp, 
61 Tex. 650; Wallace 7, Campbell, 54 Tex. 190; Duty 7. Graham, 12 
Tex. 434; Buchanan v. Munroe, 22 Tex. 537; 4 Kent’s Comm., p. 
160; Walton v. Compton et al., 28 Tex. 573. 


WILLIE, CHIEF Justice.—In order to sustain a motion against a 
sheriff and his sureties, under art. 2326, Revised Statutes, the plaintiff 
must make out a case showing, prima facie, that the defendant in the 
writ, which the sheriff has failed to levy, had property subject to 
execution. 





This prima facie case may be made by showing a state of facts which 
ordinarily, and without explanation, furnish satisfactory evidence of 
title, and do not show that the property is necessarily saved from forced 
sale by virtue of the exemption laws. If the plaintiffs make out 
such a case, it devolves upon the sheriff, if he can defeat the motion, 
to disprove this evidence, or to introduce proof showing that the 
apparent liability of the property to execution is not in accordance 
with the true state of the case. For instance, if the possession of the 
defendant is relied on by the plaintiff to show title, the sheriff may 
show, in defense, that it was held in trust for another. So, if the 
defendant holds under a conveyance to himself, or to his wife for 
value, the sheriff may show that the conveyance was either in trust 
for some one else, or that the value paid for the property was the 
separate estate of the wife. And if the defense is that the property 
is exempt by law from execution, this fact must be shown by the 
Sheriff, as there is no presumption that the property is thus exempt. 

As the plaintiff is not bound to allege any more than he must prove, 
it is sufficient that he sets forth in his petition a state of facts, such 
as, if established, will shift the burden of proof upon the defendant 
in the motion. The defendant must prepare his pleadings to cor- 
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respond with the character of proof to be used by him, to meet the 
prima facie case of the plaintiff. If he proposes to disprove the faet; 
alleged by the plaintiff, a general denial will serve his purpose. But 
‘ if the facts alleged are true, and he wishes to explain or avoid them, 
; he must aver, specially, the matters of avoidance or explanation upon 
u which he relies. 

These are well settled rules under our system of pleading, appliea- 
ble to this class of cases as well as as any other. In the present case 
the plaintiff averred a conveyance for valuable consideration to the 
wife of Evans, the defendant in execution. This made a prima facie 
case of such ownership in Evans as rendered the property subject 
to the execution, for the law presumed it to be community property, 
If the sheriff proposed to show that the lots were not conveyed to 
Mrs. Evans, or were not conveyed for valuable consideration, in that 
the grantee was not the wife of Evans, or any other fact alleged ag 
above stated, the only necessary pleading on his part was a general 
denial ; for he would be merely disproving the allegations of the plain- 
tiffs. But, if he proposed to admit these allegations, and avoid them 
by showing that Mrs. Evans’ separate estate paid for the lots, and 
that they thereby became her separate property, and not liable for her 
husband’s debts, a special plea should have set up these facts. The 
plaintiffs’ case would not be denied, but admitted, and the defendant 
in the motion would be setting up outside facts to sustain a new issue, 
upon which the burden of proof rested upon him. 

The case is different where the plaintiff merely makes a general 
averment that the defendant in execution is the owner of the prop- 
erty upon which the sheriff has failed to make a levy. Such an 
allegation gives the sheriff no notice of the particular facts upon 
which the plaintiff will rely to prove the ownership, and he cannot 
be expected to make averments in avoidance of them. If, under such 
a general allegation, the plaintiff relies on a deed to the wife for val- 
uable consideration, he may ‘rest his case on proving this fact; but 
the sheriff will sustain his general denial of ownership by showing 
that, from any cause, the deed did pass the title to the wife, or to some 
person other than the defendant in execution. In such a state of 
case, an averment of facts which defeat the title of the defendant in 
execution is superfluous; and whilst the court might permit it to 
stand, there would be no error in striking it out on demurrer. But 
here the allegation was not general as to Evans’ ownership, but facts 
from which the law presumes a community ownership were stated. 
It was therefore proper for the defendant in the motion to set up the 
right of the wife in the lots, notwithstanding their apparent commun 
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ity character. One of the special pleas stricken out on demurrer 
alleged this fact, not very particularly, nor perhaps in such manner 
as would have prevailed on a special demurrer directed to its gener- 
ality, but as against a general demurrer, we think it was a good and 
appropriate plea, and the court erred in sustaining a general demurrer 
to it. 

It was no excuse for not levying the writ, that there were prior 
liens upon the lots. The equity of redemption was still in the 
defendant in execution, and subject to his debts. The plaintiffs had 
aright to have this sold for what it would bring and applied to the 
satisfaction of their judgment. Whether the decreased value of 
the lots, by reason of these liens, could have been pleaded in mitiga- 
tion of damages, is a question which does not arise on the plea. It 
was not set up for the purpose of decreasing the amount of the recov- 
ery, but as an excuse for not levying the writ. As a justification for 
this failure ow refusal on the part of the sheriff, it was of no value, 
and the court rightly sustained a demurrer to it. 

The failure of the plaintiff to forward a pluries execution was, of 
course, no excuse to the sheriff for a failure to levy the alias pre- 
viously in his hands, and which had been returned ‘no property 
found.’’ The defence set up by the other special pleas were either 
available under the general denial, or were no bar to the plaintiffs’ 
action, and there was no error in striking them out. 

But, as there was one special plea good against a general demurrer 
filed by the appellant, the court erred in sustaining a demurrer to 
all of them, for which error the judgment must be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered February 9, 1886. ] 





W. E. Lunn v. A. B. STONE. 
(Case No. 2202.) 


1. HOMESTEAD—CONTIGUOUS LANDS—WHAT WILL CONSTITUTE AN UNDIVIDED INTEREST 
IN LAND A PART OF THE HOMBSTEAD—FAcT CASE—A. S., a man of family, owned, 
in Austin county, a country homestead consisting of eighty-five acres of land 
contiguous to a certain other tract of seven hundred and one and one-half acres 
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statement 


Tried 
This was an action of trespass to try title, brought 
acres of land. 


levied on and purchased by plaintiff, a part of defendant’s homestead. 
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of the case. 





father of 


wned two hun. 


‘ . 
\. balanc« never been a 


formal partition or designation between W. S. and the of their re. 
spective interests, yet the latter occupied as his nomeste that portion of 
: the tract lying nearest to the homestead tract of A. 8. In 1877, W 3 died, 
‘ leaving a will, in which A. S. was named independent ite ind one of the 
devisees. The will directed the executor, after a ng th testator’s 
debts, to keep the residue of the estate und his itrol and 
management during the life-time of their father, and out of the rents and 
revenue to furnish him (the father) support and maintenance, and after the 
the father’s death to partition the testator’s interest in ¢ land amongst 
himself and ft other devisees, his interest therein to idred acres, 
On his brother’s death, A. S. took possession of the land aged it until 
his father died, September 5, 1881, and for some little ti reafter, renting 
portions of it, and-cultivating a portion of it, himselt H » cultivated pore 
4 tions of it in 1881 and 1882, and, after partition among t es in 1888, 
he enclosed the part allotted to him and has ever sin \ d it as 
part oj his homestead A. S., by the death of his fi d thirty 
acres out of the latter’s homestead of two hundred ae | i n induced, 
by a promise of brother that he would devis t t in his land, to 
locate and erect homestead improvements on his t contiguous to 
that of his fathe nd brother, and had, from the fi i to make the 
interest which was to acquire 1 m 3 t} mestead. In 
May, 1880, L. recovered judgment against A. S., in tl irt $402.46, 
and, September 8, 1881, execution was levied up had been 
devised the latter by his brother, reduced, by rea t the estate, 
to eighty-seven and one-fifth Subsequent ld bv the 
sheriff to satisfy that judgment, w 1 L. becan \. 5. informed 
L. before the s that he claimed t land as irt of 1estead Held : 
(1) That th itiguity of the tvact upon whit \ ict in 
which h« id " livided interest, in connecti nifesting 
¢ his intention t his interest int latt tract mestead, 
was sufficient to clothe the land in cont ( W é mestead, 
at the time L. caused execution to } lé ed upon it s i | the re- 
sult, although the use might not have extendedtot urt t of the un- 
divided tract, w h was subsequently set irt t t partition: 
(Citing Clements 1 Tex. 150; Jenki \ tT 6. Brown v, 
McLennan, 60 Tex. 4 
(2) That the fact that, in the partition, A. S. r the tract of 
land in which he took an interest t ) h the will of 1 tract sepa- 
rated from that on which he lived, did not affect his ( t., art. 16, 
sec. 5] ) 
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Opinion of the court. 


The court tried the cause without a jury, and sustained the plea of 
homestead, rendering judgment for defendant. Plaintiff appealed. 
The syllabus states the facts. 


Chesley & Haggerty, for appellant, on question of homestead, cited : 
Const., art. 16, sec. 61; Robinson v, McDonald, 11 Tex. 385; Brooks 
v, Chatham, 57 Tex. 31; Iken v. Olenick, 42 Tex. 198; Thompson on 
Homesteads, sec. 102; Freeman on Co-Ten., sees. 166, 167, 509, 510. 


W. I. Glenn and Cochran & Miller, for appellee, on question of 
homestead, cited: Const., art. 16, sec. 51; Jacobs, Bernheim & Co. 2. 
J.W. Hawkins et al., 63 Tex. 1; A. J. Gardner et ux. v. E. G. Doug- 
lass et al., Tex. Law Rev., vol. 5, No. 19, p. 280; R.S., arts. 2344, 
9361: Jenkins v. Volz, 54 Tex. 639; Brown v. McLennan, 60 Tex. 43; 
Clements 7. Lacy, 51 Tex. 150; Brooks v. Chatham, 57 Tex. 33; Camp- 
bell » McManus, 52 Tex. 451; Smyth on Homesteads, see. 120; 
Thompson on Homesteads, sees. 180-188. 


STAYTON, ASSOCIATE JUSTICE.—That A. B. Stone owned an undi- 
vided interest in the tract which embraced the homestead of his 
father, as well as the land conveyed by the latter to his sons, Warren 
T. and J. B. Stone, cannot be questioned. This entire tract was con- 
tiguous to the tract on which A. B. Stone lived, which embraced 
only eighty-five acres. The contiguity of this tract to the tract in 
which the appellee had an undivided interest, in connection with the 
facts manifesting his intention to make his interest in the latter tract 
a partof his homestead, we are of the opinion, was sufficient to justify 
the finding of the court below, that the land in controversy consti- 
tuted a part of his homestead at the time the appellant caused an 
execution to be levied upon it. 

It is unnecessary to consider, whether, under the terms of the will 
of Warren T. Stone, the appellee had possession of the land of which 
that in controversy is a part, solely as the executor of the will of the 
former until the death of A. B. Stone, Sr., for the possession contin- 
ued for some days after the death of the latter before the execution 
was levied upon it. The use which was made of the land during that 
period, with intent that it should become a part of the homestead, 
was sufficient to give it that character. Such would be the result if 
the use had not extended to that particular part of the undivided 
tract which was subsequently set apart to the appellee in partition. 
Clements v. Lacy, 51 Tex. 150; Jenkins v. Volz, 54 Tex. 639; Brown 
v. McLennan, 60 Tex. 43. 
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TE 


The fact that, on partition, the appellee received a tract of land, 
out of the tract in which he took an interest through the will of hig 
brother, separated from that on which he actually lived, could not 
affect his right, for the constitution expressly provides that the rural 
homestead may consist of one or more parcels of land. Const., art, 
16, sec. 51. We find no error in the judgment, and it is affirmed; 
AFFIRMED, 

[Opinion delivered February 9, 1886. ] 





Gro. O. CHERRY V. W. B. WALLIS. 
(Case No. 2205.) 


1. GUARDIAN—ORDER OF REMOVAL NOT INVALID BECAUSE OF DEFECTIVE PETITION—The 
county court may, of its own motion, for cause, make an order removing the 
guardian of a minor; and where such an order is made by the court on the 
petition of some person interested in the minor, it is not invalid because of the 


petition’s being defective. 


2. SAME—ARTICLE 2615, REVISED STATUTES, CONSTRUED—Sub-division 3 of article 
2615, Revised Statutes, applies as well to guardians of the person as to guardians 
of the estates of minors; and a judgment removing a guardian of the person, 
which assigns as the ground therefor, that such guardian had misapplied prop- 


erty of the ward, committed to his charge, states a good cause for removal, 


APPEAL from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 
The opinion states the case. 


N. B. Bendy, for appellant, cited: R. 8., 2615, 2616. 
No brief on file for appellee. 


ROBERTSON, ASSOCIATE JUSTICE.—The county court made an order 
removing appellant from the guardianship of the persons of John and 
Kate Wallis, minors, on the stated grounds that he had been guilty of 
gross neglect in the performance of his duties, and had failed to prop- 
erly maintain and educate his wards. The appellant appealed to the 
district court, and he was again removed, on the ground that he had 
misapplied and converted to his own use about $6,000 in United States 
bonds belonging to the trust estate. The deposed guardian now 
brings the case to this court. and asks the reversal of the judgment of 
the district court, because, he says, the petition on which the proceed- 
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ing against him was had, was insufficient in law, and the judgment 
states no ground for his removal. 

The statute authorizes the court, of its own motion, to make the 
order of removal—it could have proceeded without any petition. 
The petition complained of may equal but it certainly is not worse 
than none. The third cause stated in the statute for the removal of a 
guardian is: ‘‘ When there is good cause to believe that he has misap- 
plied * * property committed to his charge * *,.’? The 
court states in the judgment that he has misapplied such property. If 
so, there is ‘‘good ground for believing’’ that he has. But the 
appellant claims that this third ground in the statute applies only to 
the guardian of estates. 

The statute makes no such distinction. The guardian of the person 
is necessarily entrusted with some portion of the ward’s estate for 
current needs, and the misappropriation of such part unfits him for 
his office. R.S., art. 2615. 

We think the judgment must be affirmed. 

AFFIRMED. 


[Opinion delivered February 9, 1886, Chief Justice Willie not 
sitting. | 





Missourr Pactric R’'y Co. v. RUDOLPH WEISEN. 
(Case No. 2194) 


1, RAILROADS—COLLISION—TRESPASSER ON TRACK—NEGLIGENCE—PROXIMATE CAUSE— 
Although a person injured whilst walking upon the track of a railway company, 
by collision with a passing train of cars,may,at the time, have been wrongfully 
on the track, or, being rightly there, may have negligently remained upon it 
until too late to avoid the collision, nevertheless, if the company’s servants 
managing the train discovered the danger to which such person’s wrong or neg- 
ligence was exposing him, in time to prevent the accident or at least to greatly 
lessen the injury, by the exercise of ordinary care and diligence on their part, 
but negligently failed to do so, the company is liable in damages. The negli- 
gence of the company in failing to stop or sufficiently slacken the train when 
the danger was discovered, and not the trespass or the negligence of the injured 
person, was the proximate cause of the injury. (Citing 1 Thomp. on Neg. 448, 
and 8S. & R. on Neg., sec. 25.) 


APPEAL from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 
This suit was instituted, in the district court of Galveston county, 
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by Rudolph Weisen against the Missouri Pacific Railway company, 
for damages for personal injuries resulting from a collision between 
the plaintiff and one of the company’s train of cars, alleged to have 
been caused by the defendant’s negligence. The petition laid the 
damages at $5,000. 

The defendant pleaded not guilty and contributory negligence, 

The cause was tried by the court, without a jury, and judgment 
was rendered in favor of plaintiff for $500. The defendant appealed, 

The judge’s conclusions of fact, which were filed at defendant's 
request, are, in substance, as follows: ‘‘In June, 1884, about two 
hundred yards inside the corporate limits of the city of Galveston, a 
rain of ears belonging to the defendant, propelled by steam and moy- 
ing at a speed of twenty or twenty-five miles an hour, collided with 
the plaintiff, who was, at the time, walking on defendant’s railway 
track in the direction of the approaching train, knocking down and 
bruising him, by reason of which he lost consciousness for a few 
minutes, and was confined to his bed for several days, and to the 
hospital, at defendant's expense, for fifty-two days. 

The defendant’s cars were coming into the city on the usual 
schedule time, and at the usual rate of speed. Several other persons 


ant’s track, each 


were, at the time of the collision, walking on defend 
footman walking alone, a good many yards from each other; and it was 
the custom for persons to walk upon the track, because it was shelled 
and dry, and furnished better walking than the flat, wet prairie 
through which defendant’s road runs, and furnished better walking 
than the public road, which was not shelled, was muddy when it 
rained, and was two or three hundred yards from the railroad track. 
The railroad track, at the point of collision, was elevated above the 
prairie from one foot to twenty inches, the embankment of the road- 
bed being made by dirt taken from each side of the track, and by 
putting cross-ties thereon, and then covering with a dressing of shell; 
the dirt taken from each side leaving a hollow ditch on each side of 
the road-bed, in which there was a little standing water. 

Although the collision occurred at a point about two hundred yards 
within the corporate limits of the city, yet that part of the corporate 
limits had never béen laid out into blocks or lots, or streets, and 
the defendant’s road was enclosed with a lawfui fence on its right of 
way, the fence on either side being about ten yards from the road-bed. 

There were no houses anywhere near the point of collision, and, in 
fact, it was a mile from the point of collision to the nearest house in 
the city. The road was perfectly straight, and the nearest obstrue- 
tion to the view of the train was outside the corporate limits and 
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about four hundred yards west of the point of collision, which ob- 
| struction consisted of cattle-pens, bone-yard and house. The point 
. from where the cars first came into open view from around the cattle- 
pens and house to the point of collision with plaintiff was a little over 
four hundred yards, with no obstruction to the view of any sort, and 
a perfectly straight rack. The plaintiff was walking on the road- 
bed towards and meeting the approaching train, which sounded its 
whistle in turning around the curve at the bone-yard, about five hun- 
dred yards distant from the point of collision. 

The other footmen on the track, behind plaintiff, heard the whistle, 
but plaintiff testified that he did not hear it, but did hear the rumb- 
ling of the approaching train, as it was coming around the curve, or 
perhaps a little before it reached the curve; but he states that he did 
not then get off the track, because he lived in that neighborhood, and 
was going home, and thought he could get off in time. He states that 
he did not see the train until it was about two hundred yards from 
him, and that it seemed to be coming at a tremendous speed—like a 
bird. He then started to get off the track, and had got both his 
feet clear, and that if he had had two seconds more he would have got 
his entire person out of the way. 

The engine and tender passed the plaintiff without touching him, 
but the step on the baggage car, in rear of the tender, projected about 
four inches, and it was this projection of the step that came in collis- 
ion with the body of plaintiff, and knocked him down, senseless, by 
the concussion, and bruised him, causing him much suffering and 
pain, after returning to consciousness. There were, on the engine, 
the engineer and another person, the lookout, both of whom saw the 
plaintiff, about four hundred yards distant, and the other persons 
approaching them on the track, but, as it was an every-day occur- 
rence for persons to be walking on the track, they supposed the foot- 
men would get off, as usual, and hence, rang the bell, but did not 
slacken the speed. 





They did not suppose the persons walking on the track were in any 
danger until the engine got in about one hundred feet of the plain- 
tiff, when they discovered the plaintiff was in danger of not getting 
off of the track in due time to avoid the collision, and instantly 
slowed up with the patent air brakes, but did not check up the ears 
as much as they then could have done, or would have done, if they 
had supposed the plaintiff would not have cleared the track. The 
train, by putting on the full force of the air brakes and reversing the 
engine, could have been stopped within about its length, which, 
including the locomotive, tender, baggage and passenger cars, was 
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about two hundred feet. The day was clear and the rails dry, and 
the collision occurred about sunset, or a trifle before. 

Although the train could not have been entirely stopped within the 
hundred feet when the engineer and lookout first discovered the peril 
of plaintiff, yet its speed even then could have been so lessened ag 
that the force with which it struck the plaintiff would have been less 
violent, and the plaintiff’s bruises and pains less. When the engineer 
and lookout first discovered plaintiff he was about four hundred 
yards distant, and, supposing he would get out of the way, they took 
their eyes off him, and therefore did not see him again until the 
engine had got in about one hundred feet of hin, when they saw he 
was in danger. At the time of the collision, the plaintiff was seven- 
ty-nine years of age, and his hearing and eye-sight were good, and 
he was enjoying the health and strength that persons of that age 
usually enjoy, and his locomotion was about such as is usual fora 
man of that age. The plaintiff was unknown to the engineer and 
lookout. They had never seen him before and knew nothing of his 
age, and, at the time, knew not but that he was as active as ordinary 
persons of middle age. 


Ballinger, Mott & Terry, for appellant, that, under the facts, it was 
not the duty of the defendant to slacken the train, but that its servants 
in charge of the train had the right to act upon the presumption that 
the plaintiff would leave the track in time to avoid an accident, cited: 
H. & T. C.-R’y Co. v. Smith, 52 Tex. 178; G. H. & S. A. R’y Co. 2, 
Bracken, 59 Tex. 71; Hoover v. International R’y Co., 51 Tex. 503; 
I. & G. N. R’y Co. vo. Smith, 62 Tex. 252. 

On the question of contributory negligence, they cited: H. & T.C. 
R’y Co. v. Smith, 52 Tex. 178; G. H. & S. A. R’y Co. v. Bracken, 59 
Tex. 71; Hoover v. International R’y Co., 51 Tex. 503. 


James B. Stubbs and M. E. Kleberg, for appellee, that the negligence 
of the defendant, and not that of the plaintiff, was the proximate 
cause of the injury, cited: H. & T. C. R’y Co. v. Sympkins, 54 Tex. 
615; H. T. C. R’y Co. v. Gorbett, 49 Tex. 581; T. & P. R’y Co. 2. 
Lowrie, 61 Tex. 149; Frech v. P. W. & B. R’y Co., 39 Md. 574; Need- 
ham v. R’y Co., 39 Cal. 409; Wharton on Neg., secs. 388, 389 ; Thomp. 
on Neg., 443; Cooley on Torts, 675, 679; 6 Wait’s Acts and Def, 
p. 584. 


ROBERTSON, ASSOCIATE JUSTICE.—The court below found, as @ 
fact, that after the servants of appellant discovered the danger to 
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which appellee’s negligence exposed him, they negligently failed to use 
the means in their power to prevent or lessen the injury. The injury 
would not have happened if the appellee had not been on appellant’s 
track at atime when he ought not have been there. Still, after it 
was discovered that he would not effect his escape from the track in 
time tc avoid injury, it was the duty of appellant to prevent the 
result. It could have done this, or, at least, it could have given the 
appellee more time to get off the track than was given him; and if he 
then failed to get entirely out of danger, the violence of the conecus- 
sion, upon which depended the extent and degree of his suffering, 
could have been softened. Appellee was seventy-nine years of age, 
and was making every effort in his power to get out of the way of 
the train, when the engineer saw, in time to prevent or greatly lessen 
the injury, that he would probably fail. Under such circumstances 
the appellant was properly held liable. Thompson on Neg., p. 448. 
The law would otherwise be accessory to the mutilation or murder of 
men. A man does not forfeit his life, or his right to remain whole, 
by going where he has no right to go, or being where he has no busi- 
ness. Neither appellee’s trespass, nor his negligence, was the proxi- 
mate cause of his injury, but the appellant’s refusal, when the danger 
was seen, to stop or sufficiently slacken, the train. 8S. & R. on Neg., 
sec. 25. 

We think the court below could assume, without the aid of testi- 
mony, that appellee would not have been so seriously injured if the 
train had been moving more slowly when it came in contact with him. 
But, in the absence of a statement of facts, we cannot say that the 
record sustains appellant’s counsel in assuming that there was no tes- 
timony to this effect. 

Nor is the period of three seconds necessarily too short a time to 
impose upon appellant a duty, and to require its performance. Instine- 
tively and impulsively, a human agent, not negligent, would have 
done what was required to prevent the threatened injury. The court 
found, as a fact, in effect, that three seconds was time in which the 
engineer could comprehend the necessity of action and could act. 
Without a statement of facts, we cannot hold this finding wrong, 
merely because we know that three seconds is a very brief space. 

We do not think there is any error disclosed, and the judgment is 
therefore affirmed. 


AFFIRMED. 
[Opinion delivered February 9, 1886. ] 
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PROOF—EX PARTE PROCEEDING—JuRY 79 


DETERMINE ISSUE OF FACT AS TO GENUINENESS—In making the | f upon which 
a written instrument offered in evidence as an ancient document gets to the 
jury, the party offering it proceeds ex parte. If, without « idering any other 
evidence than that produced by such party, there is enough to raise an ‘sous of 
fact as to the genuineness of the instrument, still, it is | r for the court to 
allow the paper t » go before the jury,and that issue is then det: iined by them, 
after hearing all the testimony on both sides. (Citing Williams Conger, 49 
Tex. 594: Gainer v. Cotton, 49 Tex. 118; 1 Greenl. Ev., sec. 21 
SAME—ADMISSIBLE IN EVIDENCE, WHEN—PRELIMINARY PROOF—CHARGE OF COURT— 
The preliminary proof made before the judge as to the genuineness of a written 
instrument offered as an ancient document, is merely an earnest of the issue, 
What shall be sufficient for this purpose, cannot, probabl e embraced ina 
definition that would suit the peculiar facts of every case it would, however, 
always be proper to admit the instrument in evidence when the proof is suffi- 
cient to sustain a verdict in favor of its genuineness, if no opposing testimony 
has been offered It is not a correct practice for the court to charge the jury 
that certain proof constitutes prima facie evidence of the execution o1 eenuine- 


ness of the paper in question 


8. SAME—INSTRUCTIONS TO JURY—With respect to an instrument offered in evidence 











as an ancient document, the jury should be informed of the conditions upon 
which the law dispenses with the ordinary methods of proving the execution 


of private writings ; but whether or not those conditions exist, or whether or 


not the circumstances proved are sufficient to corroborate t antiquity and 
genuineness of the instrument, should, after the court has heard enough to 


make the issue, be determined by the jury, like any other fact, without any 


intimation of the judge’s opini yn. 


4. PRAcTICE—ESTABLISHED FACT—PRIMA FACIE CASE——CHARGE ON WEIGHT OF EVI- 













DENCE—PROVINCE OF JURY—It is entirely proper, under the practice in this state, 
for the court to instruct the jury that a fact proved on one side, with no con- 
flicting proof on the other,is an established fact But when, though there may 
be no conflict upon the circumstances in evidence, their sufficiency to establish 
another fact is an issue before the jury, the court ought not to prejudice their 
determination by telling them what might be considered a /rzma /acie case ; for 
that would be fixing the weight of a portion of the evidence, and would be an 


unwarranted invasion of the jury’s province. 


5. TESTIMONIO—CERTIFIED COPY ADMISSIBLE IN EVIDENCE, THOUGH TESTIMONIO ADMITTED 















6. AGREEMENTS MADE IN THE COURSE OF JUDICIAL PROCEEDINGS 





TO RECORD WITHOUT PROOF—ACT OF FEBRUARY 9, 1860, CONSTRUED—U nder sec- 
tion 2 of the act of February 9, 1860, a certified copy of the testimonio or 
second original of an act of sale of land, made and acknowledged before a 
judge of the first instance in 1835, from the records of the county where the 
land is situated, proof of the loss of the originalk testimonio being made, is 
admissible in evidence for the purpose of showing title to the land, notwith- 
standing the testimonio may have been admitted to record without other proof. 
No PARTICULAR SANC- 
TITY ATTACHING FROM SUCH FACT—SET ASIDE IF ENTERED INTO UNDER MISTAKE OF 
FACT—PROCEEDING TO SET ASIDE SUMMARY AND ADDRESSED IN LARGE MEASURE TO 





DISCRETION OF TRIAL CoURT—A written agreement admitting the truth of cer- 
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tain facts and dispensing with the necessity of proof thereof, entered into 
between the parties to a suit, has no particular sanctity arising from the fact 
that it was made in the course of a judicial proceeding. It is still a contract 
that may be set aside, if entered into under a mistake of fact ; and the pro- 
ceeding to set it aside is summary and is addressed, in a large measure, to the 
discretion of the trial court. (Citing Hancock “# Winans, 20 Tex. 320.) 

7, CASES REVIEWED—The cases of Wood v. Welder, 42 Tex. 396; Hutchins v. Bacon, 
46 Tex. 411; McKissock v. Colquhoun, 18 Tex. 150; Secrest v. Jones, 21 Tex. 
125; Gainer v. Cotton, 49 Tex. 103; Beaty v. Whitaker, 23 Tex. 527; Lambert 
v. Weir, 27 Tex. 360; Titus v. Kimbro, 8 Tex. 210; Smith v. Townsend, Dallam, 
570; Paschal v. Perez, 7 Tex. 848; Hawley v. Bullock, 29 Tex. 216; Brownson 
v. Seanlan, 59 Tex. 222, reviewed. 


8. CASE FOLLOWED—The case of Holmes v. Coryell, 58 Tex. 685, cited and followed. 


APPEAL from Jefferson. Tried below before the Hon. W. J. Win- 
gate, special judge. 

This was an action of trespass to try title, brought by Preston & 
Smith against the Beaumont Pasture company, to recover a league of 
land in the possession of the latter. Defendants pleaded not guilty. 
The trial was by jury, and resulted in a verdict and judgment for the 
plaintiffs. The defendants appealed. The paragraph of the court’s 
charge to the jury, relating to the written instrument offered in evi- 
dence by the plaintiffs, is as follows: 

In this case the defendants file an affidavit, in which they attack a 
certain deed offered in evidence by the plaintiffs, purporting to have 
been executed by Joseph Butler, conveying the land in controversy 
to E. D. Johnson. This raises an issue as to the genuineness of the 
deed. You are to determine this issue from the evidence in the case, 
and in its determination you are to be governed by the following rules: 
A deed which is over thirty years old, which comes from the proper 
custody, and which is free from suspicion, and which has been acted 
on by the party or parties claiming under it, proves itself and proves 
its own execution, and is presumed to be genuine; and the burden of 
proof rests on the party attacking it as a forgery, to establish the fact 
of forgery. 

From this brief statement and the court’s opinion, the case, it is 
believed, will be understood. 


O Brien & John, for appellants, on the proposition that the court 
erred in admitting the deed from Butler to Johnson, offered by the 
plaintiffs as an ancient document, cited: Strowd v. Springfield, 28 
Tex. 649; Williams v. Conger, 49 Tex. 582, 594, et seq ; Gainer v. Cot- 
ton, 49 Tex. 102, 116-118; Holmes v. Coryell, 58 Tex. 688; Jordan 
?. Robson, 27 Tex. 612; Willis 2. Lewis, 28 Tex. 185; Houston z. Blythe, 
VOL. LXV—29 
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60 Tex. 506; Belcher, et al. 7. Fox, 60 Tex. 527; Cox v. Cock, 59 Tex, 
521; 1 Greenl. Ev., par. 564; Harrison v. Boring, 44 Tex. 255, 

On the proposition that the court erred in excluding the certified 
copy of the act of sale nade by Jos. Butler to David Brown before q 
judge of the first instance, in 1835, offered in evidence by the defend. 
ants, they cited: Thorn’s Heirs v. Frazer’s Heirs, 60 Tex. 262; Mills 
v. Herndon, 60 Tex. 357; Holmes v. Coryell, 58 Tex. 685; Bigham p. 
Talbot, et al., 63 Tex. 271; Ragsdale v. Robinson, 48 Tex. 379; Kings. 
ton v. Pickens, 48 Tex. 395; Flannagan v. Boggess, 46 Tex. 335; Wil. 
son v. Smith, 50 Tex. 370; Farris v. Gilbert, Ib. 356; Knowles v. Tor- 
bitt, 53 Tex. 558; Bowles v. Beall, 60 Tex. 324; Varamendiz. Hutchins, 
48 Tex. 551; Waelder v. Carroll, 29 Tex. 329; Hanrick v. Dodd. 62 Tex, 
75; Bateman v. Bateman, 21 Tex. 433; Hooper zv. Hall, 30 Tex. 154; 
Lee v. Wharton, 11 Tex. 64-72; Botts v. Martin, 44 Tex. 91; Proy. 
Const. of Tex., Pas. Dig., art. 6, p. 26; Burton et al. v. Ferguson et 
al., 49 Ind., 488. 

And as to effect of payment of taxes: Glasscock v. Hughes, 55 Tex. 

73; ‘‘Boundaries Jefferson Co. ete.’’ Pas. Dig., p. 175. 

On alleged error of the court in its charge to the jury, they cited; 
Jordan v. Robson, 27 Tex. 612; Williams v. Conger, 49 Tex. 582-596; 
Willis v. Lewis, 28 Tex. 185; H. & T. C. R’y v. Nixon, 52 Tex. 20; 
Williams v. Davidson, 43 Tex. 2 


Thos. J. Russell, for appellees, that the deed from Butler to John- 
son, offered in evidence by the plaintiffs, as an ancient document, 
was properly admitted, cited: Hollis v. Dashiel, 52 Tex. 187; How- 
ard v. Colquhoun, 28 Tex. 154; 1 Greenl. Ev., sec. 564, note 3 ; Gainer 
v. Cotton, 49 Tex. 101; Strowd v. Springfield, 28 Tex. 649; Cox 2, 
Cock, 59 Tex. 521; 1 Phil. Ev., p. 477; Id. Cowan & Hill’s Notes, 903. 

That the instrument offered in evidence by the defendants as a 
certified copy of an act of sale made by Jos. Butler to David Brown, 
before a judge of the first instance in 1835, was properly excluded, he 
cited: Broxson v. McDougal, 63 Tex. 193; P. D , 4973, 4975; Norris 
~. Hunt, 51 Tex. 609; Johnson v. Granger, 51 Tex. 42; Knowles 2. 
Torbitt, 53 Tex. 557; Waelder v. Carroll, 29 Tex. 317; Kingston 2, 
Pickens, 46 Tex. 99. 

Onthe right of plaintiffs to withdraw their agreement, waiving proof 
of certain facts, he cited: Hancock v. Winans, 20 Tex. 320; Botts 2. 
Martin, 44 Tex. 91. 


ROBERTSON, ASSOCIATE JUSTICE.—The appellees brought this suit 
for a league of land in Jefferson county, granted to Joseph Butler. 





















































BEAUMONT PASTURE Co. V. PRESTON & SMITH. 





Opinion of the court. 


= — a ——EEE 


They claimed under an instrument purporting to be a deed from 
Joseph Butler to E. D. Johnson, dated September 16, 1840. Upon 
the paper is what purports to be the proof of the deed for registra- 
tion by two of the three subscribing witnesses before the chief justice 
of Shelby county, and where the seal should be impressed is a red 
stain, which may be the relic of a sealing wafer. The certificate of 
proof is dated November 5, 1840, and upon it, as sufficient authenti- 





cation, the paper was admitted to record in the proper county, on 
Mareh 23, 1837. The instrument is worn, and, in appearance, aged. 
The plaintiffs, who claimed under it, produced it at the trial, and it 
was shown that they obtained it from the party named in it as ven- 
dee. The name of the grantee and the date appear to have been 
written in a different ink and penmanship, and, probably, at a differ- 
ent time from the other words in the instrument. The naked eye 
does not discover the change in the date testified about by the 
experts. 

In making the proof upon which such paper gets to the jury, the 
party offering it proceeds ex parte. If, without considering any 
other evidence than that produced by him, there is enough to raise 
an issue of fact upon the genuineness of the document, it is proper 
for the court to allow the paper to go before the jury, and the issue 
of fact is then determined by them, after hearing all the testimony 
on both sides. 49 Tex. 594; Id., 118; 1 Greenl. Ev., see. 21. 

The preliminary proof before the judge is merely an earnest of the 
issue. What shall be sufficient for this purpose cannot probably be 
embraced in a definition that would suit the peculiar facts of every 
case. It would be always proper to admit the paper when the proof 

is sufficient, if none opposing is offered, to sustain a verdict in favor 
m of the genuineness of the instrument. In some eases it might be 


a a : , : 
proper to admit it on less than this. Without stamping upon the tes- 

n ‘ , 

: timony any estimate of the weight we may attach to it, we think 

1e : ; : 

is the paper purporting to be a deed from Butler to Johnson was prop- 
erly admitted to go before the jury for them to pass on the question 
of genuineness. 

v 


In this connection it may be remarked that it is not a correct prae- 
of tice for the court to charge the jury that such and such proof consti- 
tutes prima facie evidence of the execution or genuineness of the 


. paper in question. In the ease of Cox v. Cock, 59 Tex. 524, that 

charge was not considered reversible error under the facts of the 
it case, and in Holmes v. Coryell, 58 Tex. 689, the error was covered by 
r other instructions, and it evidently did not influence the result. In 


this case, the charge given at the request of the appellant very likely 
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eorrected any misapprehension on the part of the jury, which the 
4 court’s instructions may have induced. 
ai With respect to an instrument offered as ancient, the jury should 
4 be informed of the conditions upon which the law dispenses with the 
if ordinary methods of proving the execution of private writings, but 
| whether the conditions exist or not, and whether the circumstances 
| proved to corroborate the antiquity and genuineness of the paper 
‘ are sufficient, after the court has heard enough to make the issue, 
: should be determined by the jury as any other fact, without any inti- 
: mation of the judge’s opinion. It is entirely proper in our practice 
for the court to instruct the jury that a fact proved on one side, with 
: no conflicting proof on the other, is an established fact. Again, when 
the statute declares that certain testimony shall be prima facie eyi- 
dence of a fact, to instruct the jury to accord to the testimony this 
weight is allowable. But when, though there may be no conflict upon 
the circumstances in evidence, their sufficiency to establish another 
fact is an issue before the jury, the court ought not to prejudice their 
determination by telling them what might be considered as a prima 
facie case. This is fixing the weight of a portion of the evidence, 
and is an unwarranted invasion of the jury’s province. 

Courts of chancery have built up a great and wise system of 
rules to govern themselves in determining questions of fact. They 
are but so many scales for weighing the different kinds and phases of 
testimony not allowed to be furnished to the jury. A jury knows 
nothing of these rules; they search for the truth with the free use of 
all their faculties, and doubtless find it more generally by instinet, 
intuition and common sense than they would by any process that 
would filter or exclude the use of these honest and fearless guides. 
The finest feature, perhaps, of a jury trial is that it ends in a verdict 
which is not the result of artificial and technical tests and measures ; 
and this feature our statute has carefully preserved by forbidding an 
instruction upon the weight of the evidence. 

The defendants claimed the land by a regular chain of transfers 
from David Brown down to them, and offered in evidence a certified 
copy, from the records of Jefferson county, of the testimonio or 
second original of an authentic act of sale from Joseph Butler to 
David Brown. This paper, as a recorded instrument, was impeached 
by the statutory affidavit, and, to fulfill the requirements of the com- 
mon law, the defendants proved a thorough search for the protocol in 
the office of the county clerk of San Augustine county. The regis- 

tered testimonio purported to evidence an act of sale before A. 
Hotchkiss, as judge of the first instance, on December 16, 1835. 









1886. | BEAUMONT PASTURE Co. Vv. PRESTON & SMITH. 453 


Opinion of the court. 






































Article 14, of the Provisional Government of Texas, required these 
judges toturn over tot heir successors in office the records and papers in 
their official custody, and their successors were required by the act 
of December 20, 1836, sec. 33, which created the county recorder’s 
office as it has substantially ever since existed, to turn over to the 
county clerks (the recorders) of their several counties their papers 
and records. ‘The protocol, or first original of the authentie act of 
sale, should properly have been deposited and preserved in the office 
which the defendants caused carefully to be searched for it. They 
proved that they were unable to find this first original. 

To show that the testimonio had been acted upon, they introduced 
and proved the execution of the original deed from E. O. LeGrand to 
B. R. Wallace (from whom the defendants deraigned title by compe- 
tent proof), dated August 21, 1841, witnessed by W. B. Ochiltree 
and F. L. Green, and by them proved for record before the clerk of 
the county court of Jefferson county, on August 29, 1841, and, on the 
same day, recorded, The execution of this instrument was attacked 
by affidavit, and it was proven by Col. F. B. Sexton, who stated that 
the deed was in the handwriting of B. R. Wallace, the signature to 
| it in the hand of E. O. LeGrand, and the witnesses’ names in their 

respective hands. The defendants also produced the original record 
book D, of Jefferson county, and proved that the record of this deed 
was in the handwriting of A. Calder, the then county clerk, and that 
the certificate and proof of registration indorsed on the original deed 
was also in his hand. 

They also read in evidence a duly certified copy of a deed from 
David Brown to E. O. LeGrand, dated December 25, 1840, which 
was acknowledged by Brown for registration before the chief justice 
of San Augustine county, on January 11, 1841, and recorded April 
16, 1841. An affidavit of forgery was also filed against this deed, and 
the defendants produced the original book D of the Jeffetson county 
records, and proved the registration in the handwriting of the clerk, 
A. Calder, and proved by the party making the affidavit of forgery 
that his statement was based on no personal knowledge. This deed 
appears of record in the book D, at pages 216, 217, and 218. They 
showed in the same book, on pages 215 and 216, the registration of 
the testimonio, purporting to be done by the same clerk, A. Calder. 
The two instruments were probably copied in the record by the 
same hand, but we do not find any proof of this in the long bill of 
exceptions. The defendants also proved that those claiming under 
this testimonio paid the taxes on the land, from 1848 to 1877. 

They, the defendants, introduced an official, translated copy of the 
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grant to Joseph Butler, from which it appeared that A. Hotchkiss 
acted as agent of the colonization contractor in recommending the 
extention of title, and David Brown made the original survey of the 
land for Butler. The proof thus authorized the admission of the cer- 
tified copy of the testimonio, if that instrument was duly registered. 
We now advance to that enquiry. 

The courts construed the act of 1836, Hartley’s Dig., art 2754, to 
authorize the registration of the second original of authentic acts, but 
held that some proof to admit them to record was indispensable, 
Wood v. Welder, 42 Tex. 396; Hutchins v7. Bacon, 46 Tex. 411. The 
acknowledgment, alone, of the officer authenticating the transaction, 
his acknowledgment with proof by him of the handwriting of the 
grantor, and proof of the handwriting of the instrumental witnesses, 
have all been held sufficient under that act—McKissock v. Colquhoun, 
18 Tex. 150; Secrest v. Jones, 21 Tex. 125; Gainer v. Cotton, 49 Tex. 
103; Beaty v. Whitaker, 23 Tex. 527—but some proof in every instance 
was required. 

The act of 1839, Hartley’s Dig., art. 2761, authorized the registra- 
tion or use in evidence of a copy of the protocol, duly certified by 
the officer having the custody of it, but it did not authorize the record 
of the testimonio. Lambert v. Weir, 27 Tex. 360. It was said by 
Judge Hemphill, in Titus 7. Kimbro, 8 Tex. 210, that this law ignored 
the testimonio, and, in violation of the first principles of evidence, 
exalts above the second original a mere copy. He also said that in 
all that early legislation, the testimonio, though really possessing 
extraordinary authenticity, was either not understood or was strangely 
disfavored. 

Our reports show that a large proportion of the conveyancing prior 
to 1836, in the territory now embraced in the state of Texas, was done 
in the form of authentic acts, and, in originating the policy of requir- 
ing the exposure of the condition of land titles upon public records, 
it is somewhat remarkable that no definite provision was made for 
the only evidence of his right the interested party was allowed to 
possess. In the violent change of government and officers, it must 
have been known, or very shortly afterwards discovered, that a great 
number of the protocols would never reach even the uncertain custody 
of the county recorder. Considering the territorial extent of the muni- 
cipal divisions of Coahuila and Texas, and the rapid formation of new 
counties after the secession of Texas, some of them, Jefferson county 
among the number, having a recognized existence without a known 
beginning, it was inevitable that the protocol, if preserved through 
all the risks to which it was exposed, would be irremovably, and, 
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perhaps, undiscoverably lodged in an office, in many instances, a great 
number of miles from the land it conveys. 

It was natural that the claimants of land under such instruments, 
fully proved and credited by their own proper vigor, when formally 
executed under the law in force prior to the revolution, would, upon 
the establishment of registration offices, seek that sanctuary with 
their only evidences of title. Construing the statute for themselves, for 
it was not until Titus v. Kimbro, 8 Tex. 210, that there was any distinet 
intimation from the courts, some would make such proof of the testi- 
monio aS was obtainable, the varieties of which are illustrated in 
reported cases, while a large number deceived by the high authen- 
ticity of the testimonio under former laws, would content themselves 
with the spreading upon the record the paper as given to them. The 
failure of the courts for a long time to rule definitely that the regis- 
tration of the testimonio, without proof, was unauthorized, may ae- 
count for the absence of distinct legislation. The question as to the 
validity of such registration was merely suggested in the case of Smith 
v. Townsend, Dallam, p. 570; and, in Paschal v. Perez, 7 Tex. 348, and 





Titus v. Kimbro, 8 Tex. 210, the question was not raised or decided, 
but a view of the statute of 1836 was indicated, probably inconsistent 





with the validity of the registration of such papers without some 
proof. The question was incidently discussed but never really 
decided until, in the case of Lambert v. Weir, 27 Tex. 364, it was said 
to be considered as settled since the case of Titus 7. Kimbro. It may 
have been better, by an early and decisive exposure of the situation, 
to induce legislation for the protection and preservation of papers, in 
themselves possessing great probative force, and evidencing valuable 
and meritorious claims. Since Lambert v. Weir, its enunciation of 
the law has been repeated in a number of cases. Under all the early 
acts, the registration of the testimonio, without proof, is determined 
by an impregnable array of authority to be invalid. 

It only remains to ascertain, whether such record is within the 
scope of the healing act of 1860. Section 2 of that act, Pas. Dig., 
art. 5021, provides, that ‘‘any grant, deed, or other instrument of 
writing for the conveyance of real estate or personal property, or 
both; or for the settlement thereof in marriage, or separate property, 
or conveyance of the same in mortgage, or trust to uses, or on condi- 
tions, as well as every other deed or instrument required or permitted 
by law to be registered, and which shall have been heretofore regis- 
tered or recorded, shall be held to have been lawfully registered, with 
the full effect and consequences of existing laws; provided, the same 
shall have been acknowledged by the grantor or grantors, before any chief 
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justice or associate justices, or clerk of the county court, or notary 
public, in any county of the late republic, or the now state of Texas, 
or judge of the department of Brazos, or any primary judge or judge 
of the first instance in 1835 or 1836, or proven before any such Officer, 
by one or more of the subscribing witnesses thereto, and certified by 
such officer, whether such acknowledgement or proof shall have been 
made before any such officer of the county where such instrument 
should have been recorded or not.’? [The sense of the act, as applied 
to this case, is seen in reading only the words we have italicized. ] 

The registration of instruments upon proper proofs, but taken 
before officers in the wrong county, had already been cured, except as 
to county clerks, by the act of February 5, 1841. Pas. Dig., art. 4977, 

It had already been held that a deed acknowledged before a prim- 
ary judge, by the grantor, was lawfully admitted to record, on the 
ground that a primary judge, under the act of 1836, was ex oficioa 
notary public. Butler v. Dunagan, 19 Tex. 565. It had also been 
held that a judge of the first instance, acting with two instrumental 
and two assisting witnesses, had the same power possessed by a notary 
to authenticate and give effect to acts of sale. MecKissock v. Colqu- 
houn, 18 Tex. 151. 

Since the passage of the act of 1860, we have not been able to find 
the report of any case in which a testimonio, certified in 1835 or 1836 
by a primary judge, or judge of the first instance, has been held not 
properly registered without additional proof. In Hawley z. Bullock, 
29 Tex. 216, a conveyance or authentic act of sale to David Brown, 
executed on May 8, 1835, before A. Hotchkiss, as judge of the first 
instance, the genuineness of which it seems was not controverted, it was 
said, ‘‘never has been properly registered,’’ but it does not appear, 
from the report of the case, how the instrument was authenticated, or 
that it was recorded at all in the proper county. The land was in 
Jefferson county, but the county clerk testified that a search in his 
records, in 1857, failed to discover the record of the deed or act. No 
testimonio, dated in 1835 or 1836, has since the act of 1860 been held 
not properly recorded, if registered in the proper county and authen- 
ticated by the proper judge, as shown by the reports. 

The first and the second original of authentic acts were executed at 
the same time. The grantor was required to sign the protocol, and 
whilst the testimonio is in form acontemporaneous copy of the body 
and names to the original, it is believed that in practice it was 
usual, or not unusual, for the grantor to sign his own name to both 
originals. This was likely the case in MeKissock v. Colquhoun, 18 
Tex. 150. 
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Long before the act of 1860, the protocol had a fixed and unchange- 
able abode in the office of the county clerk, in the county in which it 
: was executed, regardless of the location of the land. The person 
interested in it had no right to remove it or change its custody. 
. When preserved and finally deposited in the proper office, the act of 
1839 had already made adequate provision for the registration of a 
certified copy of it in the proper county. Gainer v. Cotton, 49 Tex. 
114. 

The only instrument connected with authentic acts, in the posses- 
sion or reach of the private individual, which could have upon it the 
original signature or certificate of the primary judge, or judge of the 
first instance, was the testimonio. 

The original certificate to the testimonio, a copy of which was 





offered by defendants, was dated one day before the date of the pro- 
tocol. Being executed at the same time and both probably signed by 
the grantor, the discrepancy no more needs explanation than if the 
certificate had been dated one day after instead of one day before the 
first original.. There was no room, it may here be remarked, for any 
objection to the certified copy on this ground, and it was properly not 
considered by the district court. The acknowledgment of an instru- 
ment for registration, it has been held, need not be appended to it, 
but may be embraced in the body of it in the form used in the civil 


law, inthe authentication of acts of sale. Brownson zv. Scanlon, 59 Tex. 
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Prior to the act of 1860, a testimonio was permitted by law to be 
registered. That, a copy of which was offered by defendants, had 
been registered, and the registration of it was validated by that act, 
“provided ’’ it was ‘‘acknowledged by the grantor * * ¥*  be- 
fore * * * a judge of the first instance in 1835 or 1836, * * * and 
certified by such officer.” 

The instrument, as recorded in Jefferson county, states: ‘‘In the 
town of San Augustine, on December 16, 1835, before me Augustus 
Hotchkiss, judge’of the first instance, and the witnesses named at the 
end, appeared the citizen Joseph Butler, whom I know, and to whose 
act I give faith, and declares that he grants in real and public 
sale * * * .’? Thus he declares, ‘‘* * * and signed the same 
before me and the witnesses, * * * together with those of my 
assistance, with whom I authenticate, for want of a notary, in com- 
formity with law.’’ Then follows the name of the grantor, the wit- 
nesses and the officer. 

Then follows this certificate : 

“T do hereby certify this to be a true and correct copy of the 
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original which exists in this office under my charge. San Augustine, 
| December 15th, 1835. 

i] Witness: Witness : A. Horcnxiss, 
i S. W. BLOUNT, THos. J. STANSBURY.”’ 


Cut off this last certificate and there is left just such paper as wag 
held to be properly recorded in the case of Brownson v. Scanlan, 59 

Tex. 222. The certificate shows that the instrument recorded was the 

second instead of the first original. It contains every requisite of 
ah an acknowledgment of a deed for registration. It lacks but one 
essential of a proven deed, and that is the signature of the grantor, 
if, indeed, it was not signed by him. The old laws dispensed with 
af inquiry as to the grantor’s signature, and only required proof of the 
. signature of the officer. 

The decisions had fixed the right of the testimonio to go to record 
upon proof of the signature of the officer. If the statute, which can- 
not apply to the protocol, for reasons already stated, has any effeet at 
all, it must be held to give authenticity, without proof, to the signa- 
ture of the judge of the first instance. It was intended to make valid 
certain registrations made upon proof insufficient under former laws, 
The signature of the judge of the first instance, formerly required to 
be proved, is made to prove itself as to acts done in 1835 and 1836, 
To give that clause of the act relating to primary judges and judges 
of the first instance any curative effect, or any effect at all, not 
already accomplished by older laws and established rules of decision, 
it must be construed to embrace such instruments as that relied upon 
by the defendants. 

The healing act of 1846, it was held, should be liberally construed, 
Butler 7. Dunagan, 19 Tex. 565, and the same principle of interpre- 
tation should be applied to that of 1860; particularly with reference 





to a record that, in some jurisdictions, would be considered proved 
by its antiquity. Wharton Ev., see. 115. 

The language of the act is not clearly comprehensive of such doe- 
uments. They are in the scope of the equity of the statute, the 
language used is meaningless if it does not embrace them, and we 
think it was the intention of the legislature, in the clauses quoted, to 
silence controversy over the registration of testimonios certified in 
the troubled and eventful years named in the act. We, therefore, 
conclude, that the court erred in sustaining the objection to the copy 
that the original was not properly recorded. 

The defendants did not prove the loss of the original testimonio, or 






any search for it, but the introduction of the certified copy was not 
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e, 7 objected to on this ground. It was probably taken for granted that, 
after the lapse of so long a time, the failure to produce the original 
sufficiently proved its loss. This was not a correct assumption. If 
the original exists and can be found, it should be produced; if it ean- 
not be found, that fact should be proved. This might not be 
1s required if the defendants were offering a certified copy of the pro- 
9 tocol, as in the case of Shepherd v. Harrison, 54 Tex. 96, and. for the 
1e reasons there stated. These reasons do not apply when the proof 
of offered is secondary to the testimonio itself. 
e There was no error in the refusal of the court to consider, as part 
r, of defendants’ preliminary proof of the authentic act, the agreement 
h of the plaintiff indorsed on the certified copy. The object, originally, 
e of making it was to avoid an application for continuance. If it had 
been stated in the face of it that it should apply only to the particular 
d trial, it would have been just as effective to defeat the continuance. 
1- The defendants were not prejudiced by the failure of the parties to 
ut express the limitation in the face of the paper. Notice of their pur- 
1- pose to contest its use was given long enough before the final trial to 
d enable the defendants to supply any proof made requisite by the 
$, exclusion of the agreement. 
0 It was further proved by the plaintiffs, that the agreement was 
5, made under a misapprehension of the facts. Botts 7. Martin, 44 
6 Tex. 91. Such agreements have no particular sanctity arising from 
it the fact that they are made in the course of a judicial proceeding. 
L, They are still contracts that may be set aside if entered into under 
n a mistake of fact. The proceeding to set them aside is summary, and 
is addressed, in a large measure, to the discretion of the trial court. 
i, Hancock v. Winans, 20 Tex. 320. 
,- Independent of this agreement the defendant proved enough, not- 
e withstanding the affidavit of forgery, to raise the issue of fact upon 
the genuineness of the act of sale, and the certified copy of the testi- 
monio from what, if the testimonio was genuine, was a proper record 
, of it, ought to have been allowed to go to the jury. The case made for 
e the introduction of the copy is very similar in many of its features to 
@ that of Holmes v. Coryell, 58 Tex. 687, and on that authority the 
0 copy should have been allowed. The corroborative proof, introduced 
n by defendants, has already been stated as fully as we deem it necessary. 


. The objection that the act of sale does not identify the land was 


] 

y not well taken. The land conveyed was a league of land granted to 
Joseph Butler by the ‘‘state’’; a league (and only one) of land was 

r shown to have been granted to Joseph Butler by the state of Coahuila 


and Texas ; the vendor and vendee both resided in that state [the seces- 
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sion of Texas had probably not then been practically consummated for 
all purposes], and they were effecting a transaction before an officer of 
that state. This, we think, identifies the source of the grant, as the 
state Coahuila and Texas and the name of the grantee is stated, 
Brown made the survey for Butler, Hotchkiss recommended the 
extension of the title, and no other grant was made to Butler, Ip 
these lights we read, in the words of the instrument, a sufficient defi- 
nition of the subject matter of the transaction. 

All the objections that were urged to the reading of the certified 
copy ought to have been overruled, and the issue, as to the gennine- 
ness of the testimonio and the reality of the original act of sale 
should have been submitted to the jury. The failure to prove that 
A. Hotchkiss was a judge of the first instance in 1585, the failure to 
account for the original testimonio and to take the testimony of any 
assisting witness shown to be yet living, go to the jury along with 
the flock of circumstances bearing upon the issue to be considered 
and weighed by them. 

The degree of diligence the jury would exact of the party relying on 
such an instrument, in exhausting the probable sources of corrobora- 
tion, would properly depend upon the age of the paper and the pro- 
bative effect of the facts proved. His duty is to prove enough to 
reasonably satisfy an unbiased mind that the instrument once existed 
and was genuine. When this measure is filled the jury alone can 
determine. 

There are numerous other assignments of error complaining of the 
charge of the court, and of the refusal to give special charges requested 
by the defendants. The most of these relate to the introduction, 
admissibility and proof of ancient documents, and have already been 
considered. The others, in view of the reversal of the judgment on 
the points already noticed, do not require consideration. The judg- 
ment is reversed and the cause remanded. 

REVERSED AND REMANDED, 
{Opinion delivered February 12, 1886. ] 
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1. AGENCY—INCIDENTAL POWERS OF AGENT—Every agency carries with it or includes 


in it, as an incident, all the powers that are necessary, proper or usu il as means 
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to effectuate the purpose for which it was created, unless the inference of such 
powers is expressly excluded by the instrument creating the agency or by the 
circumstances of the business to which the agency relates. 

9, SAME— WHEN EXISTENCE OF INCIDENTAL POWERS A QUESTION FOR THE JURY—Inci- 
dental powers may be held, in a given case, to exist by inference or intendment 
of law; in another, their existence may be a mere inference of fact arising 
from the circumstances of the particular case. In the latter, the question of 
their existence is one for the jury to determine, and this court will not, in such 
a case, disturb their verdict where there was a conflict in the evidence, unless 
there was some error in the charge of the court, submitting to them the ques- 
tion of authority. ; 

8, SAME—IMPLIED POWERS OF AGENT—WHAT NECESSARY TO CONSIDER IN DETERMINING— 
In order to ascertain the powers which are to be implied from the direct or 
principal authority conferred verbally and in very general terms on an agent, to 
whom, as sole manager, had been entrusted the conduct of a large mercantile 
business, it is not only proper, but also necessary, to consider the character of 
the business, the manner in which it is usual to carry on such a business, and, 
where the agency has continued for a long time, the manner in which the par- 
ticular business was conducted. 

4, PRINCIPAL AND AGENT—ASSUMED AUTHORITY—-NOTICE—INNOCENT THIRD PERSONS— 
EstoppEL—A principal who does not use the means within his reach, which, for 
his own protection, prudence would suggest, to ascertain how his agent clothed 
with general powers in a particular business, conducts that business, when the 
use of such means would lead to knowledge that the agent is holding himself 
out as the possessor of authority to do acts which the principal never intended 
he should do, should not be heard to deny notice of the authority which the 
agent has assumed to exercise, or to deny the existence of such authority, when 
to do so would operate to the injury of a person who, on the faith of an open 
and long continued exercise of such apparent power, has dealt with the agent 
in the belief of its real existence 

5. SamME—If one, with notice that his agent assumes to have and to exercise a power 
he really does not possess, as agent, permits the agent to hold himself out as 
clothed with such power, then the principal will be as fully bound by the acts 
of the agent as though the latter possessed the power, in so faras third persons 
who rely upon the apparent authority are concerned 

6. SAME—IMPLIED POWER OF AGENT TO BORROW MONEY—WHEN NOT A QUESTION OF 
LAW—See this case held to be one in which the power of an agent to borrow 
money may exist by implication; and for facts and circumstances held to be 
such that it cannot be determined, as matter of law, that such a power was not 
within the scope of the general powers of the agent. 


~I 


. SAME—NoTICcE—EsToprpEL—See opinion in this case for facts and circumstances 

held to estop the principal to deny notice of the unauthorized acts of the agent. 
8, SaME—RATIFICATION—Sex opinion in this case for facts held to amount to a sub- 
sequent ratification by the principal of the agent’s unauthorized acts. 


APPEAL from Houston. Tried below before the Hon. F. A. Wil- 
liams. 

This was a suit on a promissory note for $800, executed to the 
appellee, L. W. Cooper, by James Collins, in the name of Collins & 
Douglas, a firm composed of E. M. Collins and M. C. Douglas, for 
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money borrowed and used by him in a mercantile business, which he, 
as sole manager, was at the time conducting for that firm. 

The defendants answered, denying, under oath, the authority of 
James Collins to execute the note in question, and also his authority 
to borrow money in their name. There was a trial by jury, resulting 
in a verdict and judgment in favor of the plaintiff, Cooper, for the 
amount of the debt and costs. Defendants appealed. 

The paragraphs of the court’s charge to the jury, assigned as 
error, were as follows: 

“If you find that Collins was an agent of defendants, but that 
express authority was not given to him, assuch agent, to borrow money 
for defendants, then you may look to the contract between them as 
it may be shown, by the evidence, the nature and character of the 
business in which Collins was employed to act as agent, and all the 
transactions between them, and ascertain whether or not it is to be 
fairly implied as contemplated by them or embraced in the scope of 
his employment as agreed on between them, that he should have 
such powers to borrow money to be used in such business.’”’ 

‘Tf defendant (meaning Collins) borrowed money from plaintiff for 
the benefit of defendants, without authority from defendants, either 
express or implied, and if defendants, knowing that such money had 
been borrowed, ratified and acquiesced in the act of Collins, or know- 
ing such money to be borrowed, accepted the benefit of it, then they 
would be held bound by the act of Collins, as much as if they had 
authorized it before it was done.”’ 

‘‘Tf you should find that Collins borrowed money from plaintiff, 
claiming to act as agent of defendants, and if such act of borrowing 
was within the usual and ordinary scope or purview of the business 
in which Collins was employed, and which he was authorized by 
defendants to conduct and carry on, and plaintiff loaned the money 
to Collins for the benefit of defendants, then defendants would be 
bound for such money, even if, by the private contract between 
defendants and Collins, he was not authorized to borrow money, 
unless plaintiff knew he was not so authorized when he loaned the 
money.’’ 

The special instruction asked by the plaintiff and granted by the 
court, the granting of which was assigned as error, was as follows: 

‘*Tt is not necessary for plaintiff to show any express authority in 
James Collins to borrow money to render defendants liable. If 
money was borrowed by Collins in the general course and conduet of 
the business, and defendants knew this fact and acquiesced in it, and 
the note sued on was given for money borrowed of plaintiff, by Col- 

















































COLLINS & DOUGLAS V. COOPER. 





Argument for the appellees. 





ins, for the business, and the money was in good faith used in the 
pusiness, and plaintiff had no knowledge of any want of express 
authority on Collins’ part to borrow money, then you will find for 
plaintiff.’ 

The special instruction asked by the defendants and refused by the 
court, the refusal of which was assigned as error, was as follows: 

“The jury are instructed, that the defendants in the case are bound 
py the acts of their agent, James Collins, only in respect to such acts 
aS come within the seope of his authority; that if the evidence shows 
James Collins to be the agent of defendants to conduct and carry ona 
mercantile business in the town of Crockett, being placed in the pos- 
session of a stock of goods and assets with which to conduct such 
business, and without express authority from the defendants, the 
went would not be authorized to borrow money and execute the note 
in the name of the defendants, even though the same was used in 
sich business.”’ 

From the foregoing statement, and the opinion of the court, the 
“ase will be anderstood. 


Nunn & Aldrich, tor appellants, on questions discussed in the opin- 
jon, cited: Latham v. Pledger, 11 Tex. 439; Reese v. Medlock, 27 
Tex. 120; MeCormick v. Bush, 38 Tex. 320; Com. Bank v. Jones, 18 
Tex. 811; McAlpin v. Cassidy, 17 Tex. 449; Harrington v. Moore, 21 
Tex. 546; Smith’s Mere. Law, pp. 170, 172, 175, 177; 1 Parson on 
Cont., p. 58, note e; Id., p. 40, note a; Hawtayin v. Bourne, 7 M. & 
W. 595; 1 Parson on Cont., p. 43, note e; Story on Agency, sees. 21, 
22. 62, 62, 65, 64, 65, 66, 67, 68, 69, and note 4; 1 Wait’s Acts. and 
Def., 222, 226, 230, 233, 240; Abbott's Trial Ev., pp. 241, 242; Han- 
cock v. Horan, 15 Tex. 507; Chandler v. Van Roeder, 24 How. 244; 
Austin v. Talk, 20 Tex. 164; Wintz v, Morrison, 17 Tex. 372; Thomp- 
son v7. Shannon, 9 Tex. 537; MeGreal v. Wilson, 9 Tex. 4 29; Wheeler 
v Moody, 9 Tex. 372; Love v. Wyatt, 19 Tex. 312; Smithwick 2. 
Andrews, 24 Tex. 494; Garrett v7. Chambliss, 24 Tex. 619; Pieree z. 
Randolph, 12 Tex. 290; Green v. Hill, 4 Tex. 465; Story on Ageney, 
secs. 21, 22, 62, 69, note 4; Bronson v. Chappell, 12 Wall. 683; Schim- 
melpennich v7. Bayard, 1 Peters 264; 1. Parson on Cont., p. 62; Ros- 
siter v. Rossiter, 8 Wend. 494; Commercial Bank v. Jones, 18 Tex. 
811; Vincent v. Rather, 31 Tex. 77; Owings ». Hull, 9 Peters, 629; 
Bronson v. Chappell, 12 Wall. 683; Smith v. Sublett, 28 Tex. 163 ; 
Blane v. Proudfit, 3 Cal. 207; Owings v. Hull, 9 Peters. 607. 


Denson & Burnett, for appellees, on questions discussed in the opin- 
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ion, cited: Raymond v. Mann, 45 Tex. 301; H. & T. C. R’y Co, o, 
Chandler, 51 Tex. 420, 421; Henderson v. R’y Co., 17 Tex. 560; Ap 
bott’s Trial Ev. 242; 2 Greenl. Ev., sees. 61, 65-67; Story on Ageney, 
secs. 87, 95, 96; 1 Wait’s Act. and Def. 286, 287; Martin v. Webb, 119 
U. S. 14, 15; Merchants’ Bank v. State Bank, 10 Wall. 644; Mining 
Co. v. National Bank, 96 U. 8. 640; Turner v. Keller, 66 N. Y. 66: 
Dolifus v. Frosch, 1 Denio, 368; Merriman zv. Fulton, 29 Tex. 105, 106, 


STAYTON, ASSOCIATE JUSTICE.—The agency conferred on James 
Collins in 1869, and continued until near the close of the year 1884, 
through which he conducted, as sole manager, a large mereantile busi- 
ness for the appellants, was given verbally and was of the most gen- 
eral character. The determination of the extent of authority conferred 
on an agent under such circumstances, and in such a manner, often 
becomes difficult; and in such a case it is not only proper, but be- 
comes necessary, to consider the character of the business, the manner 
in which it is usual to carry on such a business, and, where the ageney 
has continued for a long time, the manner ir which the particular 
business was carried on, in order to ascertain the powers which are to 
be implied from the direct or principal authority. 

Every agency ‘‘carries with it, or includes in it, as an incident, all 
the powers which are necessary or proper, or usual, as means to 
effectuate the purpose for which it was created,’’ unless the inference 
of such powers be expressly excluded by the instrument creating the 
agency, or by the circumstances of the business to which the ageney 
relates. Incidental powers may be held, in a given case, to exist by 
inference or intendment of law. Their existence in another case may 
be a mere inference of fact arising from the circumstances of the ease, 
and in such a case the question is one for a jury to determine. There 
is hardly a conflict in the evidence as to the language used in conferring 
the agency on James Collins, nor in reference to the manner in which 
the business was conducted, but the witnesses vary very materially in 
their opinions as to the powers conferred. If, however, there was a 
conflict in the evidence, it would rest with the jury to settle it, and, 
unless there was some error in the charge of the court submitting the 
question of authority to the jury, we could not disturb their verdict. 

James Collins testified that: ‘*The terms of the contract were very 
general in their character, and the contract was verbal. She told me 
to manage the business as I thought best—nothing was said about 
borrowing money. I was to manage the business as I deemed best 
for their interest. I thought it necessary to borrow the money. We 
have to do a large credit business in this section and advance to the 
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farmers, and business cannot be carried on without it.’’ Mrs. Collins 
denied the authority of the agent to borrow money, and stated that 
“there was no contract made with James Collins as to the manner of 
his carrying on the business. I placed such confidence in his integ- 
rity and business capacity that it never occurred to me to suspect that 
the business was being badly managed until it was too late. He did 
business for us since July, 1869, until December, 1884.’’ 

Mrs. Douglas, denied the authority of the agent to borrow money, 
and stated that ‘‘the arrangement with James Collins, as agent, was 
made by Mrs. E. M. Collins, and I do not know of any authority or 
power having been delegated to or conferred upon him in regard to 
the management of the business, except to buy and sell merchandise, 
collect debts due the firm and settle the debts of the firm. The con- 
tract made with James Collins, our agent, was verbal; do not remember 
the exact language used in making the contract. We employed him 
as our agent to take charge of the business for the purpose of buying and 
selling merchandise, collecting debts due the firm, paying debts due 
by the firm, and everything that would come within the scope of doing 
a general mercantile business.’’ 

The evidence shows that for a long series of years the agent had 
borrowed large sums of money from persons resident of the county, 
some of whom were acting in fiduciary capacities, and that for the 
sums so borrowed he executed notes in the names of his principals. 
These notes were regularly entered upon the books of the firm as 
bills payable, the entries giving the names of the creditors, sums due, 
when due, and rates of interest, but not stating that the notes were 
given for borrowed money. The husband of one of the defendants 
was employed in the store for several years ; was book-keeper for one 
year, and knew that borrowed money was used in the business. The 
entire business was conducted openly and without the least econceal- 
ment. 

Under this state of facts, we cannot say that there was not evidence 
from which the jury might have found that the agent had an implied 
authority to borrow money. He was directed to manage the business 
as he deemed best. He deemed it necessary to borrow money ; and 
the inference from his evidence is that it was necessary to do so to 
make advances to farmers, without which the business could not have 
been carried on. We cannot say, as a matter of law, that the borrow- 
ing of money, for the purpose of such a mercantile business, was not 
within the scope of the general powers conferred on the agent. The 
appellants deny that they had knowledge that their agent was bor- 
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rowing money and using it in the conduct of their business until] 
within a short time before his agency ceased. 

They testified with all candor, and there is but little, if any, evi- 
dence to their discredit upon their statements of want of aetuaj 
knowledge of such facts; but it may well be questioned whether, 
under all the facts in evidence, the law does not affect them with 
notice of what clearly appeared upon their own books. They were 
residents of the vicinity in which the business was conducted, fre 
quently in the house, at all times entitled to inspect the books, the 
husband of one of them knew the fact that borrowed mov2y was used 
in the business; the lenders, whose names appeared on the books as 
creditors, secured by notes bearing interest, were residents of the 
county, and were persons who were buyers of goods from the house, 
and not shown to have ever been merchants or sellers of goods, from 
which an inference might be drawn that the notes were executed for 
goods purchased in the usual course of trade. 

Under such circumstances, it seems to us that a principal who 
does not use the means within his reach, which, for his own protee- 
tion, prudence would suggest, to ascertain how an agent, clothed with 
so general a power in a given business, as was James Coliins, conduets 
it, when the use of such means would lead to knowledge that the 
agent is holding himself out as the possessor of authority to do aets 
which the principal never intended he should do, ought not to be 
heard to deny notice of the authority which the agent has assumed to 
exercise, or to deny the existence of such authority, when, to do so, 
will operate to the injury of a person who, on the faith of the open 
and long continued exercise of such apparent power, has dealt with 
the agent on the faith of its real existence. 

There was one instance in which it was shown that the appellants 
had actual notice that the agent had borrowed money for them, and 
it does not appear that they repudiated his act. This would tend, of 
itself, to show not only that they had some notice of his course of 
dealing, but also to show that they recognized the act as within the 
scope of the business confided to him. If one, with notice that his 
agent assumes to have and to exercise a given power as agent, which 
he really has not, permits him to hold himself out as his agent clothed 
with such power, then he will be as fully bound by the act of the 
agent as though he had the power, in so far as third persons, who 
rely upon the apparent power, are concerned. 

The question of notice to the appellants, of the power which Col- 
lins was assuming to exercise as their agent, was one which the evi- 
dence justified the court in submitting tothe jury. The evidence 
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shows that prior to the institution of this suit, with the consent of the 
appellants, suits were brought against them by other persons from 
whom their agent, Collins, had borrowed money, and that in these 
suits attachments were sued out and levied. After this a composition 
was made with all home creditors, except three, including most of 
those whose claims were for money borrowed by the agent, Collins, 
and, to secure the parties thereto, a trust deed was made to three trus- 
tees, with power to sell property therein named. 

Mrs. Collins, in her evidence, states: ‘‘We haveagreed, in so far 
as we can, to pay all just claims against said firm, whether for bor- 
rowed money or otherwise * * L. W. Cooper was invited to 
attend the meeting of the creditors of said firm and present his claim, 
which he declined to do. J. R. B. Barber’s claim was not presented 
until several weeks after the creditor’s meeting, and G. G. Hancock’s 
claim was not presented. Thus, those three claims were left out.’’ 

Mrs. Douglas testified: ‘*‘ We have agreed to pay all said borrowed 
money and all other debts due by our said firm, pro rata, as far as our 
assets would doso. <A part of the said borrowed money has been 
paid. I do not consider it honest not to pay borrowed money, or any 
other just claim, but the plaintiff in this suit has totally disregarded 
several invitations to meet with the balance of the creditors of our 
firm and pro rate his claim with the balance, and I do not consider a 
claim for borrowed money superior to any other just debt. We have 
agreed to pay Mrs. Spencer’s claim, and the claims of all others to 
whom we are owing money, borrowed by James Collins, our agent.’’ 

The attorney for appellants testified that ‘‘he did not, of course, 
represent the plaintiff, but would say that there was nothing said, or 
even whispered, or thought of, between witness and Mrs. Collins and 
Mrs. Douglas in reference to excluding the plaintiff or discriminating 
against him, but, on the contrary, he was invited to a ereditor’s 
meeting, and he, himself, sent plaintiff word by Harry Bayne, in 
effect, that while witness understood the personal relations between 
plaintiff and himself, they had nothing to do with it as a matter of 
business, and if plaintiff should take position with other attaching 
creditors he should be paid as soon as he was reached, according to 
provisions of trust deed.”’ 

It is not shown that appellants borrowed any money otherwise than 
through their agent Collins. The evidence here set out, as well as 
other facts contained in the record, tended to show a ratification of 
the several contracts through which Collins, claiming to act as their 
agent. borrowed money. At the time these matters transpired appel- 
lants had full knowledge of what Collins had done, and might well 
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be held to have ratified his acts. Story on Agency, 252-257, and eita- 
tions; Ewell’s Evans’ Agency, 90. 

The charge of the court was a clear and correct exposition of the 
law applicable to the facts, and the various assignments of error 
based thereon have been considered, and, in effect, disposed of in 
what has been already said. The charges given at request of plain- 
tiff were correct, as was the ruling of the court in admitting evidenee 
that the money borrowed was used in the business of the defendants, 
and that the agent borrowed money from many other persons, which 
was used in the same way. 

The first charge asked by the defendants, and refused by the court, 
made the liability of the defendants to depend upon express authority 
to the agent to borrow money. Such a rule does not exist in cases of 
this character, and has application only in cases of special agencies, 
With agencies, such as conferred on James Collins, the power may 
exist by implication. The second instruction asked was contained in 
the charge given by the court, as was the third charge asked. 

There is no error in the judgment and it wili be affirmed. 

AFFIRMED, 

[Opinion delivered February 12, 1886.] 





H. W. ONKEN v. CHAS. RILEY ET ALS. 
Case No. 2200) 


1, PUBLIC ROADS—PROCEEDINGS TO ESTABLISH—NOTICE TO LAND OWNER—Where the 
owner of land through which the jury of freeholders appoftnted for the purpose 
by the commissioners’ court, proposed to lay out a public road, was present 
when it was so laid out by the jury,and was in attendance upon the court when 
their action was adopted and confirmed, he will not be heard to object to the 
road, on the ground that he had no notice of the proceedings. 

2. SAME—ACT OF FEBRUARY 5, 1884—The act of February 5, 1884, allowing the jury 
appointed by the commissioners to lay out a public road, to call to their assist- 
ance in designating such road the services of the county surveyor, is merely 
directory. It is a method which the jury should pursue, if they can, but if for 
any reason they cannot, their failure to do so would not vitiate their proceed- 
ings, or render illegal or void the action of the commissioners’ court in adopting 


them. 
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AppEAL from Colorado. Tried below before the Hon. R. H. Phelps, 
special judge. 


Kennan & Towwsend, for appellant, on the proposition that the pro- 
ceedings by which appellant’s property was sought to be subjected to 
a public use, were illegal, cited: Const., Bill of Rights, see. 17; Acts 
18th Leg., spec. sess. chap. 15. 


Foard & Thompson, for appellees. 


On February 21, 1885, H. W. Onken, a land owner of Colorado 
county, filed his petition, in the district court of that county, for an 
injunction restraining Steve McCormick, as road overseer, from open- 
ing a public road over plaintiff’s land, and also restraining the com- 
missioners’ court from delegating any other person to do the work. 
It appears, from the judge’s conclusions of fact, that on August 12, 
1884, the commissioners’ court of Colorado county, upon proper peti- 
tion and notice, appointed, from amongst the freeholders of the county, 
a jury to lay out and designate a public road near the town of Weimar, 
in that county; that the jury duly notified the owners of land along 
the proposed route, and, in December following, went upon the 
ground for the purpose of locating the road; that Onken, the plain- 
tiff, was present with the jury when they went along the line of the 
proposed road, but that the county surveyor did not accompany them, 
and no report of their action in the matter was then made, because 
of the failure or refusal of that officer to attend, after request from 
them to do so. 

It further appears that on February 9, 1885, at’a regular term of 
the commissioners’ court, the jury made to the court a statement in 
writing to the effect that they had not been able to fully discharge 
their duties in the matter of the location of the road. beeause of their 
inability to secure the attendance of the county surveyor; that on the 
filing of this statement, the court, by an order entered upon its min 
utes, directed the jury to proceed in their duties, without the aid or 
presence of the surveyor; that the jury then proceeded, in accord- 
ance with this last order, and made their report without further 
notifying the owners of the land along the proposed road, which 
report was adopted by the court, and the road, as defined therein, 
ordered to be opened by the road overseer; and that the plaintiff, at 
the time the jury’s report was being acted on by the court, was pre- 
Sent, resisting its adoption. It also appears that the road, as laid out 
by the jury, did not encroach upon any enclosed lands, but ran 
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between enclosures, and was an old and plainly designated lane that 
had been open and in use for travel by the public for eight or ten years, 

The grounds alleged for the injunction were that plaintiff had had 
no notice of the proceedings, and that the road, as designated by the 
jury, would traverse his land a distance of one thousand seven hun- 
dred and fifty-two varas, and he could not determine, for want of an 
accurate and lawful survey, whether or not it would be necessay for 
him to move his fences, in order to give the required width. The 
preliminary injunction granted by the judge, was, on final hearing, 
dissolved, and the petition dismissed. From that decree the plaintiff 
has prosecuted this appeal. 


WILLIE, CHIEF JUsSTICE.—The record shows that notice was given 
to the land owners through whose lands the jury of freeholders ap- 
pointed by the commissioners’ court proposed to lay out the publie 
road, which was the subject of the injunction in this case. But one of 
these land owners complained of the action of the juryand the court 
in laying out the road, and he was present when it was so laid out by 
the jury, and was in attendance upon the court when their action was 
adopted and confirmed. We cannot, therefore, see how this partie- 
ular land owner, who is the only appellant in this cause, can make 
objection to the road on the ground that he had no notice of the pro- 
ceedings. 

The law does not positively require that the county surveyor shall 
accompany the jury in designating the road. The actof February 5, 
1884, authorized the jury to take the county surveyor with them, no 
doubt, for the purpose of surveying the route of the road and making 
field notes of the survey, so that its course could be traced with cer- 
tainty. The provision was intended for the benefit of the jury, to 
assist them in their labors and to enable them to make a definite 
description of the road in their report to the county court. The 
surveyor was not required to unite with them in making the report, 
and we see no reason why, if he refused to attend at their request, 
and there was actually no necessity for any survey of the route, and 
the road could be described by field notes without calling on the sur- 
veyor to make them, their report, if satisfactory, should not be 
legally adopted by the commissioners. The law prescribes heavy 
penalties against a juror who fails or refuses to “~perform the services 
required of him; it prescribes none against the county surveyor for 
failing to attend at the request of the jury. R.8., art. 4378. It pro- 
vides for notice to be given to the jurors, but not to the surveyor. It 
pays such respect to the wishes of freeholders, who ask for the road. 
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that it enforces, by penalties and the use of the means granted by the 
constitution, a dedication of the road to public use, and the appropri- 
ation of private property for that purpose. 

It would seem unreasonable, therefore, that it should leave it within 
the power of the county surveyor to defeat the object of the law, the 
will of the citizens desiring the road, and the public good, by mere 
refusal to take part with the jury in marking out and designating its 
lines. This would be especially unreasonable in the present case, 
where his presence would not have been of any serviee, as the 
route chosen for the road was already designated—the jury merely 
adopting as a public highway a private road already in use. The law 
allowing the jury to call to their assistance the services of the county 
surveyor, is evidently directory ; a method which they should pursue, 
but which, if they could not, as in this particular case, the failure 


a SAT 
Sa ea a a 


would not vitiate their proceedings, or render illegal or void the 
actions of the commissioners adopting them. 


—_ 


It is unnecessary to consider the second assignment of error, as it is 
apparent that the court below dissolved the injunction because the 
proceedings, by which the road was laid out and designated, were suffi- 
ciently in compliance with the statutes. The appellant was entitled 
to the damages suffered by him, and was pursuing the statutory 
methods of obtaining them. He does not complian here that they 
were not paid him before taking his land for public use, and hence, 
that does not become a question in the case. 





The assignments insisted upon in this court point out no error for 
which the judgment should be reversed, and it is accordingly 
affirmed. 





AFFIRMED. 
[Opinion delivered February 12, 1886. ] 





A. J. RADFORD AND JOSEPH Woop vy. W. A. LYON AND WIFE. 
(Case No. 2120) 

1, ARTICLE 2343, REVISED STATUTES, CONSTRUED—HOoMESTEAD—In the designation of 
the homestead of a family, article 2343, Revised Statutes, applies only when the 
homestead forms a part of a larger tract or tracts of land than is exempted 
from forced sale. 

*. SAME—HoMESTEAD—HEAD OF FAMILY—MAY DEFINE, BUT NOT CONTRACT, HOME- 

STEAD LIMITS—This statute, in providing that “when the homestead of a family 
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is part of a larger tract or tracts of land than is exempted from forced sale, the 
exempt portion, not exceeding two hundred acres, may be designated,” doeg 








not prescribe this as a means of cutting down the homestead to less than what 





the uses of the family have embraced in it, but as a means of m 





king the very 
lines to which the homestead uses have extended the homestead limits ; and jf 














the husband and wife make, under this law, a formal declaration that theip 








homestead consists of a less number of acres than are exempted from toreed 









































sale, such declaration derives no force therefrom. ‘The statute does not author. 
ize the head of the family to contract, but simply to define, the homestead, 

8. IMPROPER SPEECH OF COUNSEL—WHEN CAUSE FOR REVERSAL—BILL OF EXCEPTION— 
Where the trial judge overrules a motion for new trial in a case in which coun. 
sel indulged in improper remarks in his speech to the jury, it may be assumed 
that the judge has concluded that no injurious results from such remarks have 
entered the verdict; and while the supreme court will revise this conclusion, 
yet, it will not reverse it unless the case is a plain one 

4. SAME—BILL OF EXCEPTION—When an exception of this kind is presented, the trial] 








judge may very appropriately give the appellate court the benefit, in an adden- 








dum to the bill, of any fact or views, not otherwise disclosed by the record, 





















supporting his conclusion that the complaining party has suffered no injury 
from the unauthorized remarks of counsel. 


APPEAL from Burleson. Tried below before the Hon. J. B. Me. 
Farland. 

The appellees, Lyon and wife, as plaintiffs below, brought this suit 
against Marx & Kempner and the appellants, Radford and Wood, to 
recover two tracts of land, one containing two and seventy-four 
one- hundredths acres, and the other twenty-four and eighty-four 
one-hundredths acres, claimed as part of the rural homestead of 
plaintiffs, and rents for their use and occupation. 

On and prior to July 13, 1881, the plaintiffs, Lyon and wife, owned 
a number of tracts of land in Burleson county, including a traet 











valled the ‘‘home block,’ containing, according: to survey, one 








hundred and seventy-one and one-fourth acres, which includes the 





family residence and a field, and adjoins the town of Lyon, a station on 





the Santa Fe railway; a tract of one hundred and fifty acres, which 





includes the twenty-four and eighty-four one-hundredths acres and 
the mill and gin sued for and recovered by plaintiffs in this suit; 








three and one-third acres, less the railway company’s right of way, 
say two and seventy-four one-hundredths acres, known as the ‘‘pil- 
low reservation,’’ but adjoining the mill and gin tract mentioned 
above, and about three hundred yards distant from the resident tract. 
The mill tract also is about three hundred yards from the residence 
tract, and is separated from it by the Lyon town tract and the rail- 
way company’s right of way. 

The mill and gin were used by plaintiffs for ginning the cotton 
raised by them on their residence tract, and on their other farms in 
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Burleson county, as also for ginning cotton and grinding corn for the 
public in that vicinity. On the smallest of these tracts (two and 
seventy-four one hundredths acres) there was a house and other 
improvements, which were used and occupied by the hands employed 
about the mill. 

At the time of executing the trust deed, Lyon and wife claimed, as 
their homestead, the two tracts in controversy, and the tract of one 
hundred and seventy-one and one-fourth acres, distant about three 
hundred yards, upon which their residence and field were situated. 

Lyon was indebted to Marx & Kempner in the sum of $240 or $250, 
and was desirous of obtaining from them a further line of credit, 
which they agreed to extend on plaintiffs’ securing them by a deed 
of trust on their real estate. Accordingly, on July 13, 1881, the 
plaintiffs, W. A. Lyon and wife, executed and delivered to J. W. 
Edmundson their deed, whereby they conveyed to him, in trust, 
a number of tracts of land, and among others the pillow reservation 
of two and seventy-four one-hundredths acres, and: the tract of one 
hundred and fifty acres, on which were the mill and gin. 

The deed concludes with a declaration to the effect that no part of 
the land conveyed is embraced in the homestead of the grantors, and 
declaring that their homestead consists only of the tract designated 
above as the home block, being the unsold balance of one hundred and 
eighty-one acres, more or less, of the three hundred acres purchased 
of Melver end Garrett. It was duly executed by the grantors, Mrs. 
Lyon having been subjected to the necessary privy examination, and 
was duly recorded August 6, 1881. 

A second deed of trust, between the same parties, embracing other 
lands, was executed August 6, 1881, and was duly recorded on August 
18. It also contained a similar provision desiguating as the home- 
stead the one hundred and eighty-one acres remaining unsold of the 
Garrett & Mclver tract. 

The trustee was authorized to sell the lands so conveyed, on certain 
contingencies named in the deeds, which having happened, the lands 
were duly sold by the trustee, and the premises in controversy were 
bought by Marx & Kempner, who afterwards sold to the appellants. 

The plaintiffs, in their pleadings, alleged that the execution of the 
deeds of trust by Mrs. Lyon was procured through fraud, and con- 
cealment of the fact that the gin and mill tract of twenty-four and 


eighty-four one-hundredths acres, and the pillow reservation, were 
embraced in the conveyance, and that the homestead was in terms 
limited and restricted to the tract on which the dwelling house was 
Situated. There was a conflict of testimony on the issue of fraud, but 





RADFORD AND Woop vy. Lyon. [Galv. Term, 





———=. 


Statement of the case. 





Lc 


by the charge the question was practically withdrawn from the jury, 
and the case was made to turn on other issues. 

The survey, by which the gin and mill tract was segregated from 
the larger tract of which it formed a part, and by which its metes 
and bounds were first established, was made just before the instity. 
tion of this suit, in May, 1883. 

The appellants asked the court to charge the jury in substance: 

1. That the husband alone is authorized to designate and set apart 
the homestead of the family—not to exceed two hundred acres in the 
country; that the signature and acknowledgment of the wife are not 
necessary to the validity of such designation, and that, without refer- 
ence to Mrs. Lyon’s signature and acknowledgment, the effect of the 
execution, by W. A. Lyon, of the two instruments of July 13, 1881, 
and August 6, 1881, and their record by the county clerk, was to 
withdraw from the homestead exemption the two tracts in contro- 
versy ; that there being no allegation or proof that any fraud was 
practiced to procure the execution of the instruments by W. A. Lyon, 
and the instruments being in due form of law and valid to limit the 
homestead, and to exclude therefrom the premises in controversy, 
they should return a verdict for the defendants. 

2. That the deeds of trust, of July 13, and August 6, 1881, both, 
contain a designation of the homestead as one hundred and eighty- 
one acres, which do not include the premises in controversy in this 
suit; and the designation so made having been duly recorded is 
conclusive against the plaintiffs, unless Mrs. Lyon’s signature and 
acknowledgment thereto were procured by fraud. 

The charges asked were refused, and the court charged the jury, 
instead, as follows: 

**8. The two deeds of trust offered in evidence cannot operate as @ 
designation of the homestead of W. A. Lyon and wife, as provided 
for by the statute; and if, in fact, the lands in controversy, or any 
part thereof, constituted a part of the homestead of the plaintiffs, no 
declaration to the contrary contained in the deeds of trust, or either 
of them, can have the effect to relieve them of their homestead char- 
acter; and if the jury believe, from the evidence, that the tracts sued 
for, or either of them, did in fact constitute a part of the homestead 
of the plaintiffs on July 15, 1881, then they will disregard any clause 
contained in either of the deeds, whereby it is declared that no part of 
the lands embraced in the deeds of trust constitute a part of the 
homestead of plaintiffs.’’ 

‘10. The jury are the judges of the facts, of the weight of evi- 
dence and the credibility of the witnesses, and if you believe, from 
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the evidence as applied to the principles of law above given you, 
that either of the tracts sued for constituted a part of the homestead 
of the plaintiffs at the date of the first deed of trust to Edmundson, 
to-wit, on July 13, 1881, then the deed of trust was, to that extent, 
yoid, and Marx & Kempner acquired no title to such tract or tracts, 
by reason of their purchase at the trust sale, and you will find for the 
plaintiffs against Wood and Radford as to the tract or tracts so con- 
stituting a part of plaintiffs’ homestead ; and in such case it can make 
no difference whether Mrs. Lyon did or did not understand the true 
purport and meaning of the deed of trust at the time she executed 
it.” 


There was a trial by jury,resulting in a verdict for the defendants, 
Marx & Kempner, but in favor of the plaintiffs against the defend- 
ants, A. J. Radford and Joseph Wood, for the land in controversy 
end rents, and judgment was rendered accordingly. Counsel for 
plaintiffs, in his closing argument to the jury, animadverted some- 


what severely upon the conduct of the trustee mentioned in the deeds 
from Lyon and wife to Marx & Kempner, to which remarks the de- 
fendants excepted and made this one of the grounds of their motion 
for new trial. The motion was overruled and defendants appealed. 


Sayles & Bassett, for appellants, cited: R. S., 2343, 2344, 2345, 2355, 
9365; Kent v. Beatty, 40 Tex. 440; Kellogg v. White, Galveston term, 
1884; Ayers v. Schackey, Galveston term, 1884; McLane vz. Paschal, 47 
Tex. 372; Clark v. Nolan, 38 Tex. 420; C. T. & N. W. R’y Co. ». 
Hancock, Austin term, 1885. 


W. K. Homan and Sam G. Ragsdale, for appellee, cited: R. 8., 2343, 
2344, 2345; Cook v. Dennis, 61 Tex. 246-249; Medlenka v7. Downing, 
59 Tex. 32; Jacobs, Bernheim & Co. v. Hawkins, 63 Tex. 3; R’y Co. 
v. Winter, 44 Tex. 597; Axer v. Bassett, 63 Tex. 545. 


ROBERTSON, ASSOCIATE JUSTICE.—In the summer of 1881, the ap- 
pellees formally executed two deeds of trust, each of which concluded 
as follows: ‘*‘We, Wm. A. Lyon and wife, Louisa Lyon, do hereby 
declare that no part of the land described and conveyed by this deed 
of trust, constitutes any part of our homestead. That we will not 
make any claim to any part of the land as our homestead, or the 
homestead of either of us. We further declare that our homestea 
consists only and entirely of the land upon which we now reside, at 
and near Lyons, in Burleson county, Texas, being a balance remain- 
ing of one hundred and eighty-one acres of land, more or less, of that 
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tract of three hundred acres conveyed to Wm. A. Lyon by A, W, 
Melver and Lafayette Garrett, deed dated February 2, 1872, ang 
recorded in book L, on pages 303, 304 and 305, of the records of deeds 
of Burleson county, Texas.’’ 

In the first of these deeds, the one dated July 13, 1881, was ineluded 
the two small tracts of land in controversy. These two tracts were 
contiguous to each other and across the railroad, and about three 
hundred yards from the tract upon which appellees resided. On the 
larger of the two small tracts was a mill and gin, used, at and before 
the execution of the deed of trust, in preparing for use and market 
the products of appellees’ farms, and also for the service of the pub- 
lic. On the smaller tract was a house usually occupied by appellees’ 
employes about the mill and gin. This use of the property continued 
after the execution of the deeds of trust until June 21, 1882, when 
the premises were let from that date until February 1, 1885, to W. P, 
Wood, who is not the defendant Wood. 

It is not contended on this appeal that the land in controversy was 
not so used before the execution of the deeds of trust, at their dates 
and afterward, as to support the finding of the jury that it consti- 
tuted a part of appellees’ homestead, but it is claimed that the deelar- 
tion contained in the deeds of trust is the authentic destination 
provided for by statute, and that its effect is to restrict the homestead 


right to the one hundred and seventy-one (called one hundred and 


eighty-one) acre tract. R. 8., art. 2343. That statute provides 


that ‘‘when the homestead of afamiiy, * is a part of a 

larger tract or tracts of land than is exempted from forced sale,’ the 

exempt portion, not exceeding two hundred acres, may be designated, 

It only applies when the homestead forms part of a larger tract or 

tracts of land. On appellants’ theory, that appellees’ homestead was 

confined to the one hundred and seventy-one acre tract, there could 
“er ; >. 


be no need of the statutory designation. This law does not authorize 


the head of the family to contract, but simply to define the homestead. 
It authorized Lyon to destinate what part of the three tracts embrae- 
ing together more than two hundred acres, in each of which, by use, 
the homestead right had entered, should be the particular part exempt 
from forced sale. The chapter has special reference to execution 
sales. The husband and wife’s power to encumber, and the husband’s 
power to alienate, would be practically unrestricted, if he alone, or 
he and she together, could by registered declarations draw in, even to 
the door-step, the lines of protection. Indeed, if the homestead could 
be thus restricted, there is no reason why the first record should not 
embrace the house that shelters the family, and reserve only the shade 
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of astunted oak in the part of the land the least desirable to credi- 
tors. The statute which would authorize a construction so destructive 
of a right so long cherished and jealously guarded in Texas jurispru- 
dence, must admit of none other, and it would then encounter a line 
of constitutional objections. 

If Lyon, or Lyon and wife, had made, under this law, a formal delar- 
ation that their homestead consisted of only the one hundred and 
seventy-one acre tract, it would have derived no force from the statute, 
because the statute does not prescribe this as a means of cutting down 
the homestead to less than what the uses of the family have embraced 
in it, but as a means of marking the very lines to which the homestead 
uses have extended the homestead limits. 

Without the aid of the statute, the effect of such declaration has 
already been adjudicated by this court in Medlenka v. Downing, 59 
Tex. 37, and other later cases. The charge given correctly stated the 
law and those requested by appellants were properly refused. The 
judgment for appellees for the land is complained of in no other par- 
ticular. 

The verdict for appellants for improvements we cannot say was too 
low. If the jury had adhered to what it seems was their purpose in 
the first informal verdict returned, and denied to appellants the value of 
their improvements entirely, the finding would have been well sus- 
tained by the proof. The testimony leaves it very uncertain what 
portion of the improvements made by appellants was made by them 
after they knew of the claims asserted by appellees. One of the 
defendants stated that the difference between the value of the land as 
they received it and its value at the date of the institution of the suit 
was $450, and he testified that the cotton press put on the land was 
put there after they had notice that their title was contested. If they 
were entitled to anything for improvements, the amount is too indefin- 
itely proved to authorize us to hold that the jury’s award is too small. 
The value of the rents assessed by the jury was excessive, but the sum 
to which the amount is reduced by the remittitur is a fair result of the 
evidence. 

Counsel for appellee, in the closing speech, may have uttered a few 
sentences not entirely justified by the record, but they bare mainly 
on the issue of fraud in the execution of the deeds of trust, and that 
issue never reached the jury. The trial court is in a better position 
than we are to detect in the verdict any traces of the influence of the 
improper speech of counsel, and the rule that injurious results from 
this source should be prevented, if necessary, by a new trial, is now 


80 well settled by the decisions of this court, that we may assume that 
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the district judge, when he overruled a motion for new trial, hag 
determined that no such results have entered the judgment. We wil] 
revise this conclusion, but to reverse it, the case must be a plain one, 
It may here be remarked that when an exception of this kind is pre. 
sented, the judge could very appropriately give this court the benefit, 
in an addendum to the bill, of any fact or views not otherwise disclosed 
by the record, supporting his conclusion that the complaining party 
has suffered no injury from the unauthorized remarks of counsel, 

The appellees, having recovered the land, were clearly entitled to 
recover the value of the use and occupation, and the sum for which, 
after the remittitur, the judgment was entered was not excessive. 

The judgment must be affirmed. 

AFFIRMED, 
{Opinion delivered February 16, 1886. ] 





W. F. NEAL ET AL. V. H. C. BARTLESON ET 
(Case No. 2197) 


1, GUARDIANSHIP—ESTATES OF NON-RESIDENT MINORS—JURISDICTION OF COUNTY COURT 
—LAND CERTIFICATE—RIGHT THERETO PROPERTY AND SUBJECT TO ADMINISTRATION 
THROUGH GUARDIAN—A CTOF MARCH 16, 1848, (PAs. Dic. 1226) CONSTRUED—Ip 
1829, P. B. immigrated to Texas, and, in 1882, married, he and his family con- 
tinuing to reside in Texas until 1843, when they moved to the state of Illinois 
There were five children born of this marriage, three of whom died in early 
infancy. The wife died in 1848, in Connecticut, whence she had gone with the 
children, and the husband died shortly afterwards, in the same year. Their 
surviving children never returned to Texas, but,after the death of their parents, 
resided in Connecticut, with relatives. P. B. and his wife, by virtue of their 
intermarriage, became entitled, under the then colonization laws of Texas, to 
a land certificate for a league and labor of land out of the public domain, but 
they died before this right was perfected In 1851, one John H. Brown, a resi- 
dent of Texas,at the request of the children’s relatives in nnecticut, applied 
to the county court of Calhoun county, Texas, for and obtained letters of 
guardianship cf the estates in Texas of the children, them minors, resident in 
Connecticut : and in February, 1852, a certificate was issued by the state of 
Texas, under a special act of the legislature, for a league and labor of land in 
the name of P. B., their father. In the fall of 1852, this certificate, being the 
only property, was sold at public sale by the guardian, in pursuance of an order 
of the county court, to raise means to defray the expenses of the guardianship 
and for the education and maintenance of the minors, H. becoming the pur- 
chaser thereof, for value. The sale was subsequently confirmed by the county 
court, and the certificate duly transferred to H., who located it upon a league 
and labor of the public domain in Colorado county; and, in 1874, a patent for 
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the land, in the name of P. b., his heirs or assigns, was issued by the state to 
H. N.E. and G. afterwards entered into possession of the land, claiming, 
through mean conveyances, title thereto under H., the purchaser of the certifi- 
eate at guardian’s sale. In asuit by the surviving children of 'P. B. against N., 
E. and G. for the land. edd: 

(1) That the right of P. B. and his wife to a league and labor of land out of 
the public domain, though but an inchoate right, was, nevertheless, property, 
which they might have sold in their life-time, and which having become, upon 
their death, vested in their minor children, was an asset belonging to the 
estates of the minors and subject to administration through a guardian. 

(2) That this right had its existence only by force of the laws of Texas, and 
the tribunals provided by those laws, alone had the power to adjudicate the 
claim and furnish the complete evidence of the right. 

(3) That the act of March 16, 1848 (Pas. Dig. 1226), conferring jurisdiction 
on county courts in matters affecting the estates of deceased persons and 
minors, placed no limitation on the power therein conferred, based on the non- 
residence of a deceased person or a minor; and, in the absence of something 
in the statute indicating that it was not intended to confer jurisdiction upon 
those courts in matters affecting the estates of minors who were non-residents 
of the state, but having estates here, the courts are not guthorized to place 
limitations upon their power, which the legislature did not in terms impose, or 
the subject-matter, under the rules of law recognized by the tribunals of all 
civilized nations, did not require. 

(4) That it would be doing violence to the spirit of the law, to hold that the 
county courts had no power to appoint guardians and administer the estates of 
minors except in cases in which all the details were regulated by express 
statute. It must be presumed that it was intended that the general power con- 
ferred, should be exercised in accordance with the general rules applicable to 
such matters and enforced in the courts of England and the American union. 

(5) That the minors, having rights here which required protection, and those 
rights having a value, and being property that could not exist or be enforced 
or secured any where else, some county court in this state had the power to 
appoint a guardian of their estates; and, in the absence of a statute restrict- 
ing the exercise of that power, by requiring it to be exercised in some particular 
county under existing facts, the county court of Calhoun county, or, as for that 
matter, the county court of any other county in the state, might lawfully exer- 
cise it. 

(6) That the county court of Calhoun county having had jurisdiction and 
being a court of general jurisdiction, its decrees through which the land certifi- 
cate was sold, cannot be called in question, except by some direct proceeding 


authorized by law for this purpose. 


APPEAL from Colorado. Tried below before the Hon. Geo. Me- 
Cormick. 

This suit was brought by H. C. Bartleson, a resident of the state of 
Alabama, and Maria L. Cheesborough, a resident of the state of Ohio, 
against W. F. Neal, H. M. Everett, and W.H. Getzendaner, to recover 
a league and labor of land situated in Colorado county, and patented 
to the heirs of Peter K. Bartleson, deceased. 


The defendants filed separate answers, claiming that the upper 
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half of the league and labor was owned by defendants W. F. Neal and 
Mrs. H. M. Everett, in undivided equal shares, and that the lower 
half was owned by defendant W. H. Getzendaner. They also pleaded 
general demurrer, general denial, not guilty, and the statute of limi. 
tations of two, four, and ten years, alleging that they, and those under 
whom they claimed, had openly and notoriously held and claimed the 
land certificate, by virtue of which the land was located and patented, 
for more than two, four, and ten years next before the same was 
located. 

The plaintiffs were the only surviving children of Peter K. Bar- 
tleson. 

The suit (trespass to try title) was filed December 6, 1884, in the 
district court of Colorado county, and was tried before the court with- 
out a jury, resulting in a judgment for the plantiffs for an undivided 
one-third of the land, and for the defendants for the remaining two- 
thirds. 

Both parties.appealed from this judgment, and assigned errors, 
The defendants’ first assignment, the consideration of which by the 
supreme court has been decisive of the rights of the parties, is as 
follows: ‘*The court erred in holding that the judgment of the pro- 
bate court of Calhoun county, appointing Jno. Henry Brown, guar- 
dian of the minor heirs of Peter K. Bartleson, deceased, and all the 
acts of the guardian, and all the other orders of that court in the 
matters of the guardianship, were a nullity ; and in holding that the 
probate court had no jurisdiction.’’ 

From this statement, and the one in the syllabus, the case will be 
understood. 


Harwood & Harwood and J. W. Ferris, for appellants, W. F. Neal, H. 
M. Everett, and W. H. Getzendaner, that-a probate court, being a court 
of general jurisdiction, its judgment, when it might by law take juris- 
diction of the subject-matter or the person, can only be questioned in 
a collateral proceeding where the record shows, affirmatively, that its 
jurisdiction did not attach in the particular case, cited: Murehison 
v. White, 54 Tex. 81; Guilford v. Love, 49 Tex. 715; Brown v. Christie, 
27 Tex. 75; Alexander v. Maverick, 18 Tex. 192; Vogelsang v. Dough- 
erty, 46 Tex. 466; Brockenborough v. Melton, 55 Tex. 494; Johnson 


v. Beazley, 65 Mo. 250; s. ¢. 27 Am. Rep. 276, and authorities there 
cited; McNitt v. Turner, 16 Wallace 352; 
et als., 2 Howard 341; Voorhies 7. The Bank of the United States, 
10 Peters 449. 

That the probate court of Calhoun county, in 1852, had jurisdiction 


Grignon’s Lessee v. Astor 
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in rem over the subject-matter of the estate of the minor heirs of 
Peter K. Bartleson and Charlotte L. Bartleson, deceased, and, upon a 
proper showing, had authority to appoint a guardian of the minors 
to control the property, they cited: Const. of 1845, art. 4, see. 15; 
as. Dig., 3909, 3916; Green v. Rugely, 23 Tex. 539; Berry v. Young, 
15 Tex. 371; Story on Confl., sees. 499, 504, 504a; Leonard v. Put- 
man, 12 Am. Rep. 106, and authorities there cited. 

That the minor children of Peter K. Bartleson, at the death of 
their parents, became the owners, by inheritance, of all rights of 
property that had belonged to their parents; and their right to land, 
even before the certificate was issued, was an estate, and the probate 
court of Calhoun county, upon application of the minors, through a 
next friend, or their next of kin, had power to appoint a guardian of 
their estates, they cited: Giddings v. Steele, 28 Tex. 748; Johnson 
v. Newman, 43 Tex. 639; Hartley’s Dig., art. 1535; Story’s Confl., 
secs. 504, 504a; Green v. Rugely, 23 Tex. 539; Berry v. Young, 15 
Tex. 371. 


Kennan & Townsend and Foard & Thompson, for appellees, H. C. 
Bartleson and M. L. Cheesborough, that the probate court of Calhoun 
county in the matter of the guardianship of the minor heirs of Peter 
K. Bartleson, deceased, was without jurisdiction, and all its orders 
in relation thereto were absolutely void, cited: Pas. Dig., arts. 3895, 
3896, et seq; Munson v. Newson, 9 Tex. 109; Hearn v. Camp, 18 Tex. 
550, 551; Brockenborough v. Melton, 55 Tex. 503, 504; Murchison 2. 
White, 54 Tex. 78; Mikeska 2. Blum, 63 Tex. 44. 

That the jurisdiction of the probate court, under the act of 1848, 
to appoint a guardian for a minor, did not depend upon the location 
of the property of the minor, but upon the minor’s place of resi- 
dence, they cited: Munson v. Newson, 9 Tex. 109; Acts of 1848, 
Pas. Dig., vol. 1, art. 3885, et seq; Freeman on Void Judicial Sales, 
p. 24, sec. 8, and preceding sections; Freeman on Judg., sec. 124; 
Brockenborough v. Melton, 55 Tex. 503. 


That the probate court of Calhoun county had no authority to 
appoint a guardian of the estate, in Texas, of a minor resident in 
another state, they cited: R. S., art. 2515; also authorities before 
cited. 


STAYTON, ASSOCIATE JUSTICE.—The ownership of the land in con- 
troversy must depend, primarily, upon the ownership of the land 
certificate upon which it was granted. If this was in the appellants, 
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their equitable ownership is superior tothe naked legal title whieh 
rested in the appellees through the patent. If the county court for Cal. 
houn county had jurisdiction to appoint a guardian of the estates of 
the three children of Peter K. Bartleson, and to order the sale of the 
land cetificate, after it was obtained, then the appellants showed that 
those under whom they claim were the owners of it prior to its loea- 
tion. Under the proof made in the case, it must be conceded that 
the parents of the appellees were entitled to a land certificate for q 
league and labor of land. 


**This right, though neither real nor personal property in esse, was, 


nevertheless, an inchoate right to get that quantity of land out of some 
part of the public domain.’’ Johnson v. Newman, 43 Tex. 639, and eases 
cited.- To perfect this right, and to make it assume the character of per- 
sonal or real property, tangible, it was necessary that the step required 
by law be taken, and a land certificate, the evidence of the right, be 
obtained. The right, imperfect as it was, was property which their 
ancestor might have sold, and it would seem that such a right, if 
vested in a minor, would be assets belonging to his estate and subjeet 
to administration through a guardianship. 

Such a right would peculiarly need the attention of some one, that 
it might be perfected. That attention would necessarily have to be 
bestowed here ; for the laws in force here must be observed, otherwise 
the right could never assume the perfect shape of property, personal 
or real. The tribunals provided by the laws of this state, would 
alone have power to adjudicate the claim, and to furnish the complete 
evidence of the right, which, of itself, has often been held to be prop- 
erty subject to sale under administration. The right necessarily had 
its situs here, as fully as has land here. It had its existence only by 
force of the laws of this state, and could never be made effective save 
through their operation. 

We, therefore, feel authorized to hold that the right which the 
appellees had, at the time John Henry Brown applied for letters of 
guardianship upon their estates, was property subject to administra- 
tion through a guardian, and that over it the courts of this state alone 
had jurisdiction. The letters of guardianship were applied for and 
granted in the year 1851. At that time there was no law expressly 
providing for the appointment of guardians of the estates of non- 
resident minors having estates here, and it is contended that such an 
appointment was without authority, and, therefore, void. If this 
were true, it would be decisive of the main question in this ease; for, 
if the court had no power to appoint the guardian, it had no power 
to authorize him to sell, and no power to confirm the sale made by him. 
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The constitution of 1845 gave power to the legislature to establish, 
tribunals ‘*in each county for appointing guardians, granting letters 
testamentary and of administration ; for settling the accounts of execu- 
tors, administrators, and guardians, and for the transaction of busi- 
ness appertaining to estates.’’ Const., art. 4, sec. 15. In pursuance 
of this, the legislature provided that the county courts ‘‘shall have 
power to take probate of wills, to appoint guardians, to grant letters 
testamentary and of administration ; to settle the accounts of execu- 
tors, administrators and guardians ; to transact all business pertain- 
ing to the estates of deceased persons, minors, idiots, lunatics, and 
persons non compos mentis, and the settlement, partition and distribu- 
tion of such estates, which powers shall be exercised in the manner 
prescribed by law.’’ P. D., art. 1226. 

This was the statute in force when guardianship of the estates of 
the appellees was granted. It is the statute which conferred jurisdie- 
tion on the county courts in matters affecting the estates of deceased 
persons and minors. It is very broad in its terms, and places no limi- 
tation on the power conferred, based on the non-residence of a 
deceased person ora minor. It contains language as applicable to the 
estates of deceased persons and minors who were non-residents of the 
state, but having estates here, as to the estates of persons here resi- 
dent; and, in the absence of something in the statute indicating that it 
was not intended to confer such power, the courts are not authorized 
to place limitations upon it, which the legislature did not, in terms, 
impose, or the subject-matter, under the rules of law recognized by 
the tribunals of all civilized nations, did not require. 

The act must, however, be read in the light of settled principles of. 
law every where recognized; as, that it would not authorize an adminis- 
tration upon the estate of a deceased person, or guardianship of the 
estate of a minor, unless there was some estate of such person within 
the jurisdiction of the court, upon which the power could operate, or 
that it would not authorize the appointment of a guardian of the per- 
son of a minor who was neither domiciled nor resident within the 
State. 

The act of March 20, 1848, recognizing that the former law gave the 
power tu probate wills and to grant letters testamentary and of 
administration upon the estates of deceased persons who were non- 
residents, provided the manner in which this should be done, and, in 
this respect, in no way made any distinction between residents and 
non-residents, except as to the place where these things should be 
done. P. D. 1260. 


The same act, recognizing the fact that the county courts, under the 
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law before referred to, had power to appoint guardians of the estates 
‘of non-resident minors, expressly provided for the appointment of a 
non-resident guardian here, if he had qualified in the state or territory 
of which he and his ward were resident; and it providesthat the resident 
guardian shall turn over to him the estate of the ward. P. D. 3916, 

There could be no resident guardian of such a non-resident minor's 
estate, if the county courts had no power to appoint one, and the 
exercise of the power to appoint here the qualified non-resident guar- 
dian of a non-resident minor’s estate is the exercise simply of the 
power of the court to appoint guardians of the estates of such persons, 

The guardianship of a non-resident minor’s estate is necessarily 
ancillary in character, and as said in Green v. Rugely, 23 Tex, 548, 


of an administration of that character: ‘** This power to grant aneil- 


lary administration is not limited within the scope of express stat- 
utory regulation. * * * Qur statute, in granting probate pow- 
ers to the county court, is general. It provides, *that the said court 
shall have the power to take probate of wills, to appoint guardians, 
grant letters testamentary and of administration,’ Xe. . ee 
is sufficiently broad to admit an administration to be granted in all 
eases where the general objects of our system of probate laws may 
require it, and to enable the court to grant administration, when 
necessary, in respect to any unadministered property that may be 
found in the state.’’ 

The laws in force at the time a guardian for the appellees was 
appointed did not expressly provide in what counties guardianship 
should be taken out in cases other than those in which the minors 
were residents of the state, but this does not affect the question of 
power to appoint guardians for the estates of non-residents. In the 
ease before us, neither the residence of the wards in any particular 
county, nor the locality of the property of which the estate consisted, 
could determine the matter; for that in which the estate consisted 
had not locality in any particular county at the time guardianship was 
eranted, though the property directed to be sold, no doubt, was 
within the county at the time the order to sell it was made, and it 
was within the state, and, thus, within the jurisiction of the court 
at the time guardianship was granted. 

In considering a similar question in the case of Green v. Rugely, 
23 Tex. 539, which involved the question of the jurisdiction of the 
probate courts of this state over the estate of a person who died resi- 
dent of another state, and without property here at the time of his 
death, upon property of the estate being afterwards brought within 
this state, it was held: 
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1. That the power to grant ancillary administration is not limited 
within the scope of express statutory regulation. 

2. That the statute granting probate powers to the county courts 
was general. 

That the statute was sufficiently broad to admit an administration 
to be granted in all cases where the general objects of our system of 
probate lays may require it, and to enable the courts to grant admin- 
istration, when necessary, in respect to any unadministered property 
that may be found in the state, even though the facts in the given 
case were such that, under the laws regulating the place at which 
administration should be had, no regulation existed by which the 
place for administration was fixed by*an express statute. 

{. That in order to give the courts powers commensurate with the 
general objects of the system, the grant of power was made general, 
and was not dependent upon the mere contingencies upon which a pref- 
erence between counties was regulated, but upon the existence of 
property within this state, whose condition, in reference to the rights 
of parties in relation to it, called for the application of our probate 
laws for its preservation and distribution. It will be observed that 
the laws in force at the time that decision was made, attempted to 
fix with considerable accuracy the places at which, under different 
conditions of fact, wills should be probated, and letters testamentary 
and of administration granted (P. D., 1269); but the power of the 
courts was not restricted to such cases only as fell within these regu- 
lations. 

We are of the opinion that an administration in a case which fell 
fairly within these regulations, not in the county pointed out by 
them, would not be null. In reference to the place at which guar- 
dians should be appointed, and as to the particular court which 
should have control of a minor’s estate, the former law does not seem 
to have made any definite regulation intended to meet the exigencies 
which might arise. It would do violence to the spirit of the law to 
hold that the county courts had no power to appoint guardians, or to 
administer the estates of minors, except in cases in which all the 
details were regulated by express statute. It must be presumed that 
it was intended that the general power conferred should be exercised 
in accordance with the general rules applicable to such matters, and 
enforced in the courts of England and of the states of this union. 

In England and America, however the rule may be elsewhere, it is 


held, that the courts of the country in which property of a minor may 
be, to whom is confided the general power to appoint guardians and 
to administer minor’s estates, have the power to appoint guardians of 
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the estates of minors resident elsewhere and to control their estates, 
Logan v. Farlie, 1 Jacob 193; Stephens v. James, 1 Mylne & Keen 
627; Hoyt v. Sprague, 103 U.S. 631; Rice’s Case, 42 Mich. 530; Leon- 
ard v Putnam, 51 N. H. 249; Farrington, v. Wilson, 29 Wis. 400; Kar] 
v. Dresser, 30 Ind. 12; Maxwell 2. Campbell, 45 Ind. 360; Jn re Hub- 
bard, 82 N.Y. 93. Stevens v. Gaylord, 11 Mass. 262; Nelson’s heirs 
v. Lee, 10 B. Mun. 507; Story’s Confl. of Laws, 404, 539, 550; Whar- 
ton’s Confl. of Laws, 265; Schouler’s Dom. Rel., 529. 

The appellees having rights here which required protection, these 
rights having a value, and being property which could exist and be 
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enforced or secured no where else, we cannot doubt that some county 
court in this state had power to appoint a guardian for their estates, 
In the absence of a statute restricting the exercise of this power, by 
requiring it to be exercised in some particular county, under the faets 
existing, we are of the opinion that the county court for Calhoun 
might lawfully exercise it. That the county court of any county in the 
state might have exercised it. If, as it seems we may, we may look to 
the laws regulating the places in which wills are required to be pro- 
bated, and letters testamentary and of administration granted, for 
analogies which ought to be regarded in such matters, in the absence 
of a direct statute regulating the place at which guardianship of a 
non-resident ought to be granted, it would seem that Calhoun county 
was the proper county. Green v. Rugely, 23 Tex. 551; Goodwin 2, 
Jones, 3 Mass. 522. 

If we look to the analogies thus furnished, no one of the regula- 
tions except that which provides for the probate of wills and granting 
of letters testamentary or of administration in the county in which 
the nearest kin may reside would apply to the facts of thisease. P. 
D., 1260. The petition for guardianship renders it probable that the 
only kindred the appellees had in this state resided in Calhoun county. 

The county court for Calhoun county having jurisdiction, and being 
a court of general jurisdiction, its decrees, through which the land 
certificate was sold, cannot be called in question, unless this be done 
by some direct proceeding authorized by law for this purpose. Brown 
v.Christie, 27 Tex. 73; Guilford v. Levi, 49 Tex. 717; Murchisonz. White, 
54 Tex. 78; Fitz vz. Fitz, 21 Tex. 511. These views are decisive of the 
rights of the parties, and other questions presented need not be consid- 
ered. The judgment of the court below will be réversed, and judgment 
here rendered that the plaintiffs take nothing, and that the defendants 
recover the costs of this court and of the court below. It is so ordered. 

REVERSED AND RENDERED. 
[Opinion delivered February 12, 1886. ] 
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V. WELDEN V. TEXAS CONTINENTAL MEAT Co. 
(Case No. 2136.) 

1, VENDOR AND VENDEE—REFUSAL TO RECEIVE PERSONAL PROPERTY CONTRACTED FOR— 
SELLER’S REMEDIES—MEASURE OF DAMAGES—When a vendee refuses to receive 
personal property contracted for, the seller has either-of three remedies: He 
may hold the property as the property of the vendee, and sue for the price; or 
he ‘may foreclose his vendor’s lien upon the property by a fair sale of it, and 
sue the vendee for the portion of the agreed price he fails in this way to realize ; 
or he may treat the property as his own, and sue for damages. If the vendor 
elects the latter remedy, the measure of his recovery is the difference between 
the contract price of the thing refused and its market value at the date when it 
ought to have been received. (Citing 3 Parsons on Cont. 209.) 

2, PLEADING—INCONSISTENT MATTERS OF DEFENSE—EsTopPEL—A defendant is allowed 
to plead as many inconsistent matters of defense as he pleases to reduce to 
writing. He is not estopped by pleading his rights under a contract from claim- 
ing the advantage of any change in that contract, which legitimate proof may 
establish. 


APPEAL from Victoria. Tried below before the Hon. H. Clay 
Pleasants. 
The opinion states the case. 


Kleberg & Crain and Stayton & Kleberg, for appellant, cited: Par- 
sons on Cont., 5d ed., sec. 4, and note. 


Stockdale & Proctor, for appellee, cited: 3 Parsons on Cont., 189, 
190, 208, 209; 2 Parsons on Cont., 658, 677, 678. 


ROBERTSON, ASSOCIATE JUSTICE.—On March 6, 1883, the parties 
to this appeal entered into a written agreement, by which the appel- 
lant contracted to furnish, and the appellee to receive, from May 1 to 
December 1, 1883, as many sheep as would amount to fifty head per 
day between those dates, not less than fifty head to be delivered at 
one time; the deliveries to be daily until changed by thirty days’ 
notice to the seller, and, upon the option of the buyer, after ten days’ 
notice, more than fifty head per day should be delivered. The con- 
tract thus authorized the appellee, after ten days’ notice, to require a 
delivery of one hundred head each day, and in this way the number 
to bedelivered under the whole contract would be materially increased. 
From May 1 to December 1, the aggregate number of the sheep 
delivered and received exceeded fifty head per day, but there were days, 
in that interval, in each month, when the appellee declined to receive 
any, although no notice was given under the contract that less fre- 


quent deliveries would be required. The course of dealing under the 
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contract was for appellant’s agent to apply to appellee each night fop 
an estimate or designation of the number required for the following 





day—if none were required, none were delivered—and whatever num- 





ber was desired, whether more or less than fifty, was furnished. 






Twice after the deliveries commenced the appellee gave appellant 
notice that a greater number than fifty head would be daily required, 
but the deliveries continued as before, upon and in accordance with 


























orders given the night before. The appellant, however, prepared 
himself to mect the increased demand, and the appellee refused to 
receive them. After the expiration of the contract, the appellant , 
brought suit for damages, alleging that the appellee refused to receive 
the number daily required by the contract and the notice given. The 
case was tried before the court, without a jury, and resulted ina 
judgment for the defendant, the appellee. 

The court below concluded that the stipulation in the contraet 
respecting the daily delivery of sheep, fixing the number, and the 
changes to be affected by the notice given, was abandoned, and that 
the plaintiff’s proof was not sufficiently definite as to his damages to 
authorize a judgment in his favor. Several demands for damages 
are set up in the petition, but the proof tended to sustain only two: 
first, the deterioration in weight of the sheep contracted for by the 





pound, and, second, the loss of profits. The definite proof respecting 
the loss of weight was confined to two thousand head delivered * from 
September to October 10, 1883,’’ upon which it was stated the loss »* 
was from six to eight pounds per head. These the appellant deliy- 
ered, according to his own testimony, under an agreement with appel- 
lee that it would take all then on hand, with a deduction of two 
pounds on each sheep. There is no complaint that there was any 
breach of this special contract. 

But the proof is very vague on this entire branch of the case. 
When the sheep delivered at any particular time were actually 
bought is not known. It is simply shown, in a general way, that 
they weighed less when delivered than they would have weighed if 
they had been received according to the contract. It appears that 
appellant bought them in lots of large numbers. The appellee was 
required, in no event, to receive more than one hundred per day. 
Some of them, under a strict performance of the contract, would thus 
be left to deplete for awhile on appellant’s lean pastures, and how 






much thinner any lot of them got from being received as the appellee 
did receive them, than they would have been if the appellee had re- 
ceived them as he ought, the testimony does not show with sufficient cer- 
tainty to enable a court to makeareasonably safe estimate of the damage. 
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The appellant testified that he would have made fifty cents per head 
on the sheep not received by appellee if the contract had been ob- 
served. If the appellee violated the contract, the appellant may have 
been entitled to recover the profits of it lost by its breach. When a 
vendee refuses to receive personal property contracted for, the seller 
haseither of three remedies : He can hold the property as the property 
of thévendee, and sue for the price ; or he can foreclose his vendor’s 
lien upon the property by a fair sale of it, and sue the vendee for 
what of the price he fails in this way to realize; or, he can treat the 
property as his own, after the vendee’s refusal to receive. and sue for 
damages. If the vendor elects the latter remedy, the measure of his 
recovery is the difference between the contract price of the thing 
refused and its market value at the date when it ought to have been 
received. 3 Parsons on Cont., 209. 

Treating the contract as severable, for any day the appellee refused 
to receive any sheep, the appellant, who elected the last of the three 
remedies stated, was entitled to tender the sheep, and, when refused, 
to institute his action for the difference between the contract price 
and the market value that day. He had a like remedy when less than 
the agreed number was received. There was no proof in this case of 
the market value of the sheep refused at any time during the being 
of the contract. Without such proof, the court had no measure 
wherewith to ascertain the appellant’s rights. In his petition, he 
states there was no market value; that he endeavored to effect a sale 
and was unable to do so, but there was nothing of this in the evi- 
dence. The court’s other holding is not unsustained by the testimony. 
The first delivery of sheep under the contract was of more than fifty 
head. Sixteen out of the twenty-two deliveries in the month of 
May, were of more than fifty head. In the whole month there was 
but one delivery of even fifty head. Eight days before the expira- 


tion of the ten days’ notice of demand of one hundred head per day, 
one hundred head on one day were delivered. Twice in the month of 
June, once in July, twice in September, five times in October, and 
nine times in November, the deliveries exceeded, and in some 
instances largely, one hundred head. During the whole period, out 
of one hundred and fifteen deliveries, there were but two instances 


where exactly fifty, and but six instances where exactly one hundred, 
head were delivered. 

Each night the number required for the sueceeding day was desig- 
nated, and the court below may very well have held that instead of 
the ten and thirty day notices required in the contract, the parties 
tacitly and mutually substituted these daily notices. To this extent 





































































































490 STEED V. PETTY. (Galv. Term, 











— 


Statement of the case. 








ss 





the original contract was abandoned. The defendant is allowed to 
plead as many inconsistent matters of defense as he pleases to reduee 
to writing. He is not estopped by pleading his rights under a eon. 
tract, from claiming the advantage of any change in the contraet 
legitimate proof may develop. As changed, the contract was per- 
formed by the appellee, and the judgment in its favor is affirmed. 
AFFIRMED, 
[Opinion delivered February 16, 1886. ] 


[Justice Stayton did not sit in this case. ] 





W. M. STEED Vv. B. M. PETTY ET AL. 
(Case No. 2076) 


1. EsTopPpEL IN PAIS—WHAT NECESSARY TO CONSTITUTE—Amongst other requisites two 


must concur, to constitute an estoppel: First,there must have been a false rep- 


resentation or a concealment of material facts; second, the party to whom the 
representation was made or from whom the material facts were concealed, must 
have been ignorant of the existence of the facts concealed or of the falsity of 
the representation. (Citing Bigelow on Estop.,484; 2 Pomeroy Eq. Jur.) 

2. SAME— MARRIED WOMEN— INFANTS Neitber married women nor infants are 
estopped zz fais unless their conduct has been intenti il and fraudulent, 
(Citing Bigelow on Estop., 510; Crayton Munger, % Tex. 285, Fitzgerald 2. 
Turner, 43 Tex. 79.) 

38. TRESPASS TO TRY TITLE—LAW PRIOR TO REVISED STATUTI WHEN TO GOVERN— 
ARTICLE 4812, REVISED STATUTES—By virtue of article 4812, Revised Statutes, 
and section 5 of the final title, parties to an action of tr iss to try title 
commenced before those statutes took effect, are to have their rights deter- 
mined according to the law as it existed at the time the suit was instituted. 

4. SAME—Except as to the course of practice or procedure, the ovisions of the old 
law are to govern in sucha suit The parties may, in its ut or defense, 
plead and prove the same matters that they could hav urged, had the cause 
been tried under the former law. 

5. PRACTICE—RIGHT TO OPEN AND CONCLUDE—W here, in the t f a cause, there is 
one affirmative fact important to a recovery by the plaintiff, and which is not 
admitted by the defendant, the plaintiff has the right to open and conclude. 


APPEAL from Houston. Tried below before the Hon. J. P. Steven- 
son, special judge. 

August 3, 1879, Mrs. V. E. Petty, joined by her husband, B. M. Petty, 
and her sister, Miss L. R. Steed, brought this suit of trespass to try 
title against the tenants of their brother, W. M. Steed, for a traet of 
two hundred and twenty acres of land in Houston county. W. M. 
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Steed defended as landlord. He disclaimed, except as to the north- 
west and southwest quarters, or one hundred and ten acres; admitted 
that the legal title was in plaintiffs for the whole tract, but, as to the 
one hundred and ten acres claimed, set up a verbal partition, improv- 
ments in good faith, ete., and that plaintiffs were equitably estopped 
from recovering the land. 

Plaintiffs, by supplemental petition, specially excepted, denied the 
partition, etc., and alleged the coverture of Mrs. Petty and minority 
of L. R. Steed. Shortly after the suit, L. R. Steed married M. C 
Dupuy, and died October 14, 1880, without issue; her husband admin- 
istered on her estate, and, with Petty and wife, prosecuted the suit. 
The exceptions of plaintifis were not acted upon by the court below. 

W. G. Steed, father of the parties, on October 3, 1868, conveyed to 
E. T. Steed, his wife, the two hundred and twenty acres sued for, 
which was all the land he owned, except one hundred acres. The 
deed recites a consideration of $1,550. March: 29, 1869, Mrs. Steed 
made a will bequeathing all her property to her two daughters, Mrs. 
‘Petty and L. R. Steed, except that $200 were to be paid to her grand- 
daughter, Mamie West, when certain land in Alabama was sold. The 
will mentions money and land left to the testatrix by her father, the 
land being eighty acres in Perry county, Alabama, also her interest 
in her brother’s estate, and mentioned some personal property, but 
does not mention the land in controversy. The will appointed Mrs. 
Petty executrix. It was not probated until July 24, 1879. Mrs. 
Steed died in the fall of 1869, leaving four children, M. D. Steed. the 
oldest, Mrs. Petty next, Wm. M. Steed and L. R. Steed the youngest. 
Mamie West was the only child of a deceased daughter, and was five 
or six years old at the time. Mrs. Petty married before her mother’s 
death. L. R. Steed was born January 12, 1855, and at the time of the 
alleged division was sixteen, and Wim. M. Steed twenty years of age. 

M. D. Steed testified: In January or February, 1870, the two hun- 
dred and twenty acres sued for, and the cattle and a horse and wagon 
left by mother, were divided equally among the four children. Mother 
lefta will. Father sent for it. I don’t know that I read it or heard 
it read, but it gave all of her property to our sisters. Mrs. Petty and 
L. R. Steed said that if they got all of mother’s property, Wm. Steed 


and I would get father’s property, and it was agreed that the personal 
property and this land should be divided among all of us, and that 
we should in same manner divide the property that father might leave 
at his death. The division was made at father’s place. B. M. Petty, 
L. R. Steed and Wm. Steed, myself and Geo. Adair, our cousin, were 
present. Adair, who is dead, represented L. R. Steed. In the divi- 
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sion, I got the southwest, William Steed the northwest, Mrs. Petty 
the northeast, and L. R. Steed the southeast quarter. I think my 
tract was the poorest and L. R. Steed’s the best; the division wag q 
fair one. I went on my tract in-July, 1870; cleared and fenced gijx 
or eight acres, and next vear cultivated eight or ten acres. Wm. Steed 
improved his tract in 1871, and cleared and fenced ten or fifteen acres, 
In 1873, I sold my tract to Wm. Steed for $100 cash and a bale of eot- 
ton worth $60. Ever since 1870, some portion of the land has been 
cultivated. After I soldto Wm. Steed he had possession of the north- 
west and southwest quarters, and claimed the land as his own. He 
added improvements, so that for three or four years before this suit 
he had thirty-five or forty acres in cultivation, and had put up two 
cotton houses. The land wasall unimproved until William Steed and 
I improved it. The portions allotted to Mrs. Petty and L. R. Steed 
have never been improved. We never got a deed to the land; have 
never heard Mrs. Petty complain about the division, or claim the 
land. I built a house on L. R. Steed’s portion, which I thought was 
on my own land, but she let me keep the improvements and five acres 
of herland. I paid taxes on my portion before I sold to Wm. Steed. 
When Wm. Steed went to North Texas, he left me in charge of his 
land, and had tenants on it. Wm. Steed and father returned to their 
old home in the spring of 1880; father died in 1882. He gave Wil- 
liam and myself his homestead, which consisted of one hundred aeres 
of land. After his death, his personal property was divided between 
Mrs. Petty, Mamie West and myself. 

I can’t say I ever saw Wm. Steed with the will. I don’t know that 
he ever saw it or heard it read, but I saw it or knew its contents. It 
was understood that mother had given our sisters all her property. I 
never got any money from father’s estate. Win. Steed told me that 
father gave him $450. No lines were run on the land. <A creek 
divides it east and west, and the division was by quarters. 

W. M. Steed, the defendant, testified: The division of the land, 
ete., was made in January or February, 1870, as testified to by M. D. 
Steed. I was then twenty years old. L. R. Steed had first choice, I 
had next choice, Mrs. Petty third, and M. D. Steed last. Geo. 
Adair, who is now dead, acted for L. R. Steed, who was present. 
Before the division M. D. Steed went to Mrs. Petty’s, but she didn’t 
attend. Her husband was present. We took possession, made im- 
provements, and I purchased M. D. Steed’s tract, as testified to by him. 
Mrs. Petty and L. R. Steed knew of my purchase of M. D. Steed. I 
never heard any objection to the division, from either of my sisters, 
until after this suit I never got a deed from either them or M. D 
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Steed. I took possession of the land because I thought it was mine, 
and cultivated it regularly up to March, 1879, when I went to North 
Texas. No possession of it, or rent, was ever demanded by either of 
my sisters. I claimed the land openly, and offered it for sale in the 
neighborhood. After the division, I paid taxes on fifty-five acres up 
to the time I bought M. D. Steed’s interest, and since that time I 
have regularly paid taxes on the one hundred and ten acres 
claimed by me. L. R. Steed rendered and paid taxes on fifty-five 
acres. I never saw the will or heard it read until the first trial of this 
‘ase, and,” at the time of the division, I did not know there was a will, 
but knew that my sisters said mother had given them the land. 
When I went to North Texas, in March, 1879, I left M. D. Steed in 
charge of my land, and he and two others cultivated it as my tenants. 
After this I received a letter from M. D. Steed, which was the first 
news I had about the suit, and the first time I ever heard that my 
sisters set up any claim tothe land. I returned to the place in the 
spring of 1880, and have since cultivated it. Father gave me and M. 
D. Steed his one hundred acres of land, after his death. We divided 
his personal property between M. D. Steed, Mrs. Petty, Mamie West, 
and myself. Sister L. R. Steed died without leaving any child, and 
we did not include plaintiff, Dupuy, in this division. Some two or 
three weeks before his death, father gave me $350. L. R. Steed mar- 
ried in the fall of 1879, and was twenty-four years old at the time. 
She and Mrs. Petty knew of my improving the land, and of my pur- 
chase of M. D. Steed’s interest. B. M. Petty was on the land when I 
was clearing it. 

B. M. Petty testified that there were about thirty-five acres of the 
land ina condition for cultivation, the annual rental value of which was 
about $5.00 per acre; that no part of the land was improved until M. D. 
and W. M. Steed improved it in 1870; that after 1870, he rendered for, 
and paid taxes on, for his wife, only fifty-five of the two hundred 
and twenty acres; that the portion of the land not claimed by W. M. 
Steed had never been improved; and that he had never demanded 
possession or rent of M. D. or W. M. Steed. 

Mrs. Petty deposed that there was no agreement to divide the land, 
and that defendant knew of the will. She admitted that the cattle 


were divided, and said that she was present at that division and repre- 
sented herself; and she and B. M. Petty, her husband, both testified 
that her brothers took possession of the land without their consent. 

It appears that at the time of the alleged contract and partition 
between the brothers and their two sisters, one of the latter was a mar- 
ried woman and the other a minor about sixteen years old. The value 








494 STEED y. PETTY. [Galy. Term, 








—— 





Argument for the appellant. 






—.. 






of the improvements placed upon the land by the defendant, and him 
under whom he claimed, was shown to be about $450, and the annual 
use and occupation of the land to be worth about $175. It further 
appears that the defendant paid all the taxes on the land after its 
occupancy by him, and that the plaintiffs paid none. 









































The court refused the charges asked by the defendant, to the effeet 
that, if defendant was a possessor in good faith, the jury should not 
assess rents for any improvements made on the land by him or M, D, 
Steed, and if neither the plaintiffs, nor any one for them, had paid the 
taxes on the land, and the defendant had regularly paid stich taxes, 
they should assess nothing for its use and occupation; and, instead, 





it charged the jury that if the defendant was a possessor of the land 
in good faith, and he and those under whom he claimed had made 
thereon valuable and permanent improvements, they should estimate 
the then value of such improvements as were so made prior to the 
institution of the suit, not exceeding the amount to which the value of 
the land was actually increased thereby, and find that amount for the 
defendant, and that they should also, from the evidence, estimate the 
value of the use and occupation of the land for the time the defend 
ant had been in possession thereof, commencing at a date not earlier 
than two years prior to the institution of the suit, and reckoning 
down to the time of the trial, and find that amount for the plaintiffs, 

The cause was tried by jury March 20, 1885. The jury found in 
favor of the plaintiffs upon their claim to the land, and assessed the 
rent at $450. They also found the defendant to have been a possessor 
in good faith, and assessed the value of his improvements at the 
same figures. The court rendered judgment in favor of the plaintifis 
for the land and for costs. Defendant appealed. 


J. R. Burnett, for appellant, on the question of estoppel, cited: 
Hartwell v. Jackson, 7 Tex. 581; Allen v. Urquhart, 19 Tex. 480; 
Klein v. Glass, 53 Tex. 44; Fitzgerald v. Turner, 45 Tex. 87; Ryan 
v. Maxey, 43 Tex. 192; 2 Bishop’s Married Women, sec. 490; Pome- 
roy Eq. Jur., sec. 814; Bigelow on Estop., 3 ed., 513. 

Onenforcement of parol gift, accompanied with possession, improve- 
ments, ete., he cited: Murphy v. Stell, 43 Tex. 131, 135; Hendricks 
v. Inediker, 30 Tex. 296; Curlin v, Hendricks, 35 Tex. 225; Neale ®. 
Neale, 9 Wallace 8. 

On ratification, he cited: Bingham 2. Barley, 55 Tex. 281, and 
vases cited ; 2 Pomeroy Eq. Jur., secs. 815, 818; Schouler’s Dom. Ret, 
624; Green v. Wilding, 59 Iowa 679; s. ¢., 13 N. W. Rep. 761; Keil 
v. Healey, 84 Ill. 104. 
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That this suit having been brought before the Revised Statutes 
took effect, the rights of the parties were to be determined according 
to the law as it existed at the time the suit was instituted, and the 
court should have given the charges asked by the defendant, touching 
the plaintiffs’ right to recover rent, he cited: Pas. Dig., 5306; R.8., 
art. 4814, et seq; Bailey v. White, 13 Tex. 118; Report of Commis- 
sioners to Revise and Digest Laws (1879), 32. 

On right to open and conclude, he cited: Rules for District Court, 
No. 31; Ney v. Rothe, 61 Tex. 374. 


Nunn & Denny, for appellees, on the question of estoppel, cited : 
Bigelow on Estop., 443, et seq; 1 Story Eq. Jur., 77, see. 64. 


On right to open and conclude, they cited: Alston v. Cundiff, 52 
Tex. 460. 
WILLIE, CHIEF JUSTICE.—Among other requisites, two must have 


concurred to create an estoppel : 

1. There must have been a false representation or concealment of 
material facts. 

2. The party to whom the representation was made, or from whom 
the material facts were concealed, must have been ignorant of the 
truth of the matter. Bigelowon Estop., 484; 2 Pomeroy Eq. Jur., 805, 

In making the partition of the two hundred and twenty acres of 
land among the children of Mrs. E. T. Steed, to wit: Mrs. V. E. 
Petty, Miss L. R. Steed, M. D. Steed and W. M. Steed, there was no 
material fact of which each one of these parties did not have notice. 
The only existing fact, the ignorance of which might have influenced 
the conduct of M. D. and W. M. Steed in treating the shares parti- 
tioned to them as their own property, was the fact that the title to 
the land was in Mrs. Petty and Miss Steed alone, and that the broth- 
ers, Steed, had no right in it whatever. M. D. Steed knew this fact, 
for he was acquainted with the contents of his mother’s will, in which 
she devised to his sisters, above named, the entire tract partitioned. 
W. M. Steed had also been informed that his sisters said that their 
mother had given them the land. 

So far, then, from concealirg or falsely representing the state of the 
title, Mrs. Petty and Miss Steed seem to have wished their brothers 
to know its exact condition. All parties had notice,then, at the date 
of the partition, that .it conveyed no title to M. D. and W. M. Steed, 
and would not prevent a recovery from them of their shares, should 
their sisters choose to assert, by suit, their title to the whole tract. 
In fact, the brothers Steed do not seem do have relied upon holding 
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their shares through any title originally held by them in the land, 
Their reliance seemed to be upon som® kind of understanding that the 
property derived by their sisters from their mother should then be 
divided amongst the four children, and their father’s property, if 
given to M. D. and W. M. Steed, should be subjected to a like parti- 
tion. At best, this was no more than a verbal agreement whieh 
appears never to have been carried out, so far as dividing the property 
of the father was concerned. It was not binding upon Mrs. Petty, 
who was a married woman, nor upon Miss Steed, who was a minor, 
especially as the consideration for making it had wholly failed. [If 
eertainly did not operate as an estoppel. 

Their condition of coverture and minority made Mrs. Petty and 
Miss Steed still less liable to be estopped under the facts of this ease, 
It is now generally, if not universally, held that married women and 
infants are not estopped in pais, unless their conduct has been inten- 
tional and fraudulent. Bigelow on Estop. 510, and authorities cited, 
This is well settled in our courts. Crayton v. Munger, 9 Tex. 285; 
Fitzgerald v. Turner, 43 Tex. 79. | 

We have seen that no fraud upon the defendants below was ever 
attempted by Mrs. Petty and Miss Steed, and they were, consequently, 
not estopped from claiming the land, the title to which had never 
passed out of them in any manner recognized as legal. 

Upon the undisputed facts of the case, the judge below was author- 
ized to charge the jury to find that the plaintiffs were not estopped 
from asserting their legal title to the land. 

This suit was begun before the Revised Statutes took effect, and the 
possession of the appellant commenced several years previous to that 
time. By virtue of art. 4812 of the Revised Statutes, and sec. 5 of the 
final title, parties to an action like the present, commenced before the 
Revised Statutes took effect, are to have their rights determined 
according to the law as it existed at the time the suit was instituted. 
They can plead and prove, in the prosecution or defense of such suit, 
the same matters which they could have urged had the case been tried 
under the former law. Except as to the course of practice or proced- 
ure, the provisions of the old law, as to actions of trespass to try 
title, were to govern in all respects. This we held in the case of Mit- 
chell v. Baldems, decided at the late Tyler term—not reported. 

Under the former law the plaintiffs were entitled to recover for the 
use and occupation of the land, with the improvements included, and 
were not to be confined to such rents as accrued only within two years 
before the commencement of the suit. AlIl claim for rents, however, 
could be defeated by proof that the state taxes had been paid by the 
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defendant, and had not been paid by the plaintiffs. There was proof 
in this case strongly tending to show that all taxes upon the land in 
controversy, accruing since the partition, had been paid by the appel- 
lant and his grantor, and that none had been paid by the appellees. 
The court, thereupon, should have so instructed the jury as to defeat 
the claim of the plaintiffs below as to rents, in case they believed that 
no one had paid taxes for them on the one hundred and ten acres in 
controversy, and that the defendants had paid these taxes. 

The court correctly held that the appellant was not entitled to open 
and conclude the case. There was certainly one affirmative fact impor- 
tant to a recovery by the plaintiffs, viz., the value of the use and occu- 
pation of the land, which was not admitted by the defendants; and, 
as to this fact, at least, the burden of proof was upon the plaintiffs 
below. 

But for the error of the court, as stated above. the judgment must 
be reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered February 16, 1886. ] 








A. F. DAVIS ET AL. V. A. F. SITTIG 
(Case No. 2179) 


1. PROMISSORY NOTE—ILLEGAL CONSIDERATION—ASSIGNMENT WITHOUT ENDORSEMENT— 
SUCH ASSIGNEE TAKES SUBJECT TO ALL DEFENSES AGAINST ORIGINAL PAYEE—NOTICE 
—EsTorpPpEL — FRAUD ON CREDITORS— MAKER OF NOTE MAY PLEAD FRAUD, 
rHOUGH A PARTICIPANT—October 25, 1877, L., being largely indebted to one 
Walthew and divers other persons, and being insolvent, made to B., with in- 
tent to defraud his creditors, a pretended sale and conveyance of his entire 
interest in his deceased parents’ estates, which were then being administered 
in the probate court of Galveston county by B., the executor. This interest 
was the only property or property rights possessed by L. At the same fime 
B., who was fully apprised of L.’s purpose, in pursuance of an agreement be- 
tween them, and in order to give the transaction the appearance of a dona fide 
sale, execuged to L. his promissory note for $5,000, payable January 1, 1883, 
bearing niche per cent. interest, and expressing as its consideration a transfer 

of L.’s interest in his deceased parents’ estates. The deed from L. to B. re- 

cited the note, and was duly recorded in the records ot deeds of Galveston 
county. It was distinetly understood, at the time, between L. and B. that no 
property was to pass by the conveyance; that the note was never to be en- 
forced against B., and that D. was to incur no liability by reason of its execu- 
tien. In 1882 the estates were partitioned amongst L, and the other legatees, 
and, shortly thereafter, the portion allotted to L., consisting of realty, was sold 
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under execution, to satisfy Walthew’s claim, which had been reduced to judg. 
ment, Walthew becoming the purchaser. This property, which proved insuffi. 
cient to satisfy Walthew’s claim, was subsequently adjudged to him hy decree 
of the district court. The note was in form negotiable, but was never endorsed. 
On May 25, 1880, L. having, in the meantime, lost the note, transferred and as- 
signed his interest therein, by a separate writing, to his brother, who, in like 
manner, transferred the lost note to 8S., for value. L.’s brother is not shownta 
have paid value forthe transfer to him. Inasuit by S. against the legal repre. 
R } 


sentatives of B., then deceased, for the amount of the note and interest. 


Held : 


(1) That the note, under the foregoing tacts, became the property of S., sy}. 
ject to all the defenses which B. or his legal representatives could have urged 
against it had it still been in the hands of L., the payee, and that S. stood 
charged with notice of the facts which attended its executio (Citing Daniel 
on Neg. Insts., 741; Trust Co. v. National Bank, 101 U.S. 71; Allum ~z. Perry, 
68 Me., 232; Bank v. Taylor, 100 Mass. 22; Foreman v, Beckwith, 73 Ind. 517: 
Beard v. Bedolph, 29 Wis. 132; Matteson v. Morris, 40 Mich », and other 


authorities 


(2) That the fact that B. knew of L.'s fraudulent purpos conveying to 
him, and was a participant in the fraud, did not estop him or his legal repre. 
sentatives from setting up the fraudulent transaction as lefense to the note. 

2. CONTRACTS—FRAUDULENT CONVEYANCES—ARTICLE 2465, RE’ .TUTES—The 
fact that article 2465, Revised Statutes, declaratory of the illegality of convey. 


ances made to defraud creditors, only declares such contracts void as to credit- 


ors, does not strip such a transaction of its fraudulent character, or give to it 
standing as a valid contract which the courts will enfore: 

8. ConTRACTS—ILLEGAL—EXECUTORY—PUBLIC POLICY—N¢o acti ises, either at law 
or in equity, irom an illegal « mitract If it has been ve tari re rformed, a 
court of equity will not, in the absence of controlling mot . t public policy, 
grant its aid by decreeing a recovery back of the mone iid or the property 
delivered; but as long as the contract is executory, it cannot unforced in any 
action brought directly upon it And this is so, for reaso1 f public poliey 
and not from regard for the interest of either party to s i contract. 

4. SamMe—The fact that an illegal contract may have been ¢ ted hy one party, 
furnislfes no reason why the other should be compelled to « it his part of 
it, remaining executor) Citing MecCansland v. Ralston, 12 Nev. 195; Briggs 
v. Merrill, 58 Barb. 599; Nellis Clark, 4 Hill 428 s.c., 20 Wend. 24: 
Norris v. Norris, 9 Dana 318; Harvin v. Weeks, 11 Ric] Ol; Ager v. Duncan, 
50 Cal. 357; and other authorities 

5. CASES REVIEWED—The cases of Carpenter v. McClure, 39 Vt 9: Davis Mitchell 
34 Cal. 81; Dver v. Horner, 39 Mass. 260 Sherk v. Endress,3 W.& 8S. 255 


Springer v. Drosch, 52 Ind, 486, reviewed 

Error from Galveston. Tried below before the “Hon. W. H. 
Stewart. 

The court, to whom the cause on the trial thereof was submitted 
without a jury, rendered judgment in favor of the plaintiff for the 
amount of the note and interest, less certain sums advanced the 
payee by the executor. The defendants excepted, and have brought 
the case to this court by writ of error. 
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Argument for the plaintiffs in error. 


- 


The trial court’s conclusions of law, which form a part of the ree- 
ord, are as follows: 

1. A negotiable note, when lost before endorsement and never 
found, although it be afterwards transferred before its maturity, is, in 
the hands of the transferee, subject to every defense which the maker 
eould urge against the payee; so that the $1,000 advanced by Davis, 
the maker, to Lewis, the payee, entitles the defendants in this case to 
a credit of the $1,000 against the lost note; and, by reason of the fact 
that before the plaintiff acquired the right to the lost note, the title 
to the property, of the value of $2,000, the consideration of the note 
has failed, by reason of the property having been sold to pay Lewis’ 
debt, the defendants are entitled to an additional credit of the $2,000, 
which two credits amount to $3,000. 

2, Bevin R. Davis, having given the note and received the deed, in 
confederation with Lewis, to hinder and delay the creditor, Walthew, 
and other creditors of Lewis, is estopped to set up such fraudulent 
intent to defeat the enforcement of the collection of the balance due 
on the note, which I find, together with the interest thereon, less the 
credits, to be $3,175, for which I hold that the plaintiff is entitled to 
his judgments as heretofore rendered on March 9, 1885.”’ 


The syllabus states the facts. 


0. L. Cleveland and Ballinger, Mott & Terry, for plaintiffs in error, 
on the proposition that the court erred in its conclusions of law, to the 
effect that Bevin R. Davis, having given the note and received the 
deed, in confederation with Lewis, to hinder and delay the creditors 
of Lewis, is estopped to set up such fraudulent intent to defeat the 
enforcement of the balance due on the note, cited: 1 Story Eq. Jur., 
sees. 375, 379; 2 Pothier on Obligations, 5; Bigelow on Fraud, 342; 
Kerr on Fraud, 214; 1 Addison on Cont., see. 264 ; 2 Chitty on Cont., 
11 Am. ed. 1050; 1 Parsons on Notes and Bills, 216; Willis & Bro. 
v. Morris, 63 Tex. 458; Gilmour v. Thompson, 49 Howard Pr. 198; 
Feldman v. Gamble, 26 N. J. Eq. 494; Harvey 2. Hunt, 119 Mass. 283; 
Winn v. Thomas, 55 N. H. 294; 5s. e 14 Am. Law Reg. N. 8. 702; 
Lawrence v. Clark, 36 N.Y. 128; Howe v. Litchfield, 3 Allen 443. 

That the secret agreement between Alfred N. Lewis and Bevin R. 
Davis, at the time of the execution of the note and the deed. of 
assignment, in pursuance of their fraudulent intent, was illegal, and 
Davis could have pleaded such fraudulent agreement as against 
Alfred N. Lewis, they being in pari delicto, they cited: 1 Daniel on 
Neg. Insts., sec. 194; Bigelow on Fraud, 343; 1 Story Eq., see. 379; 


Kerr on Fraud, 374; 7 Wait’s Acts. and Def.. p. 66, sec. 2. p. 69. see. 
I ] 
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5; 4 Ib., p. 280, sec. 7; Willis & Bro. v. Morris, 63 Tex. 458; Howe, 
Litchfield, 3 Allen 443; Solinger v. Earle, 45 N.Y. 80, 604; Dough- 
erty v. Savage, 28 Conn. 248. 
That the note having been assigned without endorsement, the holder 
yas in no better position than the original payee, they cited: Story 
on Prom. Notes, sec. 120; 1 Danielon Neg. Insts., sec. 741; 2 Parsons 
on Notes and Bills, 46. 


E. P. Turner, for defendant in error, on the question of estoppel, 
and that a conveyance, though fraudulent and void as to creditors, is, 
nevertheless, binding as between the parties, cited: 3 Wait’s Acts. 
and Def., 469, 478; Fowler v. Stoneum, 11 Tex. 478; Epperson 2, 
Young, 8 Tex. 135; O’ Neal v7. Chandler, 42 Ind. 471; Springer », 
Drosch, 32 Ind. 486, and cases cited; Starke v. Littlepage, 4 Rand. 
(Va.) 368; Shaw v. Millsaps, 50 Miss. 380; Anderson v. Bradford, 5 
J.J. Marsh (Ky.) 69; Woodman ». Bodfish, 25 Me. 317; Kerr on 
Fraud, 373, et seq. 

That a promissory note given for property transferred with intent 
to hinder and delay creditors, though void as to such creditors, is 
valid as between maker and payee, he cited: 1 Daniel on Neg. Insts., 
142, sec. 194; Hoeser v. Kraeka, 29 Tex. 452 ; Lewis v. Castleman, 27 
Tex. 417; Carpenter v. McClure, 39 Vt. 13; Dyer v. Horner, 22 Pick. 
253; Sherk v. Endress, 3 W.& 8. 255; Stanton v. Green, 34 Miss. 582. 


STAYTON, ASSOCIATE JUSTICE.—The findings of fact by the judge 
who tried this cause show that the lost note sued upon was executed 
by B. I. Davis to Alfred N. Lewis, in consideration of property con- 
veyed by the latter to the former with intent to defraud his creditors, 
and that this intent was known to all parties. They further show 
that Alfred N. Lewis, after the note was lost, but before its maturity, 
transferred his interest therein to Charles A. Lewis, who is not shown 
to have paid value therefor, and that he, after the maturity of the lost 
note, transferred it to the appellee. 

The court below: properly held that, under the existing facts, the 
note was subject to any defense which could have been urged 
against it in the hands of the person to whom it was originally made 
payable. The note was negotiable in form, but was not transferred 
by endorsement, as is necessary to pass the legal title to such paper. 
It was not in the possession of the party to whom it was made pay- 
able, nor is it shown that the person to whom it was assigned before 
maturity ever paid value for it. 

It is well settled that, under such facts, it came into the ownership 
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of the plaintiff subject to all defenses which the maker of it could 
urge against it, were it yet in the hands of Alfred N. Lewis, and that 
he stands charged with notice of the facts which attended its exeeu- 
tion. Daniel on Neg. Insts., 741; Trust Co. v. National Bank, 101 U. 
§. 71; Allum vz. Perry, 68 Me. 252; Bank v. Taylor, 100 Mass. 22; 
Foreman v. Beckwith, 73 Ind. 517; Beard v. Bedolph, 29 Wis. 142 
Matteson v. Morris, 40 Mich. 55; Simpson v. Hall, 47 Conn. 417; 
Terry v. Allis, 16 Wis. 504; Boeka v. Nuella, 28 Mo. 180; Haskell 
vy. Mitchell, 53 Me. 468; Hedges v. Sealy, 9 Barb. 214: Bissell 2. 
Gowdy, 31 Conn. 49; Barlow v. Scott, 12 Ia. 65. 

Such being. the position of the plaintiffs, the court below held that 
those who represent the maker cannot now assert the illegality of the 


we 


transaction. That as to them the note is to be deemed a valid instru- 
ment, and subject only to such defenses as could be urged against 
such an instrument in the hands of one holding only the equitable 
title thereto. 

There are cases which hold that the maker of a note, given for the 
purchase money of property, which he knew the payee conveyed to 
him for the purpose of defrauding his creditors, cannot set up the 
fraudulent character of the transaction as a defense to the note. 
Amongst them are Carpenter v. McClure, 39 Vt. 9; Davis v7. Mitchell, 
34 Cal. 81; Dyer v. Horner, 39 Mass. 260; Sherk v. Endress, 3 W. & 
§. 255; Springer 2. Drosch, 32 Ind. 486. 

These decisions do not recognize any difference between contracts 
executed and executory, and are based on the language of the statutes 
declaratory of the illegality of conveyances made to defraud credit- 
ors, Which, in most of the states, as here, only declare such contracts 
void as to creditors. Such statutory declaration does not, however, 
strip such a transaction of its fraudulent character, or giveto it stand- 
ing as a valid contract, which the courts will enforce. 

“The proposition is universal that no action arises, in equity or at 
law, from an illegal contract; no suit can be maintained for its 
specific performance, or to recover the property agreed to be sold or 
delivered, or the money agreed to be paid, or damages for its viola- 
tion.’’ Pomeroy Eq., 940. 

As between the parties to such a contract, who are in equal fault, 
no right exists which a court of justice will enforce. 

“If the contract has been voluntarily executed and performed, a 
court of equity will not, in the absence of controlling motives of 
public policy to the contrary, grant its aid by decreeing a recovery 
back of the money paid or the property delivered, or a cancellation 
of the conveyance or transfer. As long as the contract is executory, 
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it cannot be enforced in any kind of an action brought directly upon 
it. The illegality constitutes an absolute defense.’’ Pomeroy Eq., 940, 

And this is so for reasons of public policy, and not from regard 
for the interest of either party to such a contract. That the contract 
may have been executed by one party, furnishes no reason why the 
other should be compelled to execute his part of it yet remaining 
executory. McCausland v. Ralston, 12 Nev. 195; Briggs v. Merrill, 58 
Barb. 399, Nellis v. Clark, 4 Hill 428; s. ec. 20, Wend. 24; Norris 
v. Norris, 9 Dana 318; Harvin v. Weeks, 11 Rich. 601; Harwood 2. 
Knapper, 50 Mo. 456; Ager v. Dunean, 50 Cal. 327; Hamilton », 
Seull, 25 Mo. 165; Walton v. Lusten, 49 Miss. 576; MeClenny vz. Floyd, 
10 Tex. 166. 

Under the findings of fact, and the first conclusion of law reached 
by the court below, the judgment should have been for the defend- 
ants. The judgment will be reversed and here rendered—that the 
plaintiff take nothing, that the defendants go hence without day and 
recover of the plaintiff all costs incurred in this court and in the 
court below. It is so ordered. 

REVERSED AND RENDERED. 
[Opinion delivered February 16, 1886. ] 


[Chief Justice Willie did not sit in this cause. ] 


GuLF City STREET R’y Co. v. GALVESTON City R’y Co. 
(Case No. 2195) 


1. STREET RAILWAYS—GRANT OF RIGHT OF WAY OVER STREETS OF A CITY NOT AN EX- 
CLUSIVE PRIVILEGE—A grant made, under legislative sanction, by a city to a 


street railway company of the right, not in express terms exclusive, to build 


and operate a railway upon one or more of its streets, confers upon the rail- 
way company no exclusive privilege as to such streets. The city, notwith- 
standing such grant, retains all the control it formerly possessed over those 
streets, subject only to the company’s exclusive right, as against other railway 
companies, to use that portion covered by its track. (Citing Jersey City and 


Bergen R’y Co. v. Jersey City and Hoboken Horse R’y Co., 20 N. J. Eq. 61.) 

2, SAME—RAILWAY COMPANY’S AUTHORITY OVER STREETS CONFINED TO PORTION COv- 
ERED BY ITS TRACKS—CITY’S DOMINION OVER PORTION OF STREET NOT COVERED BY 
COMPANY’S TRACKS REMAINS UNIMPAIRED—SUBSEQUENT GRANT OF LIKE PRIVILEGE 
OVER SAME STREET, IF AUTHORIZED BY THE LEGISLATURE, MAY BE MADE—COMPANY 
HOLDING OLDER GRANT NO RIGHT TO OBJECT—Over that portion of any street 
upon which its track, switches, or turn-outs do not lie, a railway company has 
no authority, but the city’s dominion over it remains unchanged and unim- 
paired, and is as full and complete, for all purposes, as it was over the entire 
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street before the privilege of constructing a road upon it was granted. Tf, 
therefore, the city should choose to grant to another company the privilege of 
laying a track upon the same street, the company already operating a road 
there would have no right to object, so long as the free and unobstructed use 
of its own track was not interfered with; and the new grant may, with the con- 
sent of the legislature, be made. (Citing Dillon on Mun. Corp. 727; Mkt. St. 
R’y Co. v. Central R’y Co., 51 Cal. 585; N.Y.& H. R’y Co.v. R’y Co., 50 Barb. 285.) 
8, CASE DISCUSSED—The case of G. C. R’y Co.v.G.C. 8. R’y Co., 63 Tex. 529, dis- 


cussed. 


Error from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

For a statement of this case, see G. C. R’y Co. v. G. C. 8. R’y Co., 
63 Tex. 529. 


Jno. W. Harris, for plaintiff in error, cited: G.C. R’y Co. 2. G. 
C. 8. R’y Co., 63 Tex. 529. 


No briefs on file for defendant in error. 





WILLIE, CHIEF JUSTICE—From the judgment rendered below in this 
cause both parties gave notice of appeal. The appeal of the Galves- 
ton City R’y Co. was passed upon at the last Galveston term of this 
court, and, as to all the errors assigned by the appellant in that pro- 
ceeding, the judgment was affirmed. Since then, the G.C.S. R’y & 
R. E. Co. have sued out a writ of error to revise the judgment below, 
in so far as it failed to perpetuate its injunction as to certain named 
streets in the city of Galveston. These streets were included in the 
original contract between the city of Galveston and the company of 
persons who were afterwards chartered as the Galveston City R’y 
company. This company had, however, up to the date of filing this 
suit, failed to do anything towards constructing a railway track upon 
any of these streets except one, and had removed the track laid 
upon this latter, and abandoned the use of the street altogether. 
Subsequently to this abandonment, and whilst this and the other 
Streets referred to were not in use by the G. C. R’y Co. for any pur- 
pose whatever, the plaintiff in error obtained from the city of Gal- 
veston the right to construct, use, and operate a horse railway upon 
these streets, as well as those with reference to which the injunction 
was perpetuated. The plaintiff in error contends that this grant to 
it was a withdrawal of the privilege previously granted to its adver- 
Sary, and vested in the last grantee the exclusive right to use and 
occupy these streets for the construction and operation of its railway. 
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As authority for this position, the opinion rendered by the commis. 
sioners of appeals when the case was before this court on a former 
appeal, is cited. That opinion was never adopted by this court. The 
conclusions of the commissioners, recommending an affirmance of the 
judgment, were alone approved. This court did not become respon- 
sible for the reasoning by which those conclusions were reached, or 
for any of the doctrines incidentally announced in the course of the 
opinion. The case is improperly in the reports, and is not binding 
upon us as authority. 

For the purposes of that case it was not necessary to hold that the 
grat to the Gulf City company of the right to build a railway upon 
certain streets, already named in the grant made to the Galveston 
City Railway company, was a withdrawal, as to these streets, of the 
privilege previously accorded to the latter company. It was enough 
that the right to operate a road on these streets was given to the 
plaintiff in error by the city council, with the approval of the legis- 
lature. This conferred upon it, at least, the raght to use these streets 
for railway purposes. Whether it deprived the other company of the 
same right was of no importance, so far as the decision of that case 
or the present is concerned. 

Neither the charters of these companies, nor the ordinances of the 
city giving them the right to construct and operate railroads upon 
these streets, purport to convey an exclusive privilege. Hence, we 
have neither to pass upon the power of the city to create such a 
monopoly in her streets, nor to determine whether, in case she had prop- 
erly exercised such a power in reference to the defendant in error, she 
could still, under the circumstances of the case, subsequently authorize 
the plaintiff in error to use any portion of the same streets for rail- 
way purposes. 

The grants not having been expressly made exclusive, the question 
is: What was the extent of the privilege conferred by these ordi- 
nances and the acts of the legislature? 

The charters and ordinances, under which each company claimed 
the right to build and run its road, conferred upon it the franchise of 
so doing upon a portion of the streets of the city, subject to certain 
conditions and restrictions. Some of these were named—others are 
implied by law. Each company obtained, in effect, the right to use 
so much of the streets upon which its road might be built as was 
necessary to lay its track, side tracks, ete., and run its cars, but not 
to prevent the public from making use of the same streets, either upon 
foot, or on horseback, or in vehicles. The inconvenience to which 
the public was to be subjected was only such as naturally attended 
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the use, by the company, of such portion of the streets as was neces- 
sary for the operation of its road. In fact, the city retained all the 
control it formerly possessed over these streets, subject only to the 
right of using the portion covered by its track, which was vested in 
the railway company. The use even of that portion of the street was 
not exclusive, except in so far as other railways were concerned, these 
not being allowed to take or use the track laid by the company, ex- 
cept to cross them. Jersey City and Bergen R’y Co. v. Jersey City 
and Hoboken Horse R’y Co., 20 N. J. Eq. 61. But the track of the 
road was left as free to the public, for all ordinary uses, as that por- 
tion of the street was before the enactment of the charter and ordi- 
nances through which either company claimed to use the streets for 
their railways. Over that portion of any street upon which its track, 
switches or turn-outs did not lie, the company had no authority. The 
city’s dominion over it remained unchanged and unimpaired, and was 
as full and complete, for all purposes, as it had been over the entire 
street before the privilege of constructing a road upon it had been 
granted to the company. If, therefore, the city should choose to 
grant another company the privilege of laying a track upon the same 
street, the company already operating a road there would have no 
right to object, so long as the free and unobstructed use of its own 
track was not interfered with. The legislature consenting, the new 
grant could be made, and the fact that the new grantee was a rival 
company, and would compete for the passenger trade upon the route 
and diminish the profits which the first company would otherwise re- 
alize, would furnish no reason why the grant should not be made. 
The only pre-requisite to the exercise of this power seems to be 
that it should be authorized by the legislature. The elder grant made 
to the defendant in error, though sanctioned by the legislature, was not 
exclusive, and that company had no moreright to prevent the plaintiff 
in error from building its road along the streets named in the city or- 
dinances designating its route than had any private resident of the 
city. 2 Dillon on Mun. Corp., 727; Mkt. St. R’y Co.v. Central R’y 
Co., 55 Cal. 583; N.Y. & H. R. Co. zv. R’y Co., 50 Barb. 285 

As to what effect upon this question the width of the street would 
have is not for us to determine in this ease. If wide enough for each 
railway company to operate its cars without inconvenience to the 
other, complaint that foot passengers, horses or vehicles will not have 
room for the free use of the street cannot come from either of the 
companies. It would be a matter for the city authorities and the 
kegislature to take into serious consideration before allowing a track 
to be laid upon a street already occupied in this way. 
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But neither company was using a track upon either of the streets 
now in question. Neither had acquired a right to the center of thege 
streets by actual occupancy. The grant to each was sanctioned 
by the legislature. The court was not authorized, under the 
facts before it, to adjudge in favor of either party a superior right 
to operate a railway upon these streets. It follows, as a matter of 
course, that neither company could prevent the other from running 
its railway upon them, and that an attempt to do so might be re. 
strained by injunction ; and we think that the court erred in not ex- 
tending its injunction to the streets in controversy in this proceeding, 
The judgment of the court below will, therefore, be reversed as to that 
portion of it which fails to enjoin the defendant in error from inter- 
fering with the Gulf City Railway company in constructing and 
operating its railway upon Avenue H, Twenty-ninth and Twentieth 
streets, and Church street or Avenue F, inthe city of Galveston, and 
will be so reformed as to perpetuate the injunction as to those streets, 
as well as the others as to which it was made perpetual by the judg- 
ment of the court below. 

REVERSED AND REFORMED. 


[Opinion delivered February 16, 1886. ] 





WEGNER Bros. v. E. J. BIERING & Co. 
Case No. 2190) 


1, PROMISSORY NOTES—PROMISE NOT TO PROSECUTE ONE CHARGED WITH CRIME—ILLE- 
GAL CONSIDERATION—NOTE IN RENEWAL OR SUBSTITUTION OF ONE BASED ON ILLE- 
GAL CONSIDERATION IS ITSELF INVALID—P., being indebted to B. on open account,, 


gave him his note for $350 in settlement. About the same time B., claiming to 
have lost divers of his goods, the value of which he estimated at $1,000, ae- 


cused P. of having stolen them. P. finally admitted the theft, and executed to 
B. his promissory note for $1,000, payable in twenty equal monthly install- 
ments, with W. as indorser or surety P. was, shortly afterwards, indicted for 
the offense, whereupon he fled the country, leaving behind his interest in a 
retail grocers, worth about $1,250. Subsequently,W., to secure himself against 
loss, procured from B. the $350 note and the $1,000 note, upon the latter of 
which P. had, in the meantime, paid the first installment, by giving in exchange 
therefor his own note for $1,300, payable to B. four months after its date. Upon 
the notes thus obtained from B., W. instituted attachment proceedings against 
P.’s interest in the grocery, which was eventually sold under the attachment, 
and the entire net proceeds ($725) applied to the satisfaction of the judgment 
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Statement of the case. 
. ——————— a 
; in favor of W. upon the notes. Ina suit subsequently brought by B. against 
W. on the $1,800 note, wherein it was pleaded by the latter, and wherein there 
was evidence tending to prove,that B. had threatened P. with imprisonment 
| and criminal prosecution unless he made good B.’s loss by reason of the theft, 
, and that the $1,000 note, which formed part of the consideration for the note 
sued on, had been executed by P. and indorsed by W. in consideration of B.’s 
agreeing to desist from and to suppress any criminal prosecution of P. because 
of the thett fHleld 
(1) That if part of the consideration of the $1,000 note was a promise by B. 
not to prosecute P. for theft, then that note was not a legal demand against W.. 
and, as there was evidence introduced tending to prove that fact, the trial court 
should have submitted the issue to the jury; 
(2) That as the money contracted in the $1,000 note was never paid, but this 
suit was brought upon a new promise to pay the same and other moneys, the 
new promise is as vicious as that for which it was substituted; and if B.’s 
| promise not to prosecute P. was no part of the consideration for the making of 
' the $1,000 note by P., but was only the consideration for W.’s indorsement, the 
principles of law applicable are not materially changed. 
9. CONTRACTS—CONSIDERATION—ILLEGAL IN PART VITIATES THE WHOLE CONTRACT— 
Although there may be ample valid consideration to support a promise sued 
on, yet if, to the abundance of valid consideration, there has been added a 
leaven of that which is illegal, the whole contract is tainted. (Citing Story 
on Cont., sec. 585; Bishop on Cont., sec. 471; Pollock on Cont., 318.) 
8. SAME—PROMISSORY NOTE—ILLEGAL CONSIDERATION—If a debtor in payment of an 
account, and in consideration that his creditor willdo an unlawful act or refrain 
a duty imposed by law, executes his note only for the amount of the account, 
the note is, nevertheless, void. The good consideration has no virtue to cure 
the bad, but the bad corrupts the whole. (Citing Steuben Co. Bank v. Mathew- 
son, 5 Hill 249, and Roll wv. Raguet, 4 Ohio 400.) 
4, SAMF—ILLEGAL DEMAND—CHANGE IN THE FORM OR SECURITY DOES NOT VALIDATE— 
A mere change in the security or in the evidence of ademand, does not render 
valid that which was before invalid. If the transaction is illegal, no expres- 
sion of it in innocent forms makes it innocent or meritorious. (Citing Seelig- 
son v. Lewis, 60 Tex. 215, and Collins v. Blantern, Smith’s Ldg. Cases, 676. 
5. CASES REVIEWED—The cases of Bly v. Bank, 79 Penn. St. 456, and Bibb v. Hitch- 
cock, 49 Ala. 468, reviewed. 
. 6. CASES DISTINGUISHED—The cases of Armstrong v. Toler, 11 Wheat. 272: DeLeon 
. v. Trevino, 49 Tex. 89; Pfeuffer v. Maltby, 54 Tex. 454, distinguished. 
: APPEAL from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

This suit was brought by E. J. Biering & Co. against Wegner Bros. 
on a promissory note for $1,300, Wegner Bros. resisted the clain 
j on the ground that there was no consideration that was good in law 
to support the contract in the note. Their defense was that the con- 
tract in the note had its origin in an unlawful undertaking on the part 
of Biering & Co. to make money out of Wegner Bros. and one William 
Pohl, by threatening a criminal prosecution, and agreeing to desist 


therefrom upon condition that they should be paid money by Wegner 
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Argument for the appellants 


Bros. or Pohl for suppressing the prosecution. The cause was tried 
before a jury, the trial resulting in a verdict and judgment against 
the defendants for the amount of the note and interest. Defendants 
appealed. On the trial, Wegner Bros. asked the court for the following 
charge: ‘‘If the jury believe, from the evidence, that the note sneq 
on was given to the plaintiffs in consideration for the surrender of a 
$1,000 note theretofore given to plaintiffs in consideration of a promise 
to desist from criminal prosecution of one William Pohl, for the erime 
of theft, and to prevent such prosecution for theft, and this was the 
only consideration for the $1,000 note, then the jury are instructed that 
the plaintiffs have no right to recover in this suit on the note sued on, 
so far as the sum of $1,000 is involved, and your verdict should be in 
favor of defendants as to $1,000 of the note sued on.”’ 

The court refused this instruction, and, instead, charged the jury 
as follows: ‘*I charge you that the suit in this case is not upon the 
two notes upon which Wegner Bros. were security, but is upon the 
$1.300 note executed by Wegner Bros.; and if you believe, from the 
evidence, that Pohl stole $1,000 worth of goods from Biering, and 
gave Biering a note for the same, with Wegner Bros. as security 
thereon; and that Pohl was further indebted to Biering in the further 
sum of $350 for balance of account, for which Pohl gave Biering a 
note for $350, with Wegner Bros. as security, and that Wegner Bros, 
took up the $1,000 note and the $350 note for the purpose of enabling 
themselves to sue thereon, and attached Pohl’s stock of goods; and 
that in consideration of the surrender by Biering to Wegner Bros. of 
the two notes, they, Wegner Bros., executed and delivered to Biering 
the $1,300 note sued on in this cause, and then ran their attachments 
on Pohl’s stock of goods, and got the money made on their attach- 
ments, although they may have realized only $725, they, Wegner 
Bros., would be liable to Biering for the $1,300 note, with interest 
thereon, at the rate of ten per cent. per annum, from August 15, 
1883, and would require you to find for that gross amount of prineipal 
and interest in favor of the plaintiffs, E. J. Biering & Co., against 
the defendants, Wegner Bros.; for such a state of facts furnishes no 
defense against the $1,300 note sued on, and in evidence in this case.” 

The giving of this charge and the refusal of the one asked by the 
defendants were assigned as error. 


The syllabus states the material facts of the case. 


McLemore & Campbell, for appellants, cited: Seeligson v. Lewis & 
Williams, Tex. Law Rev., vol. 5, No. 152, p. 774; Armstrong 2. Toler, 
11 Wheat. 261; 1 Parsons on Cont., 457. 
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S. S. Hanscom, for appellees, on the questions discussed in the opin- 
jon, cited: DeLeon v. Trevino, 49 Tex. 89; Armstrong v. Toler, 11 
Wheat. 261; R. 8., art. 1317; Hunt v. Turner, 9 Tex. 389; Bly z. 
National Bank, 79 Penn. St. 453; Bibb v. Hitchcock, 49 Ala. 468. 


ROBERTSON, ASSOCIATE JUSTICE.—The court below refused to 
submit to the jury any issue as to the consideration of the $1,000 note 
made by Pohl and indorsed by Wegner Bros. That note was, by all 
the proof, shown to be part of the consideration for the one in suit; the 
money it (the $1,000 note) promised was never paid, but was embraced 
in the promise sued upon, and is sought to be recovered in this 
suit. 

That money, the plea alleges, was promised originally in considera- 
tion in part of the payees’ agreement not to prosecute Pohl for theft, 
and, if the plea is true, the plaintiffs in this suit seek the reward of 
an unlawful contract. Enough testimony was introduced in support 
of the plea to require its submission to the jury, if it presented any 
defense to the suit. 

The evidence showed that Wegner Bros. recovered a judgment 
against Pohl on the $1,000 note taken up by them, and that they 
realized upon that judgment, together with that upon the #350 note, 
taken up at the same time, the sum of $725. They thus reaped a 
benefit from the execution of the note in suit and its substitution for 
the two original notes. The proof also shows that this $350 note was 
a valid demand upon a lawful consideration, not only against the 
Wegner Bros., but against Wm. Pohl. Pohl was likewise a party to 
the $1,000 note, but, if the plea was true, the plaintiffs lost nothing 
in its surrender. Pohl is now as much bound morally as he was when 
the plaintiffs held the $1,000 note, and he was then, if the plea is 
true, as little legally bound as he is now. But, independent of this 
note, two new considerations entered into the execution of the note 
sued on—the acquisition by the Wegner Bros. of the two notes against 
Pohl, and the surrender by the plaintiffs of one valid note against 
Wegner Bros. and Pohl. These new considerations were still not the 
only considerations of the new note. <A part of the consideration of 
the new note was the original consideration for the $1,000 note. The 
demand evidenced by that note is claimed to be illegal, and that de- 
mand has never been paid or extinguished, but is now a part of the 
demand evidenced by the note in suit. 

It is obvious that there is ample valid consideration to support the 
promise sued on; yet, if, to the abundance of valid consideration, 
there has been added a leaven of what is illegal, the whole contract 
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is tainted. Story on Cont., sec. 583; Bishop on Cont., sec. 471; Po}. 
lock on Cont., 318. 

If « debtor, in payment of an account for $100, and in consideration 
that his ereditor will refrain a duty or do an illegal act, executes hig 
note only for the amount of the account, the note is, nevertheless, void. 
The good consideration has no virtue to cure the bad, but the bad 
corrupts the whole. Steuben Co. Bank v. Mathewson, 5 Hill 249. 
Roll v. Raguet, 4 Ohio 100. . 

The one promise to pay a gross sum cannot be dissolved into the 
parts attributable to the several considerations. The whole cannot 
be enforced, because the law will not compel what it prohibits, and 
the parts can not. be separated. Lllegality thus vitiates the entire ip. 
strument. The illegality must, however, enter the particular eon- 
tract. In determining how far-reaching is the vitiating effect, the 
authorities are diversified and conflicting. 

In some courts the contract is held valid, if, in declaring upon and 
proving it, the plaintiff can escape the development of the poisonons 
element. Bly v. Bank, 79 Penn. St. 456. 

This would prevent the defense in every case in which the illegal 
demand is evidenced by a promissory note, and is manifestly not the 
law. Seeligson v. Lewis, 65 Tex. 215. 

In other courts a change in the security, or in the evidence of the 
demand, cuts off the taint. Thus, in Bly 7. Bank, 79 Penn. St. 456, 
the bank had made an illegal loan to Garfield, with Andrews as 
security. <A portion of the demand was settled, and for a balanee 
Andrews gave his note, with Bly as security. In a suit on this note, 
although it was given to secure payment of part of the illegal debt, it 
was held the bank was entitled to judgment. On a like principle 
Bibb v. Hitchcock, 49 Ala. 474, was decided, if the question was 
really decided at all. 

There are, doubtless, other cases which sustain this view of the 
law, but the weight of authority is against it. The doctrine of this 
court on the point is discussed and settled in the case of Seeligson 2, 
Lewis (supra). There is no magic in a promissory note to purifya 
vicious demand. If the transaction is illegal, no expression of it in 
innocent forms makes it innocent or meritorious. Such disguises may 
increase the difficulty of detection, but, if exposed, they do not de- 
ceive the majority of courts into treating the transaction as if it was 
what it would appear to be, and not what it really is. Collins® 
Blantern, Smith’s Ldg. Cases, 676. . 

If a note is tainted by the consideration of the demand for whichit 
is given, there can be no good reason for drawing the line at the first 
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note. If the first is taken up and a new one given in its stead, to ob- 
tain an extension of time, to embrace in it additional demands, or for 
other purposes, the illegal consideration is as distinctly traced in the 
second note as in the first. The new considerations dilute but do not 
neutralize or extinguish the poison. If the second note is enforeed, 
the money promised for an illegal consideration is collected by one of 
the guilty parties—the other guilty party is forced by the law to do 
what he is commanded by the law not to do. 

If there is any principle in the policy of non-interfereace, it for- 
bids the collection by law of money promised for an illegal consid- 
eration. That the original promise has been mergedin @ note, and 
the 
stain is not obliterated. The object is still to enforce payment of a 
sum earned by an illegal service. 

The cases are not reconcilable. In Farmer 2. Russell, 1 Bos. & 
Pull., cited in Armstrong v. Toler, 11 Wheat. 274, the title of the 
plaintiff to the money recovered was founded on the unlawful con- 


that has been substituted by another, cannot affect the principle 





tract, but it had been paid by the debtor to a third person, who was 
the defendant in the suit. On the other hand, in Clay v. Ray, 17 C. 
B., N. S., 188, a judgment had been recovered on the prohibited de- 
mand, and, in consideration of a stay of execution, a third party guar- 
anteed payment, and the guaranty was held void. 

In this case the Wegner Bros. have been sued, not on their first or 
second, but on their third promise to pay the illegal demand. There is 
a broad distinction between contracts which are germane to the illegal 
transaction, which arise from but are collateral to it, and those which 
carry out the original scheme.. Armstrong v. Toler, 11 Wheat. 272, be- 
longs to the former class. A distinction also exists between the class last 
stated and those cases which have for their basis the realized proceeds 
of an illegal enterprise. When the contract has been executed with- 
out the aid of courts by the voluntary acts of the parties, the profit 
or estate realized is not contaminated. This distinction is illustrated 
in DeLeon v. Trevino, 49 Tex. 89, and Pfeuffer v. Maltby, 54 Tex. 454, 
and is discussed and stated in MeBlair v. Gibbs, 17 Howard 232. 

In this case the suit, on defendants’ theory, is upon not a new and 
independent contract, but a new security for the same demand and 
others. A judgment would harvest for the plaintiffs the common 
fruits of legal and illegal transactions. Pollock on Cont., 324; Story 
on Cont., see. 584. 

If part of the consideration of the $1,000 note was the plaintiffs’ 
promise not to prosecute Pohl for theft, the note was not a legal demand 
against the Wegner Bros. The money contracted in that note has 
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never been paid, but this suit is brought upon a new promise to pay 
the same and other moneys, and we think the new promise is ag 
vicious as that for which it was substituted. The great preponder- 
ance of the testimony may be against the contention of the Wegner 
Bros. that there was any promise not to prosecute Pohl. Their 
theory, if true, presented a good defense to the suit, and there wag 
sufficient evidence in support of it to justify and require that the 
issue be submitted to the jury. If the plaintiffs’ promise not to 
prosecute Pohl was no part of the consideration for the making of 
the $1,000 note by Pohl, but only of the defendants’ indorsement, the 
principles of law applicable are not materially changed. The Weg. 
ner Bros. were bound upon the original note, and for the sum for 
which they were illegally held they are now sought to be charged in 
this suit, if the pleaistrue. The fact that the defendants may, if 
they can convince the jury that their theory of the facts is true, 
derive an unconscionable advantage, intensifies the iniquity of the 
defense, but cannot bend the policy which forbids the interposition 
of courts. The purpose of the law is to discountenance and dis- 
courage improper contracts; not to enforce them is adopted as the 
best means to this end, and is adopted in total disregard of the effeet 
upon the parties to the prohibited transaction. 

For the error of the court in declining to submit to the jury the 
issue of illegality, the judgment must be reversed and the cause re- 
manded. 

REVERSED AND REMANDED. 


[Opinion delivered February 19, 1886. ] 





G..c. & 8S. F. R’y Co. v. L. HOLLIDAY. 


(Case No, 2183 


1. PRACTICE—SUPREME COURT—APPEAL—BILLS OF EXCEPTION—It is the duty of 8 
party bringing a cause to the supreme court to see to its proper preparation for 
an appeal, and where the record does not disclose that it was through the fault 
of the trial judge or of the opposite party that appellant’s | ills of exception 


were not filed within the time prescribed by law, the presumption as to negli- 
gence is against the appellant, and he cannot complain if his bills are not 
legally before the appellate court 

. EvIDENCE—RAILROADS—OVERFLOWS — FRESHETS — EVIDENCE OF FRESHET SUBSE- 
QUENT AND EQUAL TO ONE CAUSING DAMAGE COMPLAINED OF, WHEN ADMISSIBLE— 


to 


Where, in a suit against a railway company for damages from overflow of 
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land, caused by improper construction of the company’s road, the defendan‘ 
has pleaded that the overflow was the result of an extraordinary and unusual 
flood, against which human foresight could not provide, and evidence has been 
introduced of freshets having occurred at different intervals for a_ series. of 
years prior to the one by which the plaintiff was damaged, which were equal to 
it. evidence of a freshet in the year following that in which the damage com- 
plained of occurred, greater than the one which caused such damage, is 
admissible, in connection with the proof relating to previous overflows, as a 
circumstance tending to show that the flood causing the damage tothe plaintiff 
was an occurrence against which ordinary and reasonable care might have 
provided. (Citing Mayor v. Baily, 2 Denio 441, and Gray v. Harris, 107 Mass. 
$94.) ‘ 

3. SaME—INTRODI CTION LARGELY IN DISCRETION OF TRIAL JUDGE—DEFECTS IN PROOF 
MAY BE SUPPLIED AT ANY TIME BEFORE CONCLUSION OF ARGUMENT—CONFIRMATORY 
OF PRIMA FACIE CASE—REVISED STATUTES, ART. 1298—The Revised Statutes, art. 
1298, leave it largely within the discretion of the trial judge as to the admis- 
sion of testimony, and defects in proof may be supplied at any time before the 
conclusion of the argument And where the testimony is confirmatory of the 


prima facie case already made by the party offering it, and fortifies the case 


upon points wherein it has been attacked, a refusal to admit it has been held 
to be error. (Citing Markham v. Caruthers, 47 Tex. 21.) 
4, RAILROADS—PROPER CARE IN CONSTRUCTING NOT TO OBSTRUCT WATERS OF ORDINARY 


FLOODS-—ADJACENT LANDS—REVISED STATUTES, ART. 4171—By the Revised Stat- 





utes, art. 4171, railway companies are required, in constructing their roads, to 
take into consideration the natural lay of the land, and to construct culverts 
and sluices necessary for its proper drainage. In this respect they must use 
proper care, so as not to obstruct the waters of ordinary floods, to the damage 
of adjacent lands. Citing I. & G. N. R’y Co. v. Parker, 50 Tex. 242, and G., C. 
&S. F. R’y Co. v. Helsley, 62 Tex. 594.) 

5. SAME — WHAT NECESSARY TO CONSIDER IN CONSTRUCTING— NEED NOT PROVIDE 
AGAINST UNPRECEDENTED FRESHETS—The use of such care as a prudent man 
would exercise in reference to his own affairs, requires that a railway company, 


in the construction of its road, take into account the probabilities of over- 
flows; and, in estimating these, it must consider what effect the size and length 
of the river near which it is building may have in producing them, as well as 
the number and frequency of former freshets. The railway company may not 
be required to provide against an unprecedented rise in the river, but that can- 
not be called unprecedented which has, for more than a quarter of a century, 
occurred every three, four or five vears; nor can that be called extraordinary 
which is but the natural result of the length and size of the river, taken in 
connection with a fall of water liable to occur at intervals, though separated 
from each other by several vears. 

6. SaME—DESTRUCTION OF CROP BY OVERFLOW—MEASURE OF DAMAGES—INTEREST 
NECESSARILY AN INGREDIENT—When one’s crop has been destroyed by overflow 
caused by the improper construction of a railway, the injured party, as faras 
money can do so, ought to be put in the game condition that he would have been 
had the tort not been committed; and interest upon the value of the crop so 
destroyed, from the date of its destruction, is as necessary as the value itself. 
(Citing 1 Suth. on Damages, 174; Wallace v. Finberg, 46 Tex. 35; Blum v. Mer- 
chant, 58 Tex. 400; Ingram v. Rankin, 47 Wis. 406, and other authorities.) 

7. DESTRUCTION OF CROPS BY OVERFLOW—DAMAGES—WHAT TOO UNCERTAIN TO CON- 
SIDER IN KEDUCTION OF—What a plaintiff, whose crop has been destroyed by 
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overflow, might have made had he planted another crep, is too uncertain to 
base upon it any estimate as to the amount by which his dama s should be reduced 
8. RAILROADS—DuTY ‘rO PROVIDE AGAINST WATER COMING FROM A GREAT DISTANCE— 
EXTRAORDINARY FRESHETS—QUESTIONS OF FACT FOR A JURY—CHARGES REFUSED— 
See this case for special charges asked, which were held to have been properly 
refused, because they assumed as matter of law, that a railway company is 
excused for having failed to construct its road-bed, culverts and ditches in 
such manner as to afford free passage and egress to water ming trom a large 
river and from a great distance; and because they assumed as matter of lae 


that a particular freshet was an extraordinary one 


APPEAL from Brazos. Tried beloW before the Hon. W. E. Collard, 

Plaintiff, L. Holliday, brought this suit against the defendant, the 
Gulf, Colorado and Santa Fe railway company, for damages for the 
destruction of his crops of corn and cotton in the spring of 1884, 
grown by him in the Brazos bottom, on land situated near the rail- 
road, and near where the road crosses the Brazos river. 

Plaintiff alleged that the railroad was constructed a short distance 
below his farm, by defendant, in such an unskillful manner that the 
natural channels for the escape of water flowing out of the Brazos 
river above the railroad were dammed up, that a rise occurred in 
the Brazos river in the spring of 1884, and that the water flowed out 


of the river, at low places in the banks, above the rail 


road, down to 
the road, and was there dammed up by the defendant’s embankment, 
thereby overflowing and destroying thirty acres of cotton then grow- 
ing and being raised by plaintiff, of the reasonable value of $20.00 
per acre. 

Defendant traversed the allegations of plaintiff, as to the unskillfal 
construction of the road-bed, and alleged that the damage to plain- 
tiff’s crops was caused by an extraordinary flood in the Brazos river, 
for which defendant was not responsible. Defendant also demurred 
and pleaded general denial. 

The case was tried before a jury at the September term, 1885, and 
resulted in a verdict in favor of plaintiff for 8300. 

From the Brazos river, where the railroad crosses it, to Allen farm, or 
Jarrell’s, is three and one-quarter miles. The river bank at the bridge 
and the land at Allen farm are points elevated several feet above the 
intervening country. The farm lies on the river, about one and one- 
quarter miles above the railroad bridge, ana between the farm and 
the bridge there are several low places in the river bank, one of whieh 
is about six hundred yards long. Before the railroad was built, high 
waters from the river passed over these low places into the natural de- 
pressions in the surface of the adjacent land, and thence into bayous 
and Elm flats, and escaped. 
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sefore the railroad was built, the sloughs were ‘‘not sufficient, dur- 
ing a freshet in the river, to conduct the water off, but the sloughs 
flowed into Elm flats, which carried off tae water.’’ Through these 
low lands and sloughs, or bayous, defendant erected an embankment 
several feet high. In this space of three and one-quarter miles, from 
the bridge to Allen farm, defendant left one hundred and eight 
yards in openings for the escape of this volume of water. At one 
place across these low lands, there is no opening at all for a distance 
of one thousand yards, and the water coming into this space would ae- 
cumulate and be thrown back on plaintiff’s land, until about two or 
two and one-half feet deep, and then escape over the railroad embank- 
ment. 

When the flood of 1884 occurred, the water passed out of the river 
through the low places in the banks into natural depressions, and 
thence down the railroad, where it was stopped and thrown back 
through the bottom on to plaintiff’s land, submerging it. There was 
evidence that the river had been as high in 1852, 1853, 1867, 1868, and 
1879 or L880, asinthis freshet. The natural channels and out-lets, before 
the construction of the railroad, afforded asufficient escape for the water 
from the Brazos river overflowing its banks at low places below plain- 
tiff’s farm and above where the road was built. The railroad was 
built through that section about 1881-2. 

In constructing the road, an embankment was thrown up from the 
river back toward Allen farm. Near the river it extended across an 
Elm fllat, into which sloughs emptied, which conveyed water over- 
flowing low places in the banks of the river, below plaintiff’s farm 
and above the bridge. For some distance.from Allen farm, in the di- 
rection ©” the river, the railroad embankment was only slightly ele- 
vated above the general level of the surrounding country, but where 
it crossed sloughs, and as it approached the bridge across the river, 
it varied from six to nine feet in height. 

Some of the sloughs that formerly afforded escapes for the water 
were entirely dammed up, no culverts or passages being constructed. 
The large slough, in its natural state, was forty-five steps across, but 
it was dammed by the railway embankment, which contained a enl- 
vert sixteen steps in diameter. Where the natural slough was dammed 
in two places, a ditch was cut by the road to connect the slough, so as 
to carry off the water, but it had not the capacity of the slough. Vhe 
country on both sides oi the railroad was on a general level. The 
railroad was down the river from plaintiff’s farm, his farm being 
north of the road. 

The effect of the construction of the railroad and the embankments 
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built was to dam up the water coming out of the river above the rail- 
road, and to cause it to flow back north on plaintiff’s farm. The water 
rose on the north side of the track until it got high enough to pour 
over the railroad track. This part of piaintiff’s land had not been 
overflowed in previous years. The water stood on plaintiff’s crop 
five or six days, and destroyed it. The crop destroyed was worth from 
$15 to $20 per acre. The evidence showed that the water which over- 
flowed plaintiff’s land came out of the Brazos river from a general 
rise in the river, and not from local streams or surface water from 


-loeal rains. 


One of the plaintiff’s witnesses, M. R. Millican, stated, on crogs- 
examination by the defendant, that the water in the Brazos river wag, 
in 1884, higher than he had ever seen it before; that he would eall it 
an unusual rise. 

On redirect-examination, he was asked by the plaintiff how the over- 
flow of 1885 compared with that of 1884, and, over defendant’s objee- 
tion to the effect that this suit was for damages caused by the 
overflow of 1884, and that defendant in constructing its road eould 
only look to what had already occurred, and could have no knowl- 
edge of events subsequently occurring, he stated that it was higher 
than that of 1884. The plaintiff also introduced other witnesses, 
who, over the objection of the defendant, testified to the same effeet. 
Several witnesses had previously testified that many large freshets 
had occurred in the Brazos river, at intervals of three or four years, 
between 1852 and 1884, some of which were equal to, if not greater 
than, the one causing the damage to plaintiff. To the court’s ruling, 
admitting the testimony of plaintiff’s witnesses as to the character of 
the overflow of 1885, the defendant excepted. 

After the defendant had rested, the plaintiff introduced as a wit- 
ness J. B. Thomas, who, over the defendant’s objection that the 
testimony was not in rebuttal of anything testified to by its witnesses, 
but was only a part of plaintiff’s prima facie case, testified as to the 
topography of the country in the vicinity of the plaintiff’s premises 
alleged to have been overflowed, and also as to the character and 
manner of the construction of defendant’s road, and its effect upon 
the flow of the water in that vicinity. There had, however, it ap- 
pears from the record, been other testimony on these points by 
witnesses previously introduced by both parties. To the ruling of 
the court, in admitting the testimony of this witness, the defendant 
also excepted. 

The special charges asked by the defendant and refused by the 
court. the refusal of which were assigned as error, were as follows: 
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‘1, The law only imposes on railroad companies, in the construe- 
tion of their roads, the obligation to provide sufficient culverts and 
openings therein to pass off and allow a free flow to the surface water 
of the adjacent country, arising from rains and local streams, and to 
construct bridges and culverts over the streams which their roads 
cross, of sufficient capacity to carry off the water flowing down such 
streams; but they are not bound to provide openings in their roads 
of sufficient capacity to pass through their embankments large floods 
of water flowing over the banks of great rivers, and coming for a 
ereat number of miles above their road.’’ 

“2. The fact that a flood of extraordinary height has occurred once 
or twice, or even oftener, does not necessarily take from such flood 
its character as an act of God, or as an extraordinary occurrence; but, 
if it is of such character that it cannot be expected to recur with such 
frequency as would cause practical men, of ordinary care and caution, 
to attempt to guard against it, then it would retain the character of 
being an extraordinary flood, against which defendant would not be 
required to provide.”’ 

The defendant also asked of the court the following special charge 
on the measure of damages: ‘‘If the jury believe, from the evi- 
dence, that plaintiff could, by the use of reasonable efforts, have 
raised a crop on the same land, then he can, in any case, only recover 
what would have been the cost of replanting and the amount which 
would have been the difference between the value of the crop de- 
stroyed and the replanted crop.”’ 

The court refused this charge also, and, instead, instructed the jury 
as follows: ‘If plaintiff's crop was wholly destroyed by the negli- 
gence of defendant, as alleged, the measure of damages will be the 
market value of the crop so destroyed, at the time and place of its 
destruction, and eight per cent. interest per annum thereon to date ; 
but if the crop was only partially injured by such negligence, you 
will value the injury and find for plaintiff such value, with eight per 
cent. interest per annum thereon to date.”’ 

This last charge and the court’s refusal to grant the one on the ques- 
tion of damages, asked by defendant, were likewise assigned as error. 

Defendant’s bills of exception were presented to the trial judge, and 
by him approved, during the term of the court at which the cause 
was tried, but, for some reason not disclosed, they were not filed until 
after the term had expired. 

Judgment was rendered on the verdict, and the defendant appealed. 


Ballinger, Mott & Terry and Taliaferro & Gould, for appellant, on the 
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questions discussed in the opinion, cited: G.,C. & 8. F. R’y v. Hels. 
ley, 62 Tex. 593; Taylor 2. Fickas, 64 Ind, 167; C.& V. N. Ryo. Ste. 
vens, 73 Ind. 278; O’Connor v. Fon du Lac R’y, 52 Wis. 526; Hoyt 2, 
City of Hudson, 27 Wis. 656; Abbott v7. K. C., St. J. & C. B. Ry (Sup. 
Ct. Mo.), 20 Am. and Eng. R’y Cases, 103, and authorities cited jn 
note; K.C. & E. R. R’y v. Riley (Sup. Ct. Kan.), Id. 116, and note; 
C. & A. R’y Co. v. Benson (Sup. Ct. Mo.), Id. 96; Am. and Eng, R’y 
Cases, note to 573; L. & G. N. R’y v. Parker, 50 Tex. 342; L. & G. N. 
R’y v. Halloren, 53 Tex. 46; N. P. & O. Co. v. Dock Co., L. R., 9 eh., 
div. 503; P. F. & W. R’y Co. 2. Gilleland, 56 Penn. St. 445; Bellin. 
ger v. N. Y. C. R’y Co., 25 N.Y. 42; B. & O. Ry Co. 2. School Dis- 
trict, 2 Am. and Eng. R’y Cases, 166; Brandon v. Mfg. Co., 51 Tex, 
128 ; Sedg. on Damages, marginal, 64; Field on Damages, 21, et seq; 
T. & St. L. R’y v. Young, 60 Tex. 201; R.8., arts. 1365, 1364, 1365, 


Henderson & Butler and Spencer Ford, for appellee, on the questions 
discussed in the opinion, cited: R.8., arts. 1565, 1564; Dist. Ct. 
Rule, 60; Sup. Com. Knights Golden Rule v. Rose, 62 Tex. 321; 8. & 
E. 'T. R’y Co. v. Joachimi, 58 Tex. 452; R.S., art. 1298; Markham 
v. Caruthers, 47 Tex. 21: Connor v. McLeon, Tex. Law Rev., vol. 5, 
p. 469; I. & G. N. R’y Co. 2. Parker, 50 Tex. 342; The Mayor », 
Baily, 2 Denio 441; Gray v. Harris, 9 Am. Rep. 63; G., C. & 8. P. 
R’y Co. v. Donahue, 59 Tex. 131; G., C. & 8S. F. R’y Co. v. Helsey, 62 
Tex. 594; Gray v. Harris, 107 Mass. 462; 8S. & E. T. R’y Co. v. Joa- 
chimi, 58 Tex. 460; Ft. W. & D. R’y 2. Scott, 2 Wilson’s Cases 137. 


WILLIE, CHIEF JuUSTICE.—The appellant complains that the distriet 


judge who tried this case, did not cause its two bills of exceptions to 
be filed during term time and within ten days after the conclusion of 
the trial. They were presented and approved in due time, and, if 
they were not duly filed, the appellant must be held responsible; for 
it is the duty of the party bringing a case to this court to see to its 
proper preparation for an appeal. The record does not disclose that 
it was through the fault of the judge or of the appellee that the bills 
were not filed, and we have no other evidence to this effect. The 
presumption as to negligence is, therefore, against the railway com- 
pany, and it cannot complain if these bills of exceptions are not 
legally before this court. 

Admitting, however, that the bills are in such shape that we can 
consider them, we think the exceptions reserved by them. are nob 
well taken. The evidence of Millican and Parker, to the effect that 
the rise in the Brazos river in 1885 was greater than in 1884, was 
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admissible as a circumstance, which, taken in connection with the 
proof as to previous overflows, tended to show that the flood of 1884 
was an occurrence against which ordinary and reasonable care would 
have provided. Mayor v. Bailey, 2 Denio 441; Gray vz. Harris, 107 
Mass. 494. 

The defendant had pleaded that the overflow of 1884 was an extra- 
ordinary and unusual flood, and one against which human foresight 
could not make preparation. To meet this plea the plaintiff intro- 
duced evidence of freshets occurring at different intervals for a series 





of years previous to 1884. Some of these were as great, if not greater 
than the one by which the plaintiff was damaged. This was proof 
that such rises in the river were liable to occur at any time. They 
were to be regarded as ordinary, because well known to take place in 
the stream occasionally through a period of years, although at no 
regular intervals. Gould on Waters, sec. 21le. And, as strengthen- 
ing the proof of their ordinary character, it was proper to show that 
they still continued to occur, and that the habit of the river in this 
respect had not changed since former freshets. If this had been the 
only proof as to overflows in the river, it would have been inadmis 
sible, but, following proof of former rises, it tended to show a continued 
liability of the river to such freshets at and about the time the rail- 
way was constructed through the bottom. 

The evidence of Thomas was admissible. Our Revised Statutes 
leave it largely within the discretion of the trial judge as to the ad- 
mission of testimony, and defects in proof may be supplied at any 
time before the conclusion of the argument. R. 38., art. 1298. 

Thomas’ testimony was confirmatory of the prima facie case already 
made by the plaintiff, and fortified it upon points wherein it had been 
attacked by the defendant’s witnesses. This court has reversed a 
judgment below for a failure of the judge to admit such evidence. 





Markham 7. Caruthers, 47 Tex. 21. Besides, it seems that proof as 
| to the topography of the country where the injury occurred was 

opened by the defendant, and Thomas’ evidence was strictly in re- 
buttal of this proof. 

There was no error in the charge complained of in the third assign- 
ment of error, nor was there error in refusing the third special charge 
asked by the appellant. Railway companies are required by our 
Statutes, in constructing their roads, to take into consideration the 





natural lay of the land, and to construct the necessary culverts or 
sluices for its necessary drainage. R.S8., art. 4171. That they must 
use proper care in this respect, so as not to obstruct the waters of or- 
dinary floods to the damage of adjacent lands, is settled by the 
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decisions of this court. I. & G. N. R’y Co. vz. Parker, 50 Tex, 342 ; 
G., C.& 8. F. R’y Co. vz. Helsley, 62 Tex. 594. 

The use of such care as a prudent man would exercise in reference 
to his own affairs requires that they take into account the probabili- 
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ties of overflows, and, in estimating these, they must consider what 


are 


effect the size and length of the river near which they are building 
may have in producing them, as well as the number and frequeney of 
former floods. They may not be required to provide against an un- 


ee Pe Tr 


precedented rise in the river, but that can not be called unpreee. 
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dented which has occurred every three, four or five years for more 
than a quarter of a century, nor can that be called extraordinary 
which is but the natural result of the length and size of the river, 
taken in connection with a fall of water liable to occur at intervals, 
though separated by several years from each other. As it was nota 
matter of law that a railway company is excused for failing to econ- 
struct its road-bed, culverts and ditches in such manner as to afford 
free passage and egress to water, because it comes from a large river 


and from a great distance, the court was not authorized to so charge 





the jury. The questions submitted to the jury were: Has the com- 
pany constructed its road and waterways with proper care and dili- 
gence, taking into consideration the liability of the country to over- 
flows, and so as to guard the adjacent land from damage to the 
same extent as it was previously protected? Was the flood whieh 
caused the damage to the plaintiff one to which that vicinity was 
liable, or was it an extraordinary freshet, which could not be foreseen 
or anticipated? As to what effect the facts before the jury might 
have in determining these questions, it was for them to determine. 





They could take the length and size of the river into consideratién, 
the topography of the country, the frequency of former floods, the 
manner in which the road was built, and the sluices and culverts 
constructed. From these and other facts before them they could 
answer the court's questions, and thus determine for themselves 
whether the damage was owing to the negligence of the railway com- 
pany or not. The question of negligence was for the jury to deter- 
mine, but the charge asked by the appellant would have taken its 
main and essential ingredient in the present case from them, and had 
it passed upon by the court. 





The question of whether or not the flood of 1884 was an extraor- 








dinary one being for the jury, the court properly refused to give the 





sixth special charge asked by the appellant, made the subject of the 





seventh assignment of error. 






The court’s charge as to the measure of damages did not prejudice 
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the case of the appellant. The jury found no interest except from 
the date of the verdict. The minimum value of the crop destroyed, 
as proven by the evidence, was greater than the amount of damages 
assessed by the jury. The charge, too, would seem to be correct. 
“The injured party ought to be put in the same condition, so far as 
money can do it, in w hich he would have been if the tort had not been 
committed.’’ 1Suth.on Damages, 174. ‘‘Interest isas necessary to the 
complete indemnity as the value itself.’’ Ib.; Ingram v. Rankin, 
47 Wis. 406; MeCormick v. Penn. Cent. R’y Co., 49 N.Y. 303 ; Hamer 
v. Hathaway, 33 Col. 117; Wallace v. Finberg, 46 Tex. 35; Blum ». 
Merchant, 58 Tex. 400. The question as to damages before the jury 
was: What was the value of the crop growing upon the land at the 
time it was destroyed by the flood? This was what the plaintiff lost, 
and the value of it, if paid to him at the time of the loss, would have 
afforded him compensation. Had it been shown that he would have 
been able, by reasonable diligence, to save a portion of the crop from 
the flood, or to sell it in its damaged condition, there might have been 
some reason for giving the fifth special charge asked by the appellant. 
But what he might have made, had he planted and cultivated another 
crop, Was too uncertain to base upon it any estimate as to the amount 
by which his damages should be reduced. It was not allowable for 
the plaintiff to claim as damages what his destroyed cotton would 
have produced had it survived till harvest time, and, upon the same 
principle, his adversary could not compel him to reduce his damages 
by the supposed value of such contingent profits. Besides, the fact 
that other persons in the neighborhood raised crops after their first 
planting had been destroyed, furnished no criterion to determine 
what he could have made, when the value of their crops and the 
expense of raising them was not shown. Moreover, it was proved 
by uncontradicted evidence that the overflow left the plaintiff’s land 
in such condition that.it could not be replanted in time for another 
crop. 

The ninth assignment of error is but a grouping together of various 
matters of fact which, it is alleged, the jury should have found for 
the appellant, instead of the appellee. There was evidence to sup- 
port the jury’s finding upon all these points, and it can not, there- 
fore, be disturbed. 

The tenth assignment of error is too general to demand considera- 
tion. 

There is no error in the judgment, and it is affirmed. 

AFFIRMED. 


[Opinion delivered February 19, 1886.] 
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HATTIE E. PUTMAN Vv. WHEELER & RHODES. 
(Case No. 2069.) 

1, CITATION—SUIT BY PARTNERS—STATEMENT OF FIRM NAME SUFFICIENT—Where two 

or more persons sue as partners, it is sufficient, all other requisites of the pro- 

cess being complied with, if the citation states the firm name without further 
description of the plaintiffs, their individual names being stated in the petition, 

2. SAME—SUIT BY PARTNERS—OMISSION OF FIRM NAME IN PETITION NOT A DEFECT IN 

PROCESS—PLEADING—In a suit brought by a firm, failure to state in the petition 
the name of the firm, is a point on the pleadings, and not a defect in the 
process. 

8. CoNTRACTS—SUIT FOR ABANDONMENT MAINTAINABLE WITHOUT AVERRING OCCURRENCE 
OF EVENT, TO WHICH PERFORMANCE ON PART OF DEFENDANT DEFERRED—PLEAp- 
ING—P. contracted with W. & R., a firm of lawyers, for their services in her 

behalf in the matter of the estate of her deceased husband, in which she had 


a large interest, agreeing to pay them $5,000 as soon as she is in funds from 
the estate. W.& R. at once entered upon their employment under the con- 
tract, but P. shortly afterwards discharged them, without cause, notifying them 
that she had employed other counsel, and refusing to accept further service 
from them. feld- 

(1) That W. &. R. might maintain an action against P r such breach of the 
contact without averring that P. was in funds from her deceased husband’s 
estate. (Citing 1 Suth. on Damages, 175.) 


ERROR from Galveston. Tried below before the Hon. W. H. 
Stewart. 

Royal T. Wheeler and Harry W. Rhodes, ¢o-partners in the practice 
of law, brought this suit, in the district court of Galveston county, 
against Hattie E. Putman, to recover damages for breach of contract, 
alleging, in substance, that they were duly employed as attorneys 


| { 


and lawyers, September 12, 1554, by Hattie E. Putman, to represent 


her in the administration of the estate of her deceased husband, and 
against his next of kin, who were claiming the entire estate, valued 
at $250,000, to her exclusion ; that for thei protession il services, to 
be rendered under that employment, defendant agreed to pay them 
the sum of $5,000. so soon as she would be in funds from the estate; 
that, in pursuance of their employment, plaintifis entered upon the 
duties and obligations of the same, counselling and advising deferdant 
as to her rights under the law, and instructing her fully as to the 
course to be pursued by her, to preserve and recover the estate, and 
expended much time and labor in the preparation of her defense 
against the parties who were invading and disputing her rights; that 
some time thereafter defendant, without any cause or notice, dis- 
charged plaintiffs, informing them that she had employed other 
counsel to represent her; that plaintiffs protested against this con- 
duct, expressed their ability and willingness to perform their part of 


the contract, and repeatedly tendered their services to do so, but the 

















































PUTMAN V. WHEELER & RHODES. 





Statement of the case. 


defendant refused to carry out her agreement or to permit plaintiffs 
to perform their part of the contract, and, without cause or reason, 
proke the same, to the damage of plaintiffs in $5,000. 

The petition alleged the residence of the defendant to be in Gal- 
yeston county. Service was had in due time to the December term, 
1884, of the district court of Galveston county, and on the fifth day 
of the term, upon the call of the appearance docket, defendant havy- 
ing failed to file an answer, plaintiffs took a judgment by default 
against her, with a writ of inquiry. No trial by jury being demanded, 
the court heard the evidence as to the damages, and assessed the same 
at $5,000, and rendered judgment for that sum. 

The citation, omitting the address and attestation, is as follows: 

‘You are hereby commanded tosummon Hattie E. Putman, if to 
be found in your county, by serving her with a copy of this writ, to 
be and appear before the honorable the judge of the district court for 
the twenty-sixth judicial district, at a district court to be holden in 
and for the county of Galveston, on the first Monday in December, 
1884, to answer the petition filed in said court, on the 27th day of 
October, 1884, in cause No. 12,182—Wheeler & Rhodes, plaintiffs, 
v. Hattie E. Putman, defendant. Plaintiffs sue upon contract, 
which is made part of their petition, alleging that the defendant is 
indebted to them in the sum of $5,000, as attorneys’ fees, in the matter 
of the representation of her interest in the estate of her deceased 
husband, John Putman, said contract having been executed on the 
12th day of September, 1884. Plaintiffs allege breach of contract on 
part of defendant, and faithful rendition of service on their part, and 
refusal of defendant to pay them for their services, as she contracted 
to do. 

Herein fail not, and due return make of this writ.” 

The petition stated the names of the plaintiffs to be Royal T. 
Wheeler and Harry W. Rhodes, co-partners and lawyers, without 
giving the style of the firm, 

The caption, address and attestation of the citation were in due 
form. 

From the judgment! of the court the defendant has prosecuted this 
writ of error, assigning the following as errors: 

l. The citation is insufficient, because it does not state the names 
of the parties to the suit. 

2. The citation is insufficient, because it does not give the file num- 
ber of the petition. 

3. The citation is insufficient, because it is not made returnable on 
the first day of the next term of the court after its issuance. 
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4. The citation is insufficient, because it does not summon the de- 
fendant to appear and answer the plaintiffs’ petition. 

5. The citation is insufficient, because it does not correctly state the 
nature of the plaintiffs’ demand. 

6. The petition is insufficient in law and cannot support the judg- 
ment. 

7. The petition is insufficient, because it does not allege that plain- 
tiff in error was in possession of funds of the estate of John Putman, 


J. B. Stubbs and Davis & Garnett, for plaintiff in error, on the in- 
sufficiency of the citation, cited: R.8., arts. 1215, 1445; Heath », 
Fraley, 50 Tex. 209; Battle v. Eddy, 31 Tex. 368; Norvell v. Garth- 
waite, 25 Tex. 583: Burleson v. Henderson, 4 Tex. 49. 

On the insufficiency of the petition, they cited: Salinas v. Wright, 
11 Tex. 572; Mitchell v. Clay, 8 Tex. 445; Rowlett 7. Lane, 43 Tex. 
274; Carlisle v. Hooks, 58 Tex. 420; 1 Chitty on Plead., 327, 


M. E. Kleberg, for defendants in error, that the citation was suffi- 
cient, cited: Pipkin v. Kauffman & Runge, 62 Tex. 547-550; Free- 
man on Judg., sec. 126: I. & G. N. R’y Co. v. Brett, 61 Tex. 486, 487; 
R. S., arts. 1215, 1216, 1445; Andrews zv. Ennis, 16 Tex. 46, 47; Dikes 
v”. Monroe, 15 Tex. 237, 238; Acts 18th Leg., spec. sess., p. 11; H. & 
T. C. R’y Co. v. Burke, 55 Tex. 339. 

On the sufficiency of the petition, he cited: 1 Chitty on Plead., 335, 
and note A; Chitty on Cont.,11 Am. ed., 1083, 1084; 1 Suth. on Dam- 
ages, 175, 176; Mullaly v. Austin, 97 Mass. 32, 33, and cases there 
cited ;: Newcome v. Brackett, 16 Mass. 161; Wooters v. lL. & G. N. R’y, 
54 Tex. 298. 


ROBERTSON, ASSOCIATE JUSTICE.—The law requiring the names 
of the parties to be stated in a citation was not changed, but con- 
tinued, by the Revised Statutes. In certain cases the service of the 
writ is now perfect without delivering a copy of the petition, and for 
this reason new features have Seen added to the citation. But the 
requirement that the names of the parties shall be stated in the writ 
remains as it was before, and, as it was before, has been held fulfilled 
by stating in the writ the partnership names of the plaintiffs, when 
the suit is by partners. Andrews v. Ennis, 16°Tex. 46;,Dikes 7. Mon- 
roe, 15 Tex. 236. This was a very liberal interpretation of the 
statute, and was induced by the fact that at that time a copy of the 
petition always accompanied the writ. Still it was an interpretation 
of the language, which must be considered as known to and approved 
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by the codifiers and legislature in repeating the provision, without 
any change in the phraseology indicative of a purpose to change the 
construction. To supply the place of the copy of the petition, the 
number of the case, when the suit was commenced and the nature o” 
plaintifis’ demand are required to be stated in the writ. In other 
respects, the requisites prescribed in the old law, as construed, were 
deemed sufficient, notwithstanding the absence of the copy of the 
petition. If the only change had been the dispensing with the copy 
of the petition, the construction based upon the fact that the writ 
was accompanied with such copy would cease with its reason, but the 
legislature, in dispensing with the copy of the petition, has required 
the writ to contain the information deemed sufficient to supply its 
place, and it is not the part of a court to supplement what the law- 
making power has considered adequate, by increasing the stringency 
of unchanged requisites of the process. Giving the firm name of the 
plaintiffs was not such defect in the citation as required the reversal 
of the judgment. The firm name was not stated in the petition, but 
it was signed to the contract made part of the petition. The plain- 
tiffs in the suit were thus identified as ‘‘ Wheeler & Rhodes,’”’ and the 
writ identified the suit. There was no variance between the petition 
and the writ. The omission to state the firm name in the petition is 
a point on the pleadings, and not a defect in the process. Other de- 
fects in the writ are assigned, but none are pointed out in the brief 
of appellant’s counsel, and a careful examination of the writ has dis- 
closed none to our discernment. 

If the plaintiffs had been suing for a breach of that part of the con- 
tract which bound defendant to pay them the sum of $5,000 as soon 
as she should realize from her husband’s estate, that she had realized 
would be a necessary avermentin the statement of the cause of action. 
The part of the contract alleged to be broken is that which, without 
condition, engaged the plaintiffs as the defendant’s attorneys. For 
this breach, which involved the repudiation of the entire contract, 
and prevented the plaintiffs from earning the compensation contracted 
for, or even suing upon the qualified promise, the defendant was 
immediately liable. 1 Suth. on Damages, 175. 

We find no error authorizing the reversal of the judgment, and it 
must be affirmed. 

AFFIRMED. 


[Opinion delivered February 23, 1886. ] 
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TuHos. DWYER V. CITY OF BRENHAM. 


Case No. 2113.) 


1, CITIES—CORPORATE POWERS NEED NOT BE PLEADED, WHEN—The corporate powers 
fa city chartered by a public law are known to the courts and need not be 
leaded. 

2. SAME—POWER TO CONTRACT FOR PRINTING ORDINANCES—CITY CHARTER— Where the 
tharter of a city provides that all of its ordinances when printed, &c., shall be 
admitted in evidence in all courts, without proof, it conte: ites the printing 
of the ordinances, and thereis necessarilyin such city a1 ied power to have 
its ordinances printed, when needed in the accomplishment of its corporate pur. 
poses, and also to contract to pay for such work. (Citing Dillon on Mun. Corp., 
sec. 89.) 

3. SAME—CURRENT EXPENSES—CONSTITUTION, ARTICLE 11, SECTION \ debt con- 
tracted bya city for current expenses, is not within the ss of debts contem- 


plated in section 5, article 11, of the Constitution. 


APPEAL from Washington. Tried below before the Hon. J. B. Me- 
Farland. 

This suit was brought by Thomas Dwyer against the city of Bren- 
ham, on an express contract, to recover $23,752.52, for work and labor 
performed in printing and binding the ordinances of that city. 

The petition alleged the incorporation of the defendant, but did not 
set forth its powers under its charter. The petition also alleged the 


» 


terms of a contract by and between one W. P. Presley and the city of 


Brenham, whereby the former undertook and agreed to print and 
bind, in book form, for the latter, its ordinances; the perform- 
ance of the stipulations of that contract, by Presley, on his part to 
be performed, its breach on the part of the defendant, and the subse- 
quent transfer, for value, to plaintiff, of Presley’s claim against the 
city, under the contract. 

The defendant demurred to the petition, assigning as grounds: 

1. That the alleged contract was ultra vires 

2. That the petition did not show that the city of Brenham had 
made, at the time the obligation sued on was created, provision, ae- 
cording to law, for its payment. 

The city of Brenham was chartered by a publie law, and its charter 
contains the following provision: ‘‘All ordinances of the city, when 
printed and published by authority of the city council, shall be ad- 


} 
| 


mitted and received in all courts and in al 


} 


| places, without further 
proof.”’ ' 

The court sustained the defendant’s demurrer and dismissed the 
petition. Plaintiff appealed. 

C. R. Breedlove, for appellant, cited: Dillon on Mun. Corp., sees. 


~~ - 


55, 58, 371. 
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R. S. Tarver, for appellee, on the questions discussed in the opin- 
ion, cited: City of Dallas v. Ross, 4 Tex. Law. Rev. 146; s. e. Will- 
son’s Civil Cases, sec. 279; City of Brenham v. Becker, W. & W. Cond. 
Rep., sec. 1244; Dillon on Mun. Corp., see. 968; Const., art. 11, sec. 5; 
Charter of City of Brenham, art. 24, see. 2. 


ROBERTSON, ASSOCIATE JUSTICE.—Asthe city of Brenham is char- 
tered by a public law, its corporate powers are known to the court 
and need not be pleaded. Section 1 of article 6 of the charter pro- 
vides that ‘‘all ordinances of the city, when printed,’’ &c., shall be 
admitted in evidence without proof. This section contemplates the 
printing of the ordinances. 

The charter does not intend that the city shall own a printing es- 
tablishment, and the legislature never expected the printing to be 
done without compensation, pro bono publico. The power to make a 
contract to pay for the printing was, therefore, necessarily implied. 
If the city needed printed copies of the charter, the oceasion for them 
in the accomplishment of its corporate purposes, raises an implication 
of the power to have them printed. Dillon on Mun. Corp., see. 89. 

The debt contracted for, under the allegations of the petition, was 
in the nature of current expense, and not such debt as that contem- 
plated in section 5, article 11, of the constitution. The record does 
not show that the appellee belongs to the class of cities mentioned in 
section 5. 

Itis very probable that the appellee is right in its construction of 
the contract actually made with Presley, but the pleading leaves no 
room for construction. It declares upon a demand manifestly in the 
jurisdiction of the district court. 

The demurrer to the petition was improperly sustained, and the 
judgment dismissing the suit must be reversed and the cause re- 
manded. 

REVERSED AND REMANDED. 


[Opinion delivered February 23, 188¢,? 
















WHITWORTH Y. ALSTON. 





Opinion of the court. 





W.S. AND M. W. WHITWORTH V. N. K. 
(Case No. 2215 


1, PROMISSORY NOTE—DEED— 
and Mattie W. Whitworth on a promissory note, allegi: 


ecuted to him by the defendants as a part of the consider: 


acres of land sold by him to them, on the alleged day 


note, and praying a foreclosure of his lien on the land, as 


the note and a description of the land were appended t 
its; and the defendants were notified to produce the deed n 
of them. On the trial, A. introduced in evidence a nots 
ants, which recited that it had been given for a tract of 
land, that day conveyed to Matilda W. Whitworth. <A di 
the note, and executed by A., conveving to Matilda W. W 


scribed in one « 


same amount, and maturing at the same time as the on 


} 


a part of the consideration for the land, was then inti 
rendered judgment in favor of A. for the amount of t] 
decreed a foreclosure of the lien claimed H. 


(1) That the evidence was amply sufficient to sustain thi 
(2) That the fact that the deed produced in evidence was 


the defendants did not prove that the land had not be 
(3) That theland had been sold to both defendants 
essary to be proved, because the lien would exist if th 
purchase money, no matter who was the | urchaser or 
(4) That the proof, whilst it tailed to establish some of 


essary to make out the plaintiff’s case, and establish« 


} 


did not show a cause of suit different from the one plead 


ERROR from Montgomery. 
Masterson. 


The syllabus states the case. 


PROOF—PLEADING—VARIANCE—A 


f the exhibits tothe petition, and reciting 


Tried below before 






































ALSTON, 


dW.s Whitworth 
t the note was ex- 


n for one hundred 


execution of the 
dor. A copy of 
tition, as exhib- 
them, or either 

vy the defend- 
hundred acres of 
en date with 

rth the land de- 
a note tor the 
i on, constituted 
trial court 


ad interest, and 


to only one of 


rment not neee- 


is tor part of the 


ents not nee- 


facts not averred, 
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Harvey & Browne, for plaintiffs in error, on the question of variance 


cited: 


No briefs on file for appellee. 


Hall v. Jackson, 3 Tex. 305; 1 W. & W. Rep., 1107. 


ROBERTSON, ASSOCIATE JUSTICE.—The evidence was amply sufii- 
cient to sustain the judgment. The note introduced in evidence, 


signed by the defendants, stated that it was given for a tract of one 
hundred acres of land that day conveyed to Matilda W. Whitworth. 
A deed was then introduced, bearing even date with the note, eon- 
veying to Matilda W. Whitworth the land described in the exhibit 
to the petition, consisting of one hundred acres, and reciting thata 


note for the same amount, and maturing at the same time with the 
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one sued on, constituted part of the consideration for the land. The 
note identified the deed, and the two instruments completely proved 
the plaintiff’s case. 

The second assignment complains that the evidence did not sustain 
the allegations of the petition. A copy of the note was made an ex- 
hibit to the petition, and the introduction of the original proved the 
declaration for debt. The material allegation entitling the plaintiff 
to a decree of foreclosure was that the note was part of the consider- 
ation for the sale of the land. The proof certainly sustained this alle- 
gation. 

But, under this assignment, it is claimed that there was a variance 
between the allegation and the proof. It was stated in the petition 
that the land for which the note was given was sold to the defendants 
—the proof was that the land was conveyed to Matilda W. Whitworth. 
This proof was admitted without objection. The defendants were no- 
tified in the petition to produce the deed made to them or either of 
them. One of the defendants was Mattie W. Whitworth. The con- 
veyance was to Matilda W. Whitworth. Matty is one of the di- 
minutives of the name Matilda. (See Webster’s Dic., Eng. Christian 
Names. ) 

That the deed was made to one of the defendants does not prove 
the land was not sold to both. That it was sold to both is an aver- 
ment not proved, but not contradicted by the evidence. It was not 
necessary to prove that averment, because the lien would exist if the 
note was for part of the purchase money, no matter who is the pur- 
chaser or vendee. Enough of the allegations were proved to sustain 
the decree for the debt and foreclosure of the lien; and the proof, whilst 
it failed to establish some averments not necessary to make out the 
ease, and did establish some facts not averred, did not show a dif- 
ferent cause of suit from that pleaded. The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered February 23, 1886.] 
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providing for the transfer of such suits pending in the district courts as 
were within the jurisdiction of the county courts, no order of any court op 
judge was necessary to effect the transfer of such a cause from the district 
court to the county court; for the legislature had accomplished that by its own 
act. Immediate ly upon the act’s taking effect, eve ry cause, of which the county 
courts had exclusive jurisdiction, and which was pending in a district court of 
the state, became a suit in the proper county court, and the formalities of 
erasing it from the docket of the one court and entering it upon the docket of 


the other were but ministerial acts for the proper clerks to pertorm 


2. SAME—DUTY OF DISTRICT JUDGE—ORDER TRANSFERRING NOT A J 


DICIIONAL FACT, 
Upon the act’s taking effect, it became the duty of the district judge to order 
the clerk of his court to forward the papers in such suits, with a transcript of 
the proceedings had, to the county court. But this order was not a jurisdic. 
tional fact necessary to give the county court cognizance of the cause, and if 
the district judge neglected to make it, such neglect would be a mere irregu- 
larity, which would be waived by a failure to object to it i the county court, 
8. SAME—ORDER OF TRANSFER PRESUMED, WHEN—In. the absence, however, of proof 
to the contrarv, if the papers in the case were actually transmitted to the 
county court, it will be presumed that the district judge did | luty, and made 
the order; and the fact that no such order was entered of record would not be 
sufficient proof that it had never been made 
4. PRAcTICE— CONCLUSIONS OF FACT AND OF LAW—The fact that t trial judge hag 
included in his findings of fact some conclusion of law d s not vitiate his 


whole statement 


APPEAL from Fort Bend. Tried below before the Hon. W. H. 
Burkhart. 

This suit was brought by J. Rust, as administrator of the estate of 
F. G. Franks, against E. Ryon, in 1874, in the district court of Fort 
Bend county, on a promissory note for $500. E. Ryon subsequently 
died, and J. W. Ryon, E. D. Ryon and J. B. Ryon, his heirs, were 
made defendants. In 1876 the cause was stricken from the docket of 
the district court, and all the papers relating thereto forwarded by 
the clerk of that court to the county court of Fort Bend county, in 
which latter court the cause was docketed some time in July of the 
Same year. In 1882, the cause, after being continued from term to 
term in the county court, was, because of the disqualification of the 
judge of that court, re-transferred to the district court. 

The record is silent asto whether or not the district court, or the 
judge thereof, made an order in the cause, directing its transfer to 
the county court, and it does not appear that the defendants ever ob- 
jected to the county court’s taking cognizance of the cause, on the 
ground that no such order had been made. 

The defendants pleaded want of consideration, want of authority 
in the plaintiff to sue on the note, non-joinder of parties, general 
denial, and other matters not necessary to mention. 

The cause was tried in the district court, April 4, 1885, without @ 
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jury, and resulted in a judgment for the plaintiff for $1,062.50. De- 
fendants appealed, assigning the following errors: 

1. The court erred in rendering judgment for the plaintiff, because 
the suit was for a note for $500, exclusive of interest and costs, was 
filed originally in the district court, and was never transferred from 
that court to the county court; and the county court having no juris- 
diction, could not confer jurisdiction upon the district court by 
transferring it back there, and the district court was, therefore, with- 
out any jurisdiction of the subject-matter. 

2, The court failed to make out, as requested, his conclusions of 
law and fact, separately, as required by law, but his statement, as 
made, blends the law and fact in sreh a manner as to render the 
whole unintelligible. 

The trial judge, at the request of the defendants, filed his conelu- 
sions of law and of fact, but it is not thought necessary to include 
them in this statement. 


W. L. Davidson, for appellants, on the questions discussed in the 
opinion, cited: Const., sees. 8, 16; Flynn v. Lynch, Galveston term, 
1881; Jones v. Breedlove, Galveston term, 1884. 


P. E. Peareson, for appellee, on the questions discussed in the opin- 
ion, cited: Laws of 1876, 19; Const. of 1876, art. 5, see. 27; Life Ins. 
Co.v. Ray, 50 Tex. 516, 517; County of Galveston v. Noble, 56 Tex. 
576, 577; Freeman on Judg., sec. 126; 6 Wait’s Acts. and Def. 394; 
Thomas v. Coly et als., Tex. Law Rev., p. 688; Pacifie Express Co. v. 
Williams, Tex. Law Rev., p. 612; Cont. Ins. Co. v. Milliken, Tex. 
Law Rev., p. 268. 


WILLIE, CHIEF JusTIcCE.—The constitution of 1876 directed the 
legislature to provide for the transfer of such suits pending in the 
district courts as were within the jurisdiction of county courts. Art. 
5,sec. 27. In obedience to this mandate of the constitution, the act 
of June 16, 1876, was passed, which declared that all such suits *‘ be 
and they are hereby transferred to the proper county courts.’”’ To 
accomplish the transfer of the cause from the docket of the district 
to that of the county court, no order of any court or judge was required. 
That was accomplished by the act itself. Immediately upon its 
taking effect, every cause of which the county courts had exclusive 
jurisdiction, and which was pending in any one of the district courts 
of the state, became a suit in the proper county court. The formality 
of entering it upon the docket of the one and erasing it from the 
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docket of the other was a ministerial act for the appropriate clerk to 
perform. It then became the duty of the district judge to order 
his clerk to forward the papers in such suits, with a transeript 
of the proceedings had, to the county court. There was no provision 
that this order should be entered upon the minutes of the court, and 
it was one that could be made in vacation. In the absence of proof 
to the contrary, if the papers were actually transmitted to the county 
court, it would be presumed that the judge had done his duty and 
made the order. The fact that no such order was entered of reeord 
would not be sufficient to show that it had never been made. 

The order was not essential to the transfer, as the legislature had 
accomplished that by its own act. It was not, therefore, a jurisdie- 
tional fact necessary to give the county court cognizance of the 
cause. If not made by the judge, it would be a mere irregularity, 
which would be waived by a failure to object to it in the county court, 
andthere was no exception taken by the appellant in that court as to 
the manner in which the case, and the papers pertaining to it, reached 
there. We think the county court acquired jurisdiction of the cause, 
and it was afterwards returnéd to the district court in a manner and 
for a reason provided by the constitution, and there was nothing in 
the question of jurisdiction, raised for the first time in the distriet 
court upon its return to that court. 

There was no bill of exceptions taken to the manner in which the 
court stated its conclusions of law and fact. If there had been, the 
exceptions would have been frivolous. The findings of fact were 
properly separated from those of law. If it should happen that some 
legal conclusion should be included in the findings of fact, it certainly 
would not vitiate the whole statement of the judge. 

There is no error in the judgment, and it is affirmed. 

AFFIRMED. 


[Opinion delivered February 23, 1886. ] 


L. A. & W. O. Evuis v. A. S. VALENTINE & SON ET ALS. 
(Case No. 2188 
1 STATUTE OF FRAUDS—INSOLVENT DEBTOR—RIGHT TO PREFER CREDITORS—MAY SELL 
OR CONVEY PROPERTY IN PAYMENT OF ONE OR MORE JUST DEBTS TO EXCLUSION OF 
OTHERS—CREDITOR—Every debtor has the legal right to pay one or more of his 


just debts with any money or other property of his, though he may thereby with- 
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draw from the reach of other creditors property which they might subject to pay- 
ment of their debts equally just, as also has every creditor the legal right so to 
receive payment; and this right of either is not affected by the fact that the 
debtor is insolvent. 

9 Same—lIf, for such a purpose, the debtor conveys or sells, at a fair price, to some 
person who, by the terms of the sale, is bound to see, and does see, that the 
money is at once appropriated to that purpose, then it cannot be said that the 
sale, within the meaning of the law, is made to hinder, delay or defraud other 


creditors, who may not have received any of the proces ds. R. S., art. 2465, 


2 San INDRANCE OR DELAY CON’ LATED BY STATUTE DEFINED—FRAUD—The 

3. SamMe—H AN } LAY rEMPLATED BY STATUTE DEFINED—FRAUI rl 
hindrance or delay contemplated by the statute (R.S., art. 2465) has in it the 
element of fraud, and if a hindrance or delay be found in any case to be free 


from such element, then it is not of that character which, under the statute, 
vitiates conveyances. (Citing Bump on Fraud. Conv., 20.) 

4, SAME—INTENTION TO HINDER, DELAY, OR DEFRAUD MUST EXIST AND BE COUPLED 
WITH CONVEYANCE HAVING THAT EFFECT—Under the statute, an intention to 
hinder, delay, or defraud must exist, but the mere intention can have no effect, 
if considered alone, in determining whether a conveyance is lawful or not. 
The intent must be coupled with a conveyance which has the effect, if permit- 
ted to stand, to hinder, delay or defraud creditors, otherwise it does not become 
a matter of private right, since mere intent, however wrongful, interposes no 
obstacle to the successful assertion of any right a creditor may have to enforce 
payment of a debt through the sale of his debtor’s property. 

5. SAME—CREDITOR— DEBTOR—CREDITOR IN GOOD FAITH MAY ACQUIRE PREFERENCE 
OVER OTHER GENERAL CREDITORS— CREDITOR WITHOUT LIEN NO RIGHT TO PAYMENT 

OUT OF PARTICULAR PROPERTY—N 0 creditor, without alien, has the right to have the 
debt due to him paid out of any particular property of his debtor, but any dona 
fide creditor may, in good faith, acquire a right in reference to his debtor’s 
property, which the general creditors do not possess. 

6. SAME—INSOLVENT DEBTOR—MAY PAY OR SECURE BONA FIDE DEBT, THOUGH DONE 
WITH INTENT TO GIVE PREFERENCE—The acquisition of a lien on a part or the 
whole of an insolvent’s property, to secure a debt, and a sale thereunder, neces- 
sarily tends, in a popular sense, to hinder and delay, and it may be even to defeat 
other creditors in the collection of their debts, and so also does every payment 
of a debt by a person unable to pay all his debts, whether the payment be 


in money or in property ; nevertheless, if the lien or the payment be of a dona 


t, it i lid he absence of any law declaring preferences invalid, even 

t] h the debt ' the debt or gives the lien with intent to secure to the 
favored creditor an advantage over other creditors. 

7. SAMF—INSOLVENT DEBTOR—LAWFUL TO PAY OR SECURE A DEBT—LAWFUL ACT NOT 


RENDERED UNLAWFUL BY UNFRIENDLY MOTIVF—HINDRANCE OR DE£LAY NOT PRO- 
HIBITED UNLESS A FRAUD ON CREDITORS— It is lawful to pay any debt or to secure 
its payment, unless there is some law in force looking to the distribution of an 
insolvent’s estate, without preferences ; and what it is lawful to do cannot be- 
come unlawful, by reason of the fact that it is done through a motive, or with 
an intent, not friendly to all creditors. A hindrance or delay which does not 
operate as a fraud upon creditors is not that prohibited by law. 

8. SAME—DEBTOR—CREDITOR—SALI lo VITIATE, INTENT MUST BE TO HINDER, DELAY 
OR DEFRAUD CREDITORS SUCH INTENT CANNOT EXIST IF PURPOSE BE PAYMENT OF 
ONE OR MORE JUST DEBTS—To vitiate a sale the intent of the seller must be to 
hinder, delay or defraud his creditors, and such intent cannot exist, if the pur- 


pose be to appropriate the property or its proceeds, at its fair value, to the pay- 
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law. 
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aving certain 


residue to 


way ences, would no more 
vitiate the salethan would a knowledge that, in making pay the debts first 
satisfied, the intention ef the debtor was to give preference 

13. SAME—ATTACHMENT — DEBTOR — CREDITO! PURCHA S WRONGFUL 
SEIZURE AND CONVERSION OF PROPERTY ILLEGAL SALE—BURDEN ¢ PROOI DECLA- 
RATIONS OF THIRD PARTY—EVIDENCE—In a suit by one ¢ te igainst other 
attaching creditors for a wrongful seizure and conversio1 vy sold by 
their common debtor, who was insolvent, to the plaintiff satistaction of e 
debt due to him,in which suit the defendants pleaded t t sale was made 
by the debtor to hinder, delay and defraud his creditor 

(1) That the burden of proof was on the deft ndants t the illegality of 
the sale; 

(2) That the declarations of a third person, before t} e, to the effect 
that he wanted to borrow for the debtor $10,000, and would secure the lender 
by the debtor’s power Of attorney, not made in the res the debtor or 
the plaintiff, and not shown to have been authorized by t lebt were not 
admissible in evidence against the plaintiff 

14. CASES CITED AND APPROVED—The cases of Ford VW 1s, 3 B. Monroe 557; 
Brown v. Foree, 7 B. Monroe 357: Gregory v. Harringto1 Vt. 241; Bedell vw. 
Chase, 34 N.Y. 386; Wood v. Shaw, 29 Ill. 444: Wheaton Neville, 19 Cal. 46; 
Hall v. Arnold, 15 Barb. 600; Uhler Maulfair, 23 Pa. St. 884 ank Carter, 
88 Pa. St. 446; Johnson McGrew, 11 Ia. 152: Hartsh Kames, 31 Me, 98; 
Gassett & Co. v.Wilson & Brown, 3 Fla. 258, 261; Covanhovar Hart,21 Pa. St. 
500: Dana v. Stanford, 10 Cal. 274; Worland Kimberlin, 6 B. Monroe 609; 
Bank Fitch, 48 Barb. 354; Banfield v. Whipple, 96 Mass. 14: Giddings v 
Sears, 115 Mass. 507; Bank v. Nelson, Cold. 150; Low: I ird, 35 Ind. 170, 


cited and approved. 


APPEAL from Galveston. 


Stewart. 


Tried below before the Hon. W. H. 


This suit was filed by appellants, January 17, 1885, against A. 8. 


Valentine & Son, and their sureties on an 


indemnity 


bond and 


the 


sheriff, for unlawfully seizing and converting a lot of goods valued at 


$1,091.20, and alleged to have been seized December, 23, 


LSS4. 
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Defendants answered by general demurrer, general denial, not guil- 
ty. and special plea that the goods were transferred to plaintiffs by 
Ross & Russell, on December 20, 1884, with intent to hinder, delay and 
defraud their creditors, of which intent plaintiffs had notice; that de- 
fendants Valentine & Son were creditors of Ross & Russell, and, on 
December 22, sued out a writ of attachment, which was levied on the 
goods; that they were required by the sheriff to give an indemnity 
bond, ete., and that the sale to plaintiffs was void through fraud. 

Plaintiffs, by supplemental petition, denied all fraud and notice of 
fraud, and alleged that Ross & Russell sold their stock of goods to L. 
A. Ellis to pay a bona fide debt of $7,650, due him by them, and to 
pay bona fide debts due by them to the Texas Banking and Insurance 
company, of Galveston; that the sale was bona fide; a fair and reas- 
onable price was paid, and that the proceeds were applied to the pay- 
ment of Ross & Russell’s debts, as was agreed should be done. 

The facts, as disclosed by the record, are about as follows: 

In the spring of 1884, Ross & Russell sold a lot of sugar and mo- 
lasses which Colonel Ellis had consigned to them, and, at their re- 
quest, he agreed to let the proceeds, amounting to nearly 2,700, re- 
main with them until fall. About October 10, 1884. Colonel Ellis ae- 
cepted for Ross & Russell, for their accommodation, to the amount of 
$5,000, payable at the office of the Texas Banking and Insurance com- 
pany, at Galveston. When due, or just before, he, at the request of 
Ross & Russell, telegraphed the bank to extend the draft twenty days, 
so that it became due December 31. Colonel Ellis was known to the 
bank to be entirely responsible. He and Major Russell were old 
friends, and had been merchants at Jefferson for a number of years, 
but not partners. He had a very limited acquaintance with Mr. Ross. 

About December 10, Ross & Russell applied to Ellis for a further 
loan of $10,000 or $12,000, and exhibited to hima statement, made out 
by their book-keeper, showing their condition. Ellis did not make the 
loan, but said he would consider it, and in a few days would be in 
Galveston. He came to Galveston, December 18, and talked with 
their book-keeper and N. B. Sligh, eashier of the bank, about Ross & 
Russell's condition. After this, as he testified, he became somewhat 
alarmed about his debt, then amounting to nearly 87,700, as Ross & 
Russell had a good deal of paper maturing at the bank, and money 
matters were very stringent, and he declined to make the loan. He 
then proposed to them to take enough goods to pay his debt. They 
said, if it came to that, they would sell the whole stock; that they 
had other debts to pay, and to pay him in goods would cripple their 
stock. He asked for security, but they said they did not want to ask 
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their friends to endorse for them further. At this time they owed the 
bank about $52,000, for which the bank held their notes, most 
of which were endorsed by their friends. These notes had been dis- 
counted at the bank and the money used by Ross & Russell in paying 
their merchandise creditors, and, up to December 20, they had paid 
all notes and drafts against them for goods, but there were some unpre. 
sented accounts due for goods, which were unpaid. 

On December 20, Colonel Ellis bought Ross & Russell’s entire stoek 
of goods at seventy cents on the dollar of invoice stock, which the 
testimony of plaintiffs’ witnesses showed to be a fair price, and agreed 
to apply the entire proceeds to the payment of his debt and the debts 
of Ross & Russell due the bank. The sale was agreed on before din- 
ner, on December 20, and after dinner, about one or two o’ clock p. m., 
Colonel Ellis wrote the following bill of sale: 

‘*Ross & Russell, a mereantile firm composed of James O. Ross and 
James P. Russell, in the city of Galveston, Texas, have this day sold 
and delivered to L. A. Ellis, of Fort Bend county, Texas, all of our 
stock of groceries, goods, wares and merchandise now in the store- 
house oceupied by us on the corner of Twenty-fourth and Strand 
streets, and stored in warehouse in the city of Galveston. The said 
stock of goods, wares and merchandise is to be promptly invoiced, 
each and every article at its Original cost, and the consideration to be 
paid by L. A. Ellis for said stock of goods, wares and merchandise is 
seventy cents for each dollar’s worth of groceries, wares and mer- 
chandise embraced in said invoice, and the said total amount is now 
paid and to be paid as follows: First, L. A. Ellis is to receipt us for 
$7.611.80, which we are now owing him; said Ellis then assumes to 
pay on the indebtedness of ours to the Texas Banking and Insurance 
company the balance that may be due said Ross & Russell on said 
purchase of groceries, goods, wares and merchandise.”’ 

The above was signed by Ross & Russell and Ellis, and witnessed. 
The possession of the goods was immediately delivered to Ellis, who 
insured them that evening for $30,000, and the invoicing was at onee 
begun. The stock was estimated by all the parties at %40,000 at 
original cost, so that it was expected it would cost Ellis $28,000 in 
eash, including his debt. Ellis obligated himself to Ross & Russell, 
however, to pay first to the bank $20,000 on such of Ross & Russell's 
indebtedness as they should designate, and apply the balance to the 
payment of his debt, and if there should still be any balance, it was 
to go to the payment of their debt due the bank. 

About four o’clock, on the afternoon of December 20, Ross and 
Russell and Ellis went, together, to the bank, where N. B. Sligh, the 
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cashier, wrote an order addressed to Ellis, and which was signed by 
Ross & Russell, directing Ellis to pay, as part of the purchase money 
for the goods, eight notes, giving dates, amounts, etc., due by them to 
the bank, and aggregating $19,996.68. Ellis verbally accepted this 
order, and paid the bank $5,000 that evening. His assumption of 
the amount was satisfactory to the bank, which at that time held for 
collection, paper belonging to Ellis, amounting to about $20,000, being 
drafts drawn for sugar and molasses sold by him. After accepting 
the order, Ellis told Sligh he wanted some showing to release Ross & 
Russell, when Sligh wrote and signed, as cashier, on the back of the 
order the following: ‘* Received from L. A. Ellis, in cash and his 
paper, in full satisfaction of the within paper, $19,996.68. We hold 
no collateral securities for any of the within papers other than the 
endorsers on same.’’ 

Colonel Ellis paid his acceptance and the notes assumed as they 
matured, and the uneontradicted evidence of Ross and Russell. and 
Captain Leigh, their book-keeper, and N. B. Sligh, cashier of the 
bank, is that the notes assumed and paid by Ellis were bona fide debts 
of Ross & Russell. 

The stock invoiced 835,704.91, and, at seventy cents, brought 
$24,993.45. The day after the invoicing was begun, Ellis told Ross& 
Russell that the stock would fall short of the estimate, and, as he had 
assumed the payment of $20,000 to the bank, they ought to protect 
himasto the balance. They said this was right, and turned over to 
Ellis about $4,000 of notes and accounts, out of which he collected 
the deficiency (nearly $2,700, after paying his debt and the bank) and 
turned the balance back to Ross & Russell, which they used in paying 
a debt to the bank. 

On the evening of December 19, Colonel Ellis being satisfied he 
would close the trade, telephoned his son, W. O. Ellis, who lived at 
Houston, to come to Galveston, and, being unable to attend to the 
business personally, transferred a half interest to his son. 

On the night of December 20, between eight and nine o’ clock, the 
first attachments were run by creditors of Ross & Russell, and levied 
on portions of the goods, which were taken from the possession of the 
plaintiffs. Other attachments were run from that time until Decem- 
ber 24; that of defendants, Valentine & Son, on December 23. The 
aggregate amount of the attaching creditors’ debts is $8,300. The 
figures, as admitted on the trial by the parties, showed that the offi- 
cers seized, under these attachments, goods that originally cost Ross & 
Russell $14,350. The goods seized brought at sheriff’s sales $10,569.62, 
less costs of sales, 8680.01, making the net amount realized $9,889.61, less 
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court costs, other than the costs of sales. Ellis paid for these goods. 
at seventy cents on the dollar, $10,045. Plaintiffs realized from the 
goods not attached, at retail or in job lots,.$8,300, and then sold the 
balance, in bulk, to Heidenheimer & Co., at fifty-five cents on the 
dollar of invoice cost, amounting to $5,084. Plaintiffs have sued the 
attaching creditors for the goods seized, the aggregate value alleged 
being $17,110. 

Colonel Ellis testified that his only object in buying the goods wag 
to collect his debt; that he did not want to buy the stock, and, after 
his purchase, told Ross & Russell he would give anyone $500 to take the 
trade off his hands, as he preferred to lose $500 of his debt rather than 
to take the stock; that after buying he thought of replenishing the 
stock and trying the business, but, after the attachments, he eon- 
eluded to sell the goods, and those that were not attached were sold 
for the best prices obtainable in the market; that he did not think 
Ross & Russell were embarrassed when he accepted for them for 
$5,000, as nearly every merchant in Texas was pretty ‘‘ hard up” 
about that time, and there was a general feeling of distrust with the 
banks; that he did not know that Ross & Russell were insolvent 
when he bought them out, but knew they were indebted to the 
amount of $70,000, and that a large amount of this was due or rapidly 
becoming due; that, if by insolvency is meant that Ross & Russell 
did not have sufficient assets to pay all their debis, he did not think 
they were insolvent, but, with the assets they had, they were unable 
to pay their debts as they matured, and it required time to realize on 
them in order to tiquidate their debts in full; that, if their goods had 
been sold at forced sale and collections foreed by law, he did not think 
they would have realized enough to pay all they owed, but, with a 
proper administration of their assets, and reasonable time afforded, 
he thought they would have paid out; that they never proposed to 
sell, except forthe purpose of paying their debts; said they wanted 
to pay their paper endorsed by their friends, and that they contem- 
plated. continuing their cotton and commission business; that he aeted 
on the advice of counsel in the matter, and the sale of the goods was 
absolute and unconditional. 

Mr. Ross and Major Russell testified that they sold out to Ellis in 
order to go out of the grocery business, and to pay their debts; that 
they were ata heavy expense; that trade was dull, money matters 
stringent, and that they did not have money to carry on the grocery 
business, which was losing them money; that every dollar of their 
assets had gone towards the liquidation of their debts; that they ex- 
pected to go on with their cotton and commission business, collect 
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what was owing to them, pay their debts and have something left for 
themselves, but the attachments stopped collections and broke up 
their business. After the attachments, they transferred about $14,000 
of their claims to pay debts owing by them to Isaac Heidenheimer, 
and, after this, they transferred about $60,000 of their claims to Heid- 
enheimer and T. L. Ross, forthe purpose of raising means to pay 
debts. The record shows that they thus paid over $40,000 of their 
debts, in addition to the amount paid by Colonel Ellis. 

On the trial, Isaac Heidenheimer, a witness for defendants, testified 
that ‘‘two or three weeks before the sale made by Ross & Russell to 
Ellis. Jenkinson came to me and wanted to borrow #10,000 for Ross 
which 
he said he could get from Ross & Russell, so as to protect me from 


& Russell, and said he would secure me by power of attorney, 
loss in case of trouble, but I declined to lend the money.’’ 

To these statements of Jenkinson. plaintiffs objected, because it was 
not shown, or offered to be shown, that Ross & Russell authorized 
any such proposition, and because the testimony was hearsay, and 
misleading and irrelevant as to plaintiffs. Jenkinson, it appears, was 
aclerk in the employ of Ross & Russell. 

The cause was tried before a jury, the trial resulting in a verdict 
and judgment for defendants. The plaintiffs appealed, and assigned 
the following errors, amongst others: 

“1. The charge of the court, as given, on the issue of the validity 
of the sale by Ross & Russell to L. A. Ellis, including appellees’ 
charges one, two, three, five, seven, eight, nine, ten, eleven and 
twelve, on that issue, is erroneous and misleading, in that it fails to 
give the law applicable to the case, and in ignoring the necessary ele- 
ment of fraud to constitute an unlawful hindering or delaying, and, in 
effect, negativing the right of an insolvent or embarrassed debtor to 
prefer creditors, or to sell his property at a fair price to pay bona fide 
debts.”’ 

*2. Under the pleadings and evidence, the issue as to the validity 
of the sale was, whether it was a bona fide sale, for a fair price to pay 
debts, or a simulated sale, or upon a secret trust, and the court erred 
in refusing to give charge number two, as asked by appellants, 
which correctly stated the law applicable to the case; and the court 
erred in qualifying that charge and giving it, as so qualified, over ap- 
pellants’ objections, because, as qualified, it, in effect, denied to Ross 
& Russell the right to sell their property to pay their debts, and to L. 
A. Ellis and other creditors the right to receive property in good faith, 
and at a fair price, in payment of bona fide debts, and erroneously 
assumed that secret feelings or motives could change the character of 
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an honest act; and the charge, as given, was misleading and on the 
weight of evidence.’’ 






‘2 There is ' Pai : : -_ whtar’ 3 a ott , 
3. There is no fraud in an insolvent debtor’s appropriating his 





property to the payment of some of his creditors in preference to 





others, nor in some creditors accepting, in good faith, property from 






































their debtor in payment of their debts, although they may know that 
other creditors will thereby be delayed, hindered or defeated ; and the 
court erred in giving appellees’ charge number one, which effectually 
charges to the contrary.”’ 

“‘4. The court erred in giving appellees’ charges two, three, five, ten 
and eleven, because they erroneously assume that the sale of their goods 
to L. A. Ellis enlarged Ross & Russell’s power over their assets not sub- 
ject to execution, so that they could fraudulently withhold or dispose 
of them, and that any intent on their part to dispose of their other 
assets, or to propose terms of settlement to their crediters, was 
necessarily fraudulent, and because said charges make the validity of 


fraudulent disposition of the goods sold, 


the sale depend, not upon : 
but upon how the vendors should subsequent ly “arrange their affairs,’ 
and the charges are misleading and wholly unwarranted by the eyi- 
dence.’’ 

‘5. The court erred in giving appellees charges seven and eight, 
which are erroneous and misleading, in that In the definition of ‘to 
hinder’ and ‘to delay,’ in charge seven, the necessary element of 
fraud to constitute an unlawful hindering or delaying is omitted and 
ignored ; and said charges require the jury to base a verdict against 
the validity of the sale upon their belief of the vendee’s knowledge 
or belief, or reason to suspect, that the vendors made the sale with in- 
tent to hinder or delay any of their creditors, and makesuch knowledge 
or belief, or reason to suspect such intent, conclusive evidence of 


fraud. notwithstanding the vendee was a creditor and the sale was 


absolute and uneonditional and for a fair price, and ; made to pay 
bona fide debts of the vendors, and the proceeds were so applied; 
and the charges are on the weight of evidence, and assume that Ross 
& Russell were not only insolvent, but made the sale with intent to 


hinder or delay their creditors.” 
‘7, Under the pleadings and evidence, the burden of proof on the 


issue of the bona fides of the sale was on appellees’, and the court 
erred in refusing to so charge, as requested by appellants.”’ 
‘$14. The court erred it 


give, over appellants’ objections, statements of S. N. Jenkinson, a 


lowing the witness, Heidenheimer, to 





shown in appellants’ bill of exception number one.” The charges com 






plained of, and also those which were refused, areset forth int he opinion. 
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Denson & Burnett and Wheeler & Rhodes, for appellants, on what 
is necessary to constitute a conveyance fraudulent, and on the right 
ef a creditor to take from his debtor a transfer with the honest. pur- 
pose of securing his own debt, even though he may know that his 
debtor thereby intended to hinder and delay other creditors, cited : 
Wait on Fraud. Conv., sees. 11, 196; Bump on Fraud. Conv., 19; 
dunn v. Ahl, 29 Pa. St. 390; Rice v. Perry, 61 Me. 149, 150; Green- 
leve v. Blum, 59 Tex. 126; Schneider v. Sansom, 62 Tex. 203; Thorn- 
ton v. Tandy, 39 Tex. 547; Bump on Fraud. Cony. 189, 205, 206; 
Wait on Fraud. Conv., sees. 189, 273; Brown vz. Foree, 7 B. Monroe, 
357: s. c., 46 Am. Dee. 519; Crawford v. Kirksey, 50 Ala. 591; s. ¢., 
98 Am. Rep. 704; Shelley 7. Boothe, 73 Mo. 74; s. ¢., 39 Am. Rep. 


480: Auburn Bank v. Fitch, 48 Barb. 353, 354. 


That secret motives cannot change the character of a lawful act, 
they cited: 1 Story Eq. Jur., sec. 369, note 4, and sec. 370; Covan- 
hovan 7. Hart, 21 Pa. St. 500; s. e., 61 Am. Dee. 519; Horwitz v. El- 
linger, 31 Md. 504. 

On the burden of proof, they cited: King v. Russell, 40 Tex. 132; 
Belt v. Raguet, 27 Tex. 479; Bump on Fraud Cony., 3d ed., p. 600; 
Wait on Fraud. Conv., sec. 271. 

And upon the several questions presented by the assignments, the 
following additional authorities: Linnv. Wright, 18 Tex. 340; Bump 
on Fraud. Conv., 3d ed., p. 20; Heffner v. Metealf, 1 Head. (Tenn. ) 
576, 580; Rindskoff v. Guggenheim, 3 Cold. 282; Rosenthal v. Mid- 
dlebrook, 63 Tex. 337. 


McLemore & Campbell and Scott & Levi, on the questions discussed 
inthe opinion, cited: Mosely v. Gainer, 10 Tex. 393; Edrington 2. 
Rogers, 15 Tex. 188; Hancock v. Horan, 15 Tex. 511; Wright 2. 
Linn, 16 Tex. 35. 

It is not enough that the sale be for a valuable consideration, but also 
must be ‘‘ bona fide:’’ Mills v. Howeth, 19 Tex. 257; Carlton ». Baldwin, 
22 Tex. 724; Humphries v. Freeman, 22 Tex. 45; Baldwin 2. Peet, 22 
Tex. 708; Green v. Banks, 24 Tex. 508; Garrahy v. Bayley, 25 Tex. 
295; Bailey v. Mills, 27 Tex. 434; Frazer v. Thatcher, 49 Tex. 26; 
Cox v. Miller, 54 Tex. 27; Blum vz. Schram & Co., 58 Tex. 529, et seq; 
Lewy v. Fischl, 65 Tex. 311; Miller 2. Jannet, 63 Tex. 86; 1 Greenl. 
Ey., sees. 53, 462. 


STAYTON, ASSOCIATE JusTICE—Under the evidence in this case, 
there can be no doubt that Ross & Russell sold their entire stock of 
goods to L. A. Ellis, and that, as the consideration, the latter can- 
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celled a debt of 87,611.80, due to him by them, and contracted to pay, 
and actually did pay, on the indebtedness of Ross & Russell to the 
Texas Banking and Insurance company, the sum of $19,996.68. Some 
of the money owing to the bank was past due, and the residue soon 
maturing. By the terms of the contract, Ellis was not to pay tothe 
bank, indebtedness for which it held collateral securities. 

The evidence further shows that Ross & Russell were greatly in 
debt at the time they sold to Ellis, and that they had, as part of their 
assets, other than the goods sold to Ellis, claims amounting to over 
$100,000, Whether such assets would ultimately be sufficient to pay 
their entire indebtediiess cannot be determined from the record bhe- 
fore us. : 

The questions which are presented for our consideration arise 
mainly upon the action of the court below in giving charges, and in 
refusing to give charges which were asked. The appellees claim that 
the goods were liable to seizure and sale, under their attachment, on 
the ground that the sale by Ross & Russell to Ellis was made with 
intent, upon the part of the former, to hinder, delay or defraud their 
creditors, which intent, they claim, was known to Ellis at the time 
he bought. 

The views of the court below will be illustrated by the charges 
given and refused. The court gave a charge, without request, which 
consisted of four paragraphs, the first of which embraces the leading 
proposition of law which runs through the whole. That paragraph 
is as follows: 

‘‘An insolvent debtor may lawfully prefer one or more creditors, if 
he does not make such preference to hinder or delay other creditors, 
but, if done with intent to hinder or delay other creditors, and the 
preferred creditor, at the time of the attempted preference, had 
notice of such intent, then the attempted preference would be illegal 
and void.”’ 

Appellants asked the following charge: ‘If the sale to Ellis was 
made by Ross & Russell in good faith, and without any reservations 
of benefit in themselves, and for the purpose of paying a bona fide 
debt due by them to Ellis, and also bona fide debts owing by them to 
the Texas Banking and Insurance company, and the proceeds were 80 
applied, and Ellis paid a reasonable and fair price for the goods, con- 
sidering the character of the stock and its value at the time, then you 
will find for plaintiffs.’’ 

The court refused to give this charge, but struck out the last six 
words, ‘‘ then you will find for plaintiffs,’ and added the following, 
‘‘then the sale and delivery to Ellis would pass the title to Ellis, unm 
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Jess made to hinder or delay creditors by Ross & Russell, with notice 
on the part of Ellis of such intent,”’ and gave the charge as modified. 

Appellants duly excepted tothe refusal of the court to give the 
charge as asked, and to its giving the charge as so modified. 

The court, at the request of the defendants, gave fourteen separate 
charges, to the sixth, thirteenth and fourteenth of which no objection 
is urged, but objection is made to all the others. The substance of 
the propositions of law contained in these several charges, except the 
fourth, is found in the first, second, third, fifth, seventh and twelfth 
charges given, which are as follows: 

“1. If you believe that, on December 20, 1884, Ross & Russell 
were insolvent, and that, on or about that date, they disposed of all 
their merchandise to L. A. Ellis, to pay their debts to Ellis and the 
Texas Banking and Insurance company, in preference to their other 
creditors, and retained in their possession and control only such assets 
as could not be reached by execution; if you believe that the latter 
assets were, at or nearly at the time, disposed of to pay other pre- 
ferred creditors, and that by such disposition of their estate the 
general creditors of Ross & Russell were hindered, delayed, defeated 
or defrauded in the collection of their claims, and that this result was 
designed by Ross & Russell, and that L. A. Ellis had notice of such 
design, you will find for defendants.”’ 

“2. If you believe that Ross & Russell, in selling out to L. A. 
Ellis, intended to dispose of all their property subject to execution, 
and to obtain possession and control of property not subject to execu- 
tion, in order to delay, hinder or defraud their creditors in the col- 
lection of their claims, or to dictate terms of extension or settlement 
to their creditors, and that Ellis knew, or had reason to believe, that 
such was their purpose, the sale to Ellis was void as to creditors, not- 
withstanding it may have been made for a valid consideration, and 
that the proceeds were all applied to the payment of preferred claims, 
and you will find for the defendants.”’ 

“3. If you believe that in the sale to Ellis, Ross & Russell intended 
to remove all their property from liability to seizure, either by exe- 
cution, attachment or garnishment, so that they could dictate such 
terms to their creditors as they might find best for their own interest, 
and that Ellis knew of this intention, or was sufficiently acquainted 
with their affairs to suspect it, the sale was void as to creditors, not- 
withstanding it may have been made for a valid consideration and 
the proceeds applied to the payment of preferred creditors, and you 
will find for the defendants.”’ 


wr 


5. If the jury believe, from the evidence, that Ross & Russell 
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were in embarrassed circumstances, and were being pressed by their 
creditors to pay their debts, and they could not, and L. A. Bblis 
knew their condition, or upon reasonable inquiry could have ageer-. 
tained it; and if you further believe, from the evidence, that the ip- 
tention of Ross & Russell, in selling their entire stock of goods to J, 
A. Ellis, was in order to pay what they owed to L. A. Ellis and the 
Texas Banking and Insurance company, so that thereby Ross & Rus- 
sell might hold the balance of their assets in such a manner as to 
hinder or delay their creditors from collecting their debts, then you 
are charged that the sale to L. A. Ellis of the stock of goods was a 
fraud on the creditors of Ross & Russell, and void, provided L, A, 
Ellis had reasonable grounds to believe that such was the intention 
of Ross & Russell.’’ 


‘7. If this alleged sale was made by Ross & Russe 


1 to Ellis, with 
intent to hinder or to delay, or to defraud, their creditors, and Ellis 
had notice of such intent, then your verdict must be for the defend- 
ants, whether Ellis paid any money or not. ‘To hinder’ and ‘to 
delay’ is to do something which is to put some obstacle in the path, 
or to interpose something, unjustifiably, before the creditor can re- 
alize what is owed out of his debtor’s property. Express notice or 
knowledge on the part of Ellis that it was the intent of Ross & Rus- 
sell, in making the alleged sale, to hinder, or to delay, or to defrand, 
their creditors, or any of their creditors, is not required in order to 
prevent a recovery by the plaintiffs. If the circumstances attending 
this alleged sale by Ross & Russell to Ellis were such as would have 
led a man of ordinary prudence to make inquiry, and such inquiry 
woul have shown reasonable grounds for believing that the sale was 
being made for the purpose of hindering or delaying, or defrauding, 
the creditors of Ross & Russell, then the transaction was fraudulent 


in law, and the plaintiffs cannot recover. To refrain from inquiry, 


when the circumstances are such as to put a man of ordinary prt 


dence on inquiry, is, in judgment of law, a want of good faith. 
**12. Ross & Russell had the rig! 


ght to preter one or more of their 
creditors over the others in the appropriation of their assets to the 
payment of their debts, provided their purpose was simply to pay 


one or more, rather than the others, and such purpose was unmixed 


I 


with an intention, by the same act, to directly or indirectly impede 
or prevent, or hinder or delay, their other creditors in forcing the pay- 
ment of their claims. If. in making the transfer to Ellis of their 
stock of goods, Ross & Russell intended not merely and simply to pay 
some of their creditors in preference to others, but also intended by 
that act to directly or indirectly impede, delay, hinder or prevent 





















eir 
the 
vay 
ced 
ede 
ay- 
\eir 
pay 
_ by 
ent 





1886. ] ELLIS V. VALENTINE & SON. 545 


—— , . — 
Opinion of the court. 


_ 


any of their creditors from forcing the payment of their claims, and 
Ellis had knowledge of, or reasonable ground to suspect, such inten- 
tion, then the transfer was void as to creditors of Ross & Russell, and 
you will return a verdict for defendants.”’ 
By the seventh charge, given at the request of the defendants, the 
jury were instructed as to the meaning of the words ‘* hinder’’ and 
‘delay.’’ In that charge it was said that ‘*to hinder and to delay is 
todo something which is to put some obstacle in the path, or to inter- 
pose something, unjustifiably, before the creditor can realize what is 
owed out of the debtor’s property.’’ This definition is defective and 
too loose to be given to a jury, in that it fails to inform what charac- 
ter of obstacles or interpositions in the way of the creditor’s reaching 
the property of the debtor are in law unjustifiable. That was left to 
the determination of the jury, which would have been less likely to 
have been misled had no charge at all been given attempting to define 
the words ‘** hinder’? and ‘‘delay,’’ unless the law be that every act 
of the debtor, by which his property is transferred or otherwise dis- 
posed of, is an unjustifiable obstacle or interposition in the way of 
subjecting the debtor’s property to the payment of one or more 
creditors. The jury, doubtless, looked to the other charges to ascer- 
tain what state of facts would render the sale to Ellis invalid, but it 
was to this charge to which they would very naturally look to ascer- 
tain what the particular words, in their connection, meant as used in 
other parts of the charge. 

If we look at the first charge given by the court, we perceive that 
the jury were, in effect, told that a preference given to one or more 


creditors, if given with intent to hinder or delay other creditors, ° 


would be an obstacle in the way of a creditor, or creditors, not pre- 
ferred, which would be so far unjustifiable as to render the convey- 
ance, by which such preference was given, void, if the preferred cred- 
itor knew of the intent of the debtor. 

If the words ** hinder’? and ‘‘ delay’ were used in the statute in 
their broadest sense, then every preference given by an insolvent 
debtor would have the effect to hinder or delay the non-preferred 
creditor in subjecting the property of his debtor to sale for the pay- 
ment of his debt. The effect of a preference given to one or more 
creditors by an insolvent debtor is necessarily to ‘‘hinder’’ or 
“delay ’’ other creditors, if those words are used in their broad and 
popular sense. The law presumes that every sane man intends to do 
what necessarily and inevitably results from his act; hence, if the 
propositions contained in the first charge were correct, every prefer- 
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ence given by an insolvent debtor would be an unjustifiable obstacle 
or interposition placed in the way of other creditors. Such a hold- 












































ing, in the absence of a law forbidding preferences, finds nothing in 
the past rulings of this court, or any other, to sustain it. 

The charge asked by the appellants, as qualified and given by the 
court, informed the jury that, notwithstanding the goods may have 
been sold by Ross & Russell in good faith, absolutely and w ithout any 
reservation of any interest to themselves, for a fair price, and to dis. 
charge bona fide debts due to the purchaser and others, such a gale 
would be void, even though, in accordance with the terms of the sale, 
the purchase money was applied to the payment of the debts, by the 
purchaser, if the intent of the sellers was to hinder or delay their 
creditors, such intent being known to the buyer. There was a strange 
inconsistency in the charge as qualified. 

The charge, as asked, contemplated good faith in Ross & Russell in 
selling to pay, and in the actual payment of, bona fide debts, with the 
proceeds of the goods sold for a reasonably fair price. The qualifiea- 
tion left the jury to understand that good faith might exist in the 
sale, that the sale might be made for a fair price and for a lawful pur- 
pose, and that the price might be appropriated by the buyer direetly 
to that purpose; and, yet, that there might be, within the meaning 
of the law, an intent on the part of the sellers, known to the buyer, 
to hinder or delay other creditors. The proposition contained in the 
charge, as asked, was based on facts which would, if found to exist, 
preclude an intention to hinder or delay other creditors. The one is 
based on good faith and fair dealing, which does not consist with the 
other, based on fraud. 

The hindrance and delay contemplated by the statute has in it the 
element of fraud, and if a hindrance or delay be found in any ease to 
be free from this element, then it is not of that character which, under 
the statute, vitiates conveyances. Bump. on Fraud. Cony., 20. 

This confusion doubtless arises from the fact that the court used 
the words ‘*‘ hinder’’ or ‘*‘ delay”’ in their popular, and not in their 
legal sense, and thus left the jury to understand that a sale, made in 
good faith, for a fair price, and for a lawful purpose consummated, 
was ‘‘to do something which is to put some obstacle in the path, or 
to interpose something, unjustifiably, before the creditor can realize 
what is owed out of his debtor’s property.”” 

It is well to have a fair understanding of the true meaning of the 
terms used in the statute, and of their relations, that we may know 
whether the act permits or forbids a given line of conduct. The 
statute is but declaratory of the common law, and, it is probable, 
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would accomplish the purpose intended were the words ‘* hinder’’ or 
“delay ’’ eliminated, and a fair construction put upon the word 
“ defraud.’ Under the statute, an intention to hinder, delay or de- 
fraud must exist, but the mere intention can have no effeet, if con- 
sidered alone, in determining whether a conveyance is lawful or not. 
The intent must be coupled with a conveyance, which has the effect, 
if permitted to stand, to hinder, delay or defraud creditors, or it does 
not become a matter affecting private right, as mere intent, however 
wrongful, interposes no obstacle to the successful assertion of any 
right a creditor may have to enforce payment of a debt through the 
sale of the debtor’s property. 

No creditor, without lien, has the right to have the debt due to 
him paid out of any particular property of the debtor. All creditors 
have the same right to have their debts paid out of the property of 
the debtor, unless, by contract with the debtor, or by legal process, 
one or more acquire a right to be paid out of the proceeds of some 
particular property, or to have some particular thing, by way of sale, 
in satisfaction of his or their debt. The right of any bona fide cred- 
itor in good faith to acquire rights in reference to the debtor’s prop- 
erty, which the general creditor has not, is recognized in all civilized 
countries. 

The acquisition of a lien on a part or the whole of an insolvent’s 
property, to secure a debt, necessarily has the effect to hinder another 
creditor in the enforcement of the payment of a debt due to him bya 
sale of the entire interest in the property on which the lien is given; 
but if the lien be to secure a bona fide debt, it is valid, even though 
the debtor gave it with intent to secure to the favored creditor an 
advantage over other creditors, and, thus, to hinder, delay, or even to 
defeat the collection of their debts. This is so, simply because the 
property is devoted to a lawful purpose, and while withdrawn from 
one or more creditors, there is no fraud in so doing, for it is lawful to 
pay any debt, or to secure its payment, unless there be some law in 
force looking to the distribution of an insolvent’s estate, without 
preferences. 

Every payment of a debt by a person unable to pay all his debts, 
whether the payment be made in money or property, tends, in a 
popular sense, to hinder or delay, or, it may be, even to defeat, other 
creditors in the collection of their debts, the extent of the effect, 
whether to hinder, delay or to defeat, depending on the amount of 
indebtedness and value of the debtor’s property; but it has never 
been held that a payment, either with money or property, by an in- 
solvent debtor, inthe absence of a law declaring preferences invalid, was 
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within the meaning of the law, to hinder, delay or defraud other eredit- 
ors. Whatitislawful to do cannot become unlawful by reason of the 
fact that it is done through a motive, or withan intent, not friendly to 
all creditors ; a hindrance or delay, which does not operate as a frand 
upon ether creditors, is not that prohibited by law. Every debtor 
has the legal right to pay one or more of his just debts with any 
money or property he has, though, thereby, he withdraws from the 
reach of other creditors property which they might subject to the 
payment of their debts, equally just, as has every creditor the legal 
right to so receive payment, and the right of neither is affected by 
the fact that the debtor is insolvent. ‘ 

If, for such a purpose, the debtor conveys to a creditor property at 
a fair valuation, or sells to some other person for a fair price, to raiée 
money to pay debts, which, by the terms of the sale, the purchaser is 
bound to see, and does see, is at once appropriated to such purpose, 
then it cannot be said that the sale, within the meaning of the law, is 
made to hinder, delay or defraud other creditors who may not receive 
of the proceeds. In such a case, no obstacle is interposed between 
the property of the debtor and the right of other creditors to subject 
his property to the payment of their debts, which, in law, amounts to 
to a hindrance or delay. 

In such a case, it cannot be said that a sale was made ** with intent 
to delay, hinder or defraud creditors, purchasers or other persons of 
or from what they are, or may be, lawfully entitled.’’ R.S., art. 2465, 

To vitiate a sale, the intent of the seller must be to hinder, delay or 
defraud his creditors, and such intent cannot exist if the purpose be 
to appropriate the property or its proceeds, at its fair value, to the 
payment of one or more just debts, inamannerand at time satisfactory 
to the creditors to be paid. ‘'The notice to the grantee must 
be a notice of an intent on the part of the debtor to delay, hinder or 
defraud, in the legal sense of those terms, as used in the statute.”’? If 
the intended and necessary effect of a transfer be to discharge one or 
more just debts of the seller by a present application of the full 
value of the property, in a manner agreed to by the creditors, it 
would seem that the purchaser would stand on ground as favorable as 
though he were a purchaser for the sole purpose of securing a debt 
due to himself. ; 

In the one case, as in the other, the property isapplied to the seller’s 
debts—no interest or reservation of benefit is left in the grantor. That 
is done indirectly which the seller had the right to do, and, in some 
cases, might not be able to do by a sale directly to the creditor. These 
matters are illustrated by a number of cases. Ford v. Williams, 3 B. 
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Monroe 557; Brown v. Foree, 7 B. Monroe, 357; Gregory v. Harring- 
ton, 33 Vt. 241; Bedell v. Chase, 54 N.Y. 586; Wood v. Shaw, 29 Tl. 
444: Wheaton v. Neville, 19 Cal. 46; Hall v. Arnold, 15 Barb. 600; 
Uhler v. Maulfair, 25 Pa. St. 484; Bank v. Carter, 38 Pa. St. 446; 
Johnson 7. McGrew, 11 la. 152; Hartshorn v. Eames, 31 Me. 98; Gas- 
sett & Co. v. Wilson & Brown, 3 Fla. 258-261; Covanhovan v. Hart, 
91 Pa. St. 500; Dana wv. Stanford, 10 Cal. 274; Worland v. Kimberlin, 
6 B. Monroe 609; Bank z. Fitch, 48 Barb. 354; Banfield v. Whipple, 
96 Mass. 14; Giddings v7. Sears, 115 Mass. 507; Bank v. Nelson, Cold. 
189; Lowry 7. Howard, 35 Ind. 170; Wait on Fraud. Cony., see. 11, 
p. 390; Bump on Fraud. Conv., sec. 21, pp. 205, 206, and citations. 
No Texas case exists which, read in the light of the facts of the par- 
ticular case, announces such a rule as is contained in the charges we 
have considered. Mosely v. Gainer, 10 Tex. 387; Edrington v. Rogers, 
15 Tex. 195; Haneock v. Horan, 15 Tex. 511; Greenleve v. Blum, 59 
Tex. 126; Schneider v. Sansom, 62 Tex. 203; Gus Lewy & Co. z. 
Fischl. 65 Tex. 511. 

Fraud or no is ordinarily a question of fact, but, if the facts be ad- 
mitted, whether they constitute fraud within the meaning of the 
statute, becomes in many cases a matter of law. 

If the facts which the charge asked by the appellants made neces- 
sary to the validity of the sale, were, by a special verdict, found to 
exist. a court might, asa matter of Jaw, hold that the sale to Ellis 
was not made with intent to hinder, delay or defraud creditors. 

The words ** hinder” or ** delay,’’ used in the charges given at the 
request of the defendants, were doubtless understood by the jury in 
the sense in which, from the charges already considered, it was in- 
tended by the eourt and the defendants they should be, and what has 
already been said renders it unnecessary to consider these charges separ- 
ately. Some of them, but for their tendency to mislead in the 
respect already referred to, would have been proper charges, if the 
facts of the case required such charges, a question which we need .0t 
now consider. We deem it proper, however, to say that knowledge by 
the purchaser that the Gebtors intended, after paying debts with a part 
of their property, to apply a part or the whole of the residue to the 
payment of other just debts, even by way of preferences, would no 
more vitiate the sale than would the knowledge of the intent to give 
preferences through the first sale. 

The burden of proof was on the defendants to prove the illegality 
of the sale to Ellis, and the court should have given the charge asked 
upon this subject. The declarations of Jenkinson, not made in the 
presence of Ross, Russell or Ellis, and not shown to have been author- 
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ized by Ross or Russeil, should have been 


assignments need not be considered. 


excluded. 







The other 


For the errors mentioned, the judgment of the court below will be 


reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered February 23, 1886. ] 
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Statement of the case. 





—— 


AppEAL from Brazoria. Tried below before the Hon. W. H. Burk- 
hart. 

This suit was instituted, May 9, 1884, in the district court of Bra- 
zoria county, by Wm. Holt, against A. G. Follett, for damages for 
malicious prosecution. 

On November 3, 1883, A. G. Follett made affidavit before a justice 
of the peace, in Brazoria county, charging William Holt with tres- 
passing on his private shores. Holt was arrested under this charge 
and tried, and a fine imposed upon him by the justice, Follett ap- 
pearing and prosecuting the case, but, on appeal to the county court, 
the proceedings against Holt were dismissed, and he was discharged. 
Shortly thereafter, Follett made another affidavit against Holt, charg- 
ing him with theft of oysters from affiant’s private beds. Holt was 
arrested a second time, Follett again appearing and prosecuting, but 
the justice dismissed the case and discharged the prisoner. Holt 
claimed in his petition that these criminal proceedings, instituted 
against him by Follett, were malicious and without probable cause. 

The facts, as disclosed by the record, are as follows: A. G. Follett, 
the defendant, owned a league of land lying between the Gulf of 
Mexico and Oyster bay, in Brazoria county, and fronting for some 
distance upon the latter, whose waters, at that point, were rich in 
oysters. Holt, who was engaged in the oyster business, had, for some 
time previous to his arrest, been openly in the habit of taking oysters 
from that portion of Oyster bay immediately in front of Follett’s 
land, within less than one hundred yards of the shore, and sometimes 
as near thereto as five or ten feet. As soon as he was discovered by 
Follett, the latter remonstrated with him, stating that the oyster-beds 
along the front of his land, and particularly in the cove from which 
Holt was taking oysters, were his private property, and that unless 
Holt desisted from further trespassing upon them, he, Follett, would 
be under the necessity of having him arrested, to which Holt replied 
that he was in public waters, and would continue to take oysters 
therefrom, at any point therein that suited him, until Follett staked 
off, in accordance with law, the particular locations claimed by him, 
whenhe, Holt, would respect them. Holt was seen several times, after- 
wards, in company with others engaged in like business, taking 
oysters from the same locality, and within a very few feet of the 
shore, on Follett’s side of the bay, and it was then that Follett com- 
menced criminal proceedings against him. 

The cove or prong of Oyster bay, from which Holt took the oysters, 
varied in width from two hundred to six hundred yards. No vessels 


carrying freight or passengers ever navigated these waters, but oyster- 
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boats and fish-boats, sometimes as many as fifteen or twenty, would 





often visit them. Follett, before commencing proceedings against 
2 > aad he ty 








Holt, consulted an attorney, who advised him to pursue the course 





he did pursue; and, on the trial of this cause, he testified that his 





motive in prosecuting Holt was to prevent him and others from fur. 
ther depredating upon his oyster-beds. 








































Follett denied the malice charged in the petition, and specially 
pleaded the foregoing facts. ; 
The cause was tried by a jury, and resulted in a verdict and judg- 
ment for the defendant. Plaintiff appealed. : 


EB. J. Wilson and J. A. Ballowe, tor appellant, on the questions of 
malice and probable cause, cited :. Gabell v.Weisensec, 49 Tex. 131, 


132. 
No brief on file for appellee. 


WILLIE, CHIEF JuUsTICE.—Unless it was necessary that Follett 
should stake off the oyster-beds claimed by him, in order to give 
himself exclusive ownership of them, the entire case of the appellant, 
as presented to this court, falls to the ground. 

The act of March 8, 1879, ** for the preservation of oysters and 
oyster-beds, and for protecting the rights of persons to the same, and 
affixing penalties,’’ seems to provide for four classes of cases : 

1. Where the cove, bayou, or lake is not navigable, and runs 
through the lands of any person, such person has the exclusive right 
to plant or sow oysters in such stream or body of water. 

2. Where land borders upon such lake, bayou, or cove, the owner 
has an exclusive right to sow or plant oysters to the center or middle 
of the water. 

3. Where the lake, bayou, or cove is public, navigable water, any 
person owning land bordering upon it has the exclusive right to 
locate oyster-beds for a distance of one hundred yards from low-water 
mark. 

4. Where a person wishes to obtain a location for planting oysters 
within any public, navigable waters, he can do so by designating a 
square space, not exceeding two hundred yards square, intended by 
him for such purpose, by not less than four stakes planted at each 
corner of the reservation. 

It is clear that the provisions, as to this last class, are not intended 
to apply to any of the preceding, for many reasons. In the first place, 
its provisions apply only to navigable waters. In the next place, 
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: they cannot be referred to any waters,.except such as lie beyond a 
distance of one hundred yards from the shore, for all persons are ex- 
pressly prohibited from locating any private oyster-beds in public, 
navigable waters, within that distance from low-water mark. And, 
again, no one can, by staking, derive a right to more than two hun- 
dred vards of square space, whereas, the law expressly gives to the 
riparian proprietor an exclusive right for the whole distance his land 
fronts upon the water. The necessity, too, of designating, by stakes, 
the space claimed in water distant from the shore is very apparent. 
It must be marked in some way to designate it, so that the claimant 
may know where his beds are located, and others may be able to avoid 





trespassing uponthem. But the space intervening between low-water 
mark and a line one hundred yards distant therefrom, is easily ascer- 
tained; the riparian owner has no difficulty in knowing the extent of 
his privilege, and all others have fair warning that they must keep 





beyond the designated limits. Should the owner of the land wish to 
secure an additional right beyond these limits, he must stake off his 
claim, of no more than two hundred yards square, like anyone else; 
but, so long as he is content with what the law gives him by virtue 
of his riparian ownership, he is protected by the imaginary line run- 
ning one hundred yards from low-water mark along the whole length 
of his shore. 

These views lead us to the conclusion that Follett was the true 
and legal owner of the oyster-beds, upon which the appellant tres- 
passed, and for taking oysters from which, the latter was subject to 
acriminal prosecution. The whole weight of the testimony went to 
show that the cove in which these oysters were bedded was not publie, 
navigable water. But, admitting that it was, the uncontradicted 
evidence’ showed that the oysters were taken within less than one 
hundred yards from land bordering upon the cove, which was owned 
by the appellee. 

These oyster-beds were, under the statute, the exclusive property 
of Follett, and the taking of oysters from these beds, without his per- 
mission, was theft, by the very terms of the statute. The statute 
does not require that the taking should be done secretly, and the open 
and defiant manner in which the appellant trespassed upon the prop- 
erty of Follett does not, thereforé, lessen his offense. 

The appellee, under the uncontroverted facts of the case, had not 
only probable but just cause for instituting against appellant 
the prosecution which formed the ground of this action, and, under 
any proper charge, the jury were bound to find for the defendant. 
There is nothing in any charge of the court, or any refusal of the 
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court to instruct for the appellant, of which he can complain, Ag 
Follett had probable cause for prosecuting Holt, it matters not 
whether he consulted an attorney or not, or what advice he received 
from the attorney. The advice he received was correct, no matter 
whether stakes were planted or not, and he was justified in acting 
upon it. 

As to the principle contended for, that the prosecution was neees- 
sarily malicious, because instituted for the purpose of testing whether 
or not the appellee had exclusive ownership of the oyster-beds, coun- 
sel mistakes the law upon that subject, as also the decisions of this 
eourt, to which he refers as authority. In order to sustain a suit for 
malicious prosecution, both malice and probable cause must combine, 
The former may be inferred from the latter, but it is not a legal in- 
ference. Where want of probable cause is first shown, then maliee 
may be established by proof that the prosecution was not commenced 
for any other purpose except to subserve the private interests 
of the prosecutor. But, if probable cause is shewn, no matter 
what evidence of malice may be introduced, the suit must fail. The 
two elements necessary to make out the case have not been shown to 
exist. The court gave the charge asked by the appellant on this sub- 
ject, making it, in effect, essential, however, that want of probable 
cause should have been proved. As the proof was wholly lacking in 
this respect, and the positive and undisputed evidence was all to the 
contrary, the verdict was correct, and the judgment is affirmed. 


AFFIRMED. 
[Opinion delivered February 23, 1886. ] 





TRINITY CoUNTY V. E. L. VICKERY ET ALS. 


(Case No. 2178) 


1. COUNTY TREASURER — COMMISSIONS — ORDER OF COMMI )N URT CHANGING 
RATE NOT RETROACTIVE—The treasurer of a county is entit to his percentage 
on moneys in the « nty’s possess ion, at the rate pres the law in foree 
at the time of the receipt thereof, though another cust ntemplated by 
law, is provided for it; and an order of the commissioners’ rt changing the 
rate of his compensation is not retroactive (Citing W VcConnell, supra.) 

2. SAME—ART. 677, REVISED STATUTES—Article 677, Revised & tes, has no appli- 
eation to a suit brought by a county against its treasu to recover money 


alleged to have been improperly withheld by him, as « 
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ApprEAL from Trinity. Tried below before the Hon. Benton Ran- 
dolph. 

This was a suit brought by Trinity county against E. L. Vickery, 
the county treasurer, and the sureties on his official bond, to recover 
#935, alleged to have been retained by him as commissions, in excess 
of what he was entitled to under the law. 

On November 3, 1883, which was during Vickery’s incumbenecy in 
office, the commissioners’ court of Trinity county received from the 
sale of the county’s bonds, for court house and jail purposes, the sum 
of $24,000. None of this money was ever in the custody of Vickery, 
but the commissioners retained the whole of it in their own hands, 
and disbursed, during his term of office, $12,000 of the amount— 
$7,500 prior, and $4,500 subsequently, to August 11, 1884. On that 
date, the commissioners’ court passed an order allowing Vickery a 
commission of one-fourth of one per cent. on the amount received for 
the bonds, and a like commission on such part thereof as had been, 
or might thereafter be, disbursed during his incumbency. Under the 
law prior to August 11, 1884, the county treasurer was entitled to two 
and one-half per cent. on all moneys received, and to the same on all 
disbursements ; and, in his final settlement with the county, Vickery 
credited himself with such commissions on the $24,000 received, and 
the $7,500 disbursed, before August 11, 1884, and with one-fourth of 
one per cent. on the $4,500 disbursed after that date, which several 
commissions, together with commissions on other disbursements, ete.., 
made by himself, amounted to *935. This amount he retained out of 
funds, then in his hands belonging to the county. 

The defendants defended the action, and the court, who tried the 
cause without the intervention of a jury, rendered judgment in their 
favor. Plaintiff appealed. 4 


Rabb & Stevensonand G. W. Granbury, for appellant, that the ap- 
pellee was not entitled to commissions on funds of the county that he 
had never actually received or disbursed, cited: DeCordova v. City 
of Galveston, 4 Tex. 473; Hamilton v. Flinn, 21 Tex. 713: Martin v. 
The State, 24 Tex. 75-77; Sherwood ». Flemming, 25 Tex. supp. 428; 
Bender v. Crawford, 33 Tex. 750-752; Wright v. Hawkins, 28 Tex. 
471; City Treasurer v. Wygall, 46 Tex. 457-462 ; Chalk v. Darden, 47 
Tex. 439, 440. 

That the commissioners’ court, alone, was authorized to fix the rate 
of the county treasurer’s commissions, and the appellee was, at most, 
entitled only to such commissions on the court house and jail fund as 
had been allowed him by that court’s order, made August 11, 1884, 
they cited: R.8., 2403. 
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That the claim of the appellee for commissions was in the nature 
of a debt against the county, and, before retaining the money in gat- 
isfaction of it, he should have presented his claim to the commission. 


» 


ers’ court for allowance, they cited: R.38., 677. 


Earle Adams, for appellee, that a county treasurer is entitled to 
commissions on all county funds received and disbursed during his 
term of office, at the rate prescribed by the law in force at the date of 
such receipts and disbursements, notwithstanding such funds may 
have been received and disbursed by some person other than himself, 
cited: RK. 8., 990, 994. 


ROBERTSON, ASSOCIATE JUSTICE.—The right of appellee, Vickery, 
to the commissions in controversy in this suit, Is fully established by 
the decision of this court, at this term. in the case of Wall x. Me. 
Connell. It was held in that case that the treasurer is entitled to his 
percentage on moneys in the county’s possession, though another eus- 
tody, not contemplated by law, is provided for it, and that an order 
changing the rate of compensation Is not retroactive. 

The plaintiff’s averment in the supplemental petition, that the de- 
fendant had reserved the sum due him from the sinking fund pro- 
vided for the bonded indebtedness of the county, is not sustained by 
the evidence. It is shown in the statement of facts that a tax of one- 
half of one per cent. nad been levied for court house and jail fund, 
and that one-half of this, by order of the county board, had been 
invested as a sinking fund, and that from the proceeds of the entire 
levy of one-half of one per cent. the treasurer had paid, on a warrant, 
$1,850, and interest on school fund, $117.75, and from the same 
sou@ce had reserved his $935 commissions. One-fourth of one per cent, 
is all the law authorizing the issue of the bonds required to be appro- 
priated for their payment, and this amount the county board has 
caused to be invested. The remaining proceeds of the half per cent. 
levy belonged to the court house and jail fund, which owed appellee 
the commissions, and from that, it would seem, he reserved the sum 
due him. 

The bond creditors had an interest in the sinking fund, probably 
inconsistent with the power given the commissioners’ court in article 
969, Revised Statutes (Dillon on Mun. Cor., sec. 69), but no such 
question is raised by the proof in this case. 

Article 677 of the Revised Statutes has no application to this suit. 
Appellee has brought no action against the county. In legal effeet, 
applying the law as announced in Wall vw. MeConnell, to the acts and 
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orders of the commissioners’ court, that court had allowed appellee’s 
claim for the $935, and, as treasurer, the appellee had paid it. The 
facts do not show that he paid it from an improper fund. 

As the appellant had no cause of action against the principal, the 
ruling of the court below, as to the liability of the sureties, becomes 
immaterial. The judgment is affirmed. 

AFFIRMED. 

[Opinion delivered February 23, 1886. ] 





MISssoURI Pactric R’y Co. vy. J. T. JARRARD. 





(Case No. 19941—Motion No. 944.) 


1. PRACTICE IN SUPREME COURT—CONTINUANCE—CITATION IN ERROR—REVISED STAT- 
UTES, ART. 1084—Judgment in a cause pending in a district court, was rendered 
on November 11, 1884. Petition for writ of error and supersedeas, and a 
supersedeas bond and assignment of errcrs, were filed in that court, on De- 
cember 12, 1884. On the same day a citation in error was issued, but, without 
fault on the part of the plaintiff in e: ror, was not sefved until January 5, 1885. 
On January 16, 1885, only three days before tae day designated for the call of 





the assignment to which the cause belonged in the supreme court, the defend- 
ant in error waived, in writing, the twenty days required by iaw in cases of 
service of writs of error, entered nis appearance ‘n the iatter court, and con- 
sented to a hearin gof the cause at that term. The plaintiff in error moved for 
a continuance of the cause to the next succeeding term, on the ground that he 
was not obliged to prepare the canse and sulmit .t at the then term of the 
supreme court. fed: 1 

(1) That the citation in error having been served within less than twenty 
days before the first day of the assignment to which this case belonged, the 
cause was returnable to the next succeeding term of the supreme court at Gal- 
veston ; 

(2) That the plaintiff in error had the right to so treat it, and no act of the 
defendant in error, done after the service of the writ was perfected, could 
change the rights or the position of the plaintiff in error, so as to impose on 
him burdens or duties more onerous than were required by the statute; 

(8) That the provision of the statute (R. S., art. 1034) as to the twenty days 
which must elapse between the service of the citation and the commencement 
of the assignment, in order to give the supreme court jurisdiction at a particu- 
lar term, is as much for the benefit of the plaintiff in error as the defendant 
in error. It was thereby intended to give him time within which to make out 
his briefs, have his transcript ready, and otherwise prepare his cause for sub- 
mission in the supreme court; and the fact that the defendant in error has had 
the transcript made out, and has waived the filing of briefs, as required by 


law and the rules of court, cannot aifect the question. The plaintiff in error 
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must have the right to do all these things at the time and in the manner pre 


scribed by law, and he cannot be forced to accept the courtesy of the opposite 


party, and thereby give the court jurisdiction at a time when 


it would not 
otherwise attach. 


ERROR from Walker. Tried below before the Hon. Norman @ 
Kittrell. 

On motion of appellant for a continuance. The facts upon which 
the motion is based sufficiently appear in both the opinion and the 
syllabus. 


Baker, Botts & Baker, for the motion. 


L. A. Abercrombie, against the motion, cited: McGuire v. Newhbill, 
f4 Tex. 317, 318; Wilson v. Adams, 50 Tex. 13, 14; Hohenthal 2, 
furnure, 50 Tex. 1. 


WILLIE, CHIEF JUSTICE.—The judgment in this case was rendered 
in the district court, on November 11, 1884. Petition for writ of 
error and supersedeas, and a supersedeas bond and assignment of 
errors, were filed in that court on December 12, 1884. A Gitation in 
error, issued on the same day, which, without fault on the part of the 
plaintiff in error, was not served till the fifth of the present month. 
On the sixteenth of this month, and only three days before the day desig- 
nated for the call of the assignment to which the cause belonged, the 
defendant in error waived, in writing, the twenty days required by 
law in eases of service of writs of error, entered his appearance in 
this court, and consented to a hearing of the cause at the present 
term. The plaintiff in error now moves for a continuance of the case 
to the next term, on the ground that he is not bound to prepare the 
-ause and be ready to submit it at this term of the court. 

Our Revised Statutes provide that, where a citation in error is 
served less than twenty days before the day of the term of the su- 
preme court designated for the trial of causes brought from the 
county in which the writ of error was taken, the transcript shall be 
filed at the next succeeding term thereafter. 

The citation in error in this case having been served on the fifth of 
the present month, and the assignment to which the cause belonged 
commencing on the nineteenth of the month, the cause was returnable 
to the next term of this court at Galveston. 

The plaintiff in error had a right to sotreat it ; in fact, he was not 
authorized to treat it otherwise. He could not, by any act of his, 
have forced its consideration at the present term, and was not expected 
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to prepare it ith a view of having it submitted before the Galveston 
term, 1886. Neither could any act on the part of the defendant in 
error, done after the service was perfected, change the rights or 
position of the plaintiff, so as to impose on him burdens and duties 
more onerous than were required by the statute. The provision as to 
the twenty days which must elapse between the service of the citation 
and the commencement of the assignment, in order to give this court 
jurisdiction at a particular term of the court, is as much for the 
benefit of the plaintiff as of the defendant in error. It was intended 
to give him time to make out his briefs, have his transcript ready, 
and otherwise prepare his cause for submission here. The facet that 
the defendant in error has had the transeript made out, and waived 
the filing of briefs, as required by law and the rules of court, cannot 
affect the question. The plaintiff must have the right to do all these 
things at the time and in the manner prescribed by law, and he can- 
not be forced to accept the courtesy of the opposite party, and there 
by to give the court jurisdiction, at a term at which it would not 
otherwise attach. It might not suit the convenience of this court to 
allow an extension of time for the plaintiff in error to prepare his 
ease. The law allows the time before the beginning of the assign- 
ment, and the court cannot be forced, at the instance of an appellee, 
and for the purpose of bringing on his cause at a term previous to the 
one at which it is properly cognizable, to vary the requirements of 
the law, to the disadvantage of an appellant, who protests against such 
action. What might be the effect of an agreement of both parties to 
the hearing of the cause at the present term, it is unnecessary for us 
to decide, as no such agreement has been made. The motion of 
plaintiff in error will be granted, and the cause continued to the next 
term. 
MOTION GRANTED. 

[Opinion delivered January 22, 1885.] 
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statement of the case. 


Missouri PaActric R’y Co. v. J. T. JARRARD. 
Case No. 1994) 


1, PRACTICE IN SUPREME COURT—Where the answer of a witness has been objected 


to on the ground that it was not responsive to the question propounded, and 
the record states neither the language nor the substance of the question, if 
will be assumed that the trial court, in overruling the objection, e nsidered 
that the interrogatory did call for the answer given, and t urt’s ruling ip 
that particular will not be revised, in the absence of a k vledge of what the 
interrogatory was 

2. DAMAGES—PERSONAL INJURY—LOoOss OF TIME—If one, in the employ of another, 
has lost time by reason of a personal injury caused | the negligence of a 
third person, he is entitled, in a suit against the latter | damages, to com- 
pensation for such loss, notwithstanding his wages may have been continued 
during the time, either as a provision of his contract or as a grace of his 
employer. 

3, EvIDENCE—Costs—DEPOSITIONS—MERE FAILURE TO USE, NO GROUND FOR TAXING 
PARTY WITH EXPENSE OF TAKING—It is the right and the duty of a plaintiff to 
prepare his case for trial, and the mere fact that he has not sed a lot of testi- 
mony taken by him, shows no abuse of the privilegs {f accumulating costs, 
and affords no reason for taxing him with the expens obtaining the evi- 
dence not used Citing G.,C. & S. F. Ry Co. v. Evansich, 61 Tex. 3.) 

4. RAILROADS—EVIDENCE—OPINION OF WITNESS—See this case, whe n it is held not 
to be error, in a suit by a passenger against a railwa for damages, 
because of personal injuries received in an accident o1 ts id, to permit 
witnesses, though not possessing special knowledge as ra id experts, to state 
their opinions is to the unsate condition of the company’s track at the point 
of accident, after having testified to actual knowledge of the road, and to the 
facts upon which their opinions were founded 

5. SAME—TESTIMONY OF EXPERTS—SPECIAL INSTRUCTIONS TO JURY—Scee this case for 
special charge held to have been properly refused, becaus t sought to have 
applied to a railway company’s care of its road the test of the judgment of 
experienced railroad men upon the safety of its track 

6. SAME—EXCESSIVE VERDICT—See this case for verdict held t to be excessive, 


under the facts 


ERROR from Walker. Tried below before the Hon. Norman G,. 
Kittrell, special judge. 

This was a suit for damages, brought by J. T. Jarrard, against the 
Missouri Pacific Railway company, lessee of the International and 
Great Northern railway, for personal injuries, received in an accident 
to one of the defendant’s trains, upon which the plaintiff was, at the 
time, a passenger. Plaintiff wasan employe of the lessees of the state 
penitentiary, and was, at the time of the accident, traveling on their 
business from Huntsville, Texas, to Cincinnati, Ohio. When near 
Overton, Texas, a station on defendant’s road, the train, upon which 
plaintiff was a passenger, was derailed, in the night time, and he 
thereby injured. 

The petition alleged, as the cause of the derailment, that defendant 
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had failed to provide a safe track ; that its track was, at the time, in 
an unsafe condition for travel, because of rotten ties and broken rails, 
which defendant had neglected to remove and replace with sound ones, 
and that the train was running at a speed of forty miles an hour, 
which was dangerous. The petition further alleged that, by reason 
of the derailment, the plaintiff was bruised on the head, face, thigh 
and hip, and was knocked senseless, his ankle badly wrenched and 
sprained, and he, in other respects, greatly bruised, wounded and in- 
jured, and thereby made sick, sore and lame for a long time there- 
after, and was still unable to perform labor. Plaintiff laid his dam- 
ages at 85,065, which included money and purse lost in the wreck, 
and expenses of sickness, ete. 

The defendant pleaded general issue, special denial of the bad eon- 
dition of the track, and averred that its road was maintained with 
due and proper care, and in the most approved and effective manner; 
and that plaintiff's injuries were the result of an accident necessarily 
incident to railroad travel, which could not be foreseen or guarded 
against by human skill or foresight. 

W. A. Johnson, W.W. Burrows, Aaron Dennis and W.W. Daw- 
son, witnesses on behalf of the plaintiff, deposed, in substance, as 
follows : 

W. A. Johnson—'‘I was a passenger on the north-bound train of 
the International and Great Northern railway, about the last days of 
January, 1883. About 12 o’clock at night, the train was derailed 
and thrown from the track down a dump. The train was running 
about thirty-five or forty miles an hour. It was a broken rail on the 
track that produced the Wreck. [tis my impression that the rail was 
broken in two places, and, certainly, it was broken in one place. I 
got out of the train, about the same time the conductor got out, and 
started back, with a light, to examine the road. I followed close be- 
hind him, looking fora break in a rail; the conductor was looking for 
a broken rail and the cause of the wreck. When we came to where it was 
broken, I saw that the iron had been run over by the ears since the 
break. There was a tinge of rust at the edge of the break, and it ap- 
peared to have been rubbed together at the broken ends. The con- 
ductor held his light to the break but a short time, remarking, at the 
time: ‘Here it is.’ I was over the road the morning previous to the 
wreck, and observed a defect in the road. Judging from the jolting 
of the train, particularly at the place where the rail was broken, I 
concluded the road was in bad condition. There were three cars derailed. 
The wreck took place about three miles south of the town of Overton. 
VOL. LXV—36 
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I don’t know how long the track had been in that condition—ean 
judge only from appearances. I don’t think it was safe to run traing 
over this part of the road on regular schedule time; and at this particular 
place, it was unsafe to run over it at all.’’ 

W.W. Burrows—** I reside near Overton, Smith county, Texas, and 
resided there at the time of the wreck spoken of. The wreck occurred 
on January 29 or 30, 1883. I visited the place twelve or more hours 
after it occurred, and saw where there had been another rail put in, 
and some broken pieces of rail were lying near the track. I think 
the wreck was caused by a broken rail. I saw two or three pieces 
lying vutside the road. It was an old rail that was broken. Do not 
think that any of the trak was safe at that time, ‘as it was old iron, as 
far as I could see, in that part of the road. [ was not acquainted with 
the road all the distance from Troupe to Overton, but was acquainted 
with it at the place of wreck, having lived very near it since it was 
built. The condition of the road at the place was very bad. It was con- 
structed of old iron and pieces of rails. The rails were fastened to- 
gether with bars and bolts, I think, two holes and bolts in each end, 
but I often saw rails with bolts out.’’ 

Aaron Dennis—‘* I resided in Smith county in January, 1883. The 
cars on the International and Great Northern railway, north-bound 
train, leading from Palestine to Overton, Texas, were wrecked, on 
January 29 or 30, 1883. I was acquainted with the railroad track 
between Troupe and Overton at the time and before the wreck oe- 
curred. IT considered the condition of the road bad. I walked over the 
road frequently toand from my work, and to Overton, a distance of four 
miles. I do not know of any particular repairs near the place of wreck 
before the wreck. I have seen them repairing the road with old rails 
and pieces of rails. Never saw them use any new rails until they 
commenced putting down steel rails, which has been since the wreck. 
The rails were fastened at the ends by bars and bolts. The rails and 
bars had two holes in each end, and in some places the holes were 
filled with bolts, but in many places the bolts were out. I saw some 
sound and some rotten ties, and some broken in two in the middle. I 
have stepped on one end of a tie, and the other end would rise up. 
I did not consider it safe for trains to pass over the road. I saw several 
places, near the place ef wreck, where the trains, in passing over, 
would cause the ties to sink down, and, when they had passed off, the 
ties would rise up, making a mud-hole, and the mud would fly up oa 
the bottom of the cars.”’ 

Dr. W.W. Dawson—‘‘I am a physician and surgeon. Have beea 
practicing more than twenty-five (25) years in the city of Cincinnatt, 
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Ohio. On February 1, 1883, I was called to see J. T. Jarrard, 
at the Burnett house, in Cincinnati, and found him suffering with 
contusion of head, face and ear, contusion of left thigh and hip, and 
sprained ankle. I was called to see him concerning his injuries, 
above set forth. The sprained ankle was much the most serious of 
his injuries. At the time of my visit, he was unable to move it with- 
out assistance. Handling it gave him great pain. The lateral liga- 
ment, the deltoid, had been ruptured, or violently stretched; presume 
at the joint of its attachment it gave him most pain. There was 
slight eversion of the foot, not so much, however, as follows the com- 
plete rupture of ligaments. The contusions about the head, face and 
ear were Slight. The injury to the thigh and hip seemed to involve 
the tissues over the bone alone. Ireceived from Mr. J. T. Jarrard 
$25.00 for my services.”’ 

The plaintiff testified as follows: ‘*On the day before the wreck, 
I bought a ticket of defendant, at Huntsville, from there to Cinein- 
nati, and paid for it $39.95. I knew nothing of the condition, or of 
any defect, of defendant’s road. I took the sleeper, after getting on 
the main line, and paid $5.00 for the ticket. I was asleep when the 
train was derailed. When the sleeper was turned over, I was bruised 
on the side of my head, face and ear, and on the hip and ankle. I was 
insensible to my condition for awhile, and, when I became conscious, 
the passengers were administering to my sufferings. I was taken 
from the sleeper and removed to another car. The train, at Palestine, 
was reported about one hour late. I was put into another sleeper, and 
made as comfortable as possible. but suffered a great deal, particu- 
larly from my ankle. I continued on my journey to Cincinnati, as I 
was On important business. At the depot I met Mr. Simpson, to 
whom I had telegraphed, and he and others put me into a carriage, 
and took me to the hotel. He also procured the services gf Dr. W. 
W. Dawson, who arrived at my room about midnight. I suffered in- 
tensely with my ankle all the time I was in Cincinnati, which was 
about eight (8) days, nearly a week longer than I would have stayed 
but for my injuries. I could, and would, have transacted my busi- 
ness there in a day or two had I been able to give it attention. J have 
continued to suffer with my ankle, and suffer now, at times, a great 
deal with it, particularly after walking or standing on it through the 
day. My left foot is out of its natural position, and, when I walk on 
an uneven surface, [needacane, but can walk ona smooth surface with- 
out it. When my left foot strikes an uneven surface, it gives me great 
pain. When I got hurt, I lost a pocket-book, for which I paid $1.00. 


¢ also lost $39.00 in money. I paid Dr.W.W. Dawson $25.00 for his 
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attention and services. I am still lame. I have retained my situation 
ever since I was hurt. Have lost no time, or, rather, have been paid 
regularly for my services, and no deduction has been made from my 
salary. I was thenin the employ of Cunningham & Ellis, and had 
charge of the wagon-shops at the state penitentiary.” 

Those portions of the testimony of the witnesses, Johnson, Bur. 
rows and Dennis, which are italicized, were objected to by the de- 
fendant : first, because they were the mere conclusions of the wit- 
nesses, drawn from the facts testified by them, and the jury should 
be free to form their own opinion from the facts in evidence; second, 
because the witnesses had not shown themselves qualified, as experts, 
to pass upon the condition of defendant’s road with respect to its 
safety for travel. 

A motion to exclude this testimony was overruled, and the evidence 
admitted. 

The defendant introduced several witnesses, who, having shown 
themselves, from long service and experience, to be railroad experts, 
testified that they knew the condition of defendant’s road, at the 
point and at the time of the accident complained of, and that the track 
was, at that particular time and place, in a safe condition for passen- 
ger travel, at a speed of thirty-five or forty miles an hour. The 


engineer testified that the train, at the time of its derailment, was 
running at a speed of about twenty-two miles an hour. 

The special charges asked by the defendant, and refused by the 
eourt, the refusal of which is assigned as error, are as follows: 

1. If you believe, from the testimony, that defendant’s track and 
rails, at the time and place where the accident occurred, were in such 
econditionas, in the judgment of experienced railroad men, were reason- 
ably safe for passenger travel, as far as they could see, and that the 
train, at the time of the accident, was not being run at a rate of speed 
which was dangerous to passenger travel on that road, then you will 
find for the defendant. 

2. In determining whether defendant’s track and rails, at the place 
of the accident, were in a reasonably safe condition, you may take 
into consideration the testimony as to their condition at other points 
than that at which the accident occurred; but, if the proof 
shows that the track and rails, at the place of the accident, were na 
reasonably safe condition for passenger trains, then the fact that its 
rails and tracks were not in a reasonably safe condition at other places 
than that at which the accident occurred would not entitle the plain- 
tiff to recover. 

The cause was tried before a jury, and resulted in a verdict and 4 
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judgnrent in favor of the plaintiff for $2,565. The defendant ex- 
cepted, and has brought the case to this court by writ of error. 


Baker, Botts & Baker, for plaintiff in error, on the questions dis- 
cussed in the opinion, cited: Sedgwick on Damages, 6th ed., top p. 
748; marg. p. 589; Clardy v. Callicoate, 24 Tex. 170; Purnell z. 
Gaudy, 46 Tex. 191; H. & T. C. Ry Co. v. Reason, 61 Tex. 613; 
Railway Co. v. Hopkins, 78 Ill. 32; Railway Co. wv. Faber, 63 
Tex. 344: March v. Walker, 48 Tex. 372; L. & G. N. R’y Co. v. Stew- 
art, 57 Tex. 166; Altgett v. Brister, 57 Tex. 432; I & G. N. R’y 2. 
Ormond, 62 Tex. 274; C.& N.W. R’y Co. v. Swett, 45 Ill. 198 ; Cook 
7, Dennis, 61 IL. 246. 


Abercrombie & Randolph, for defendant in error, on the ques- 
tions discussed in the opinion, cited: M. P. R’y Co. v. Martin, 
Tex. Law Rev., vol. 5, p. 611; 1 Wharton on Ey., see. 510; Gonzales 
College v McHugh, 21 Tex. 256; L & G. N. R’y Co. 2. Klaus, Tex. 
Law Rev., vol. 5, p. 565; 1 Wharton on Ev., see. 512 and note 10; 
Clinton 7. Howard, 42 Conn. 306, 307; T. & P. R’y Co. v7. Levi & Bro.. 
59 Tex. 684; Sedg. on Damages, 36, and note 2, and note on p. 700; 
M. P. R’y Co. v. Collier 62 Tex. 318; T. & P. R’y Co. v2. DeMilley, 60 
Tex. 199; Wilson v Lorane, 15 Tex. 492; Norvell v7. Oury, 15 Tex. 
31; Railway Co. 7. Martin, Tex. Law Rev., vol. 5, p. 611. 


RORERTSON. ASSOCIATE JUSTICE.—Neither the language nor the 
substance of the fifth interrogatory to the witness, W. A. Johnson, is 
stated in the record. The answer to it is that he knew the road 
was in bad condition from the jostling of the train, and this answer 
is objected to on the ground that it is not responsive to the question. 
The bill of exception does not state that the answer was not responsive, 
but that it was objected to on that ground, and that the objection 
was overruled. We assume that the court considered that the inter- 
rogatory did call for the answer given, and, without knowing what 
the interrogatory was, we cannot revise the ruling. 

The opinion that the railroad track, at the time and place where 
the wreck occurred, was out of repair and in an unsafe condition, 
testified by Johnson and other witnesses, was objected to on two 
grounds: First, that the subject was not one of common information, 
and the witnesses did not qualify as experts; and, second, that the 
subject was one of common information, and the jury could form 
their own opinion. 

It is not necessary to determine which of the inconsistent bases of 
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objection is correct. The witnesses had actual knowledge of the par. 
ticular part of the road in question, and testified as fully as they 
could to the facts upon which their judgments were founded. This 
brought their opinion clearly within the rule, if the matter was one 
requiring technical or special information. Wharton on Ev., see. 513. 

On the other hand, the opinions were admissible, if the condition 
of the road could be judged of by men of ordinary information, for 
the reason that the witnesses, from actual observation, had acquired 
knowledge, which could only be communicated tothe jury asa result, 
A juror would be as competent as the witness to form an opinion, if 
he had seen what the witness saw, but what the witness observed 
**cannot be reproduced and made palpable in the concrete to the jury” 
—*‘language is not adequate to such realization.”” The aggregate 
impression is what is reported to the consciousness and preserved in 
the memory. and that is susceptible of expression only in the form of 
an opinion. Wharton on Ey. see. 511. The leading facts consciously 
conducing tothe opinion can and must be stated, but the appearanee 
of the road, made up of patched rails, worn or rusted in various 
degrees, some properly, some partially, and some not at all, fastened 


together at the ends; the ties in all the stages of decay. some with 


the iron spiked to them and some not, some in a socket of mud, and 


some firmly embedded in the earth, the roughness of the track, per- 
ceptible with precision at a glance, but insusceptible of accurate por- 
trayal, in words, each of which contributes to the general appearance 
an indefinable part, this whole appearance of the road cannot be 
adequately stated in language. Its best reproduction is in the shape 
of an opinion. What can be stated, is sufficient to test the witness’ 
knowledge and accuracy of observation, and upon these depends the 
value of the opinion. Upon either of the irreconcilable hypotheses, 
upon which the testimony was opposed, we think it was properly admit- 
ted: Thedefendant in error testified that the injury hesustained caused 
him to lose a few days’ time in Cincinnati, but that his employers 
made no deduction, on this account, from his wages. He lost time as 
a result of the injury, and was entitled to be compensated for this loss. 
If the continuance of his wages was a provision of his contract, ora 
grace of his employers, the defendant was not entitled to the benefit 
of either. The time was lost by him, and what it was worth, he was 
properly authorized to recover. 

If the charge omitted to confine the estimate of compensation for 
mental and physical suffering to the case made by the evidence, the 
error cannot be complained of here, as the attention of the trial court 
to the omission was not called in any way. 
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The first special charge requested by the defendant was properly 
refused. It sought to have applied to the defendant’s care of its road, 
the test of the judgment of experienced railroad men upon the safety 
of the track. A railroad man may be ever so experienced, and, yet, 
wholly incompetent—he may be reckless of human life, notwithstand- 
ing his experience. The charge of the court upon this point of dili- 
gence was all that the defendant could lawfully require. 

The charge of the court authorized a verdict for the plaintiff, on the 
issue as to the condition of the track, only if the jury should believe 
the road was in bad condition at the time and place of the injury. 
This was the substance of the third special charge, and its refusal was 
not error. 

The verdict was not excessive under any rule this court has ever 
announced or acted upon. The verdict was for $2,565—forty of this 
was for a purse and money lost in the wreck; twenty-five for doctor’s 
bill actually paid out in Cincinnati, for painful bruises about the face 
and head, a wound on the hip, and for a very painful and, probably, 
permanent injury to the ankle. The remaining $2,500 cannot be con- 
sidered an unconscionable assessment of damages. 

The motion to charge the plaintiff with the cost of taking deposi- 
tions, not used on the trial, was justly denied. It was the right and 
duty of the plaintiff to prepare his case for trial, and the mere fact 
that he has not used a lot of testimony, probably taken to disprove a 
defense not urged, or strengthen a point not contested, shows no abuse 
of the privilege of accumulating costs, and affords no reason for tax- 
ing the plaintiff with the expense of obtaining the evidence not used. 
G. C.& 8. F. Ry. v. Evansich, 61 Tex. 3. 

There is nothing in the record showing that the rules of law have 
not been followed, or that the justice of the case has not been accom- 
plished, and the judgment is therefore affirmed. 

AFFIRMED. 
[Opinion delivered February 23, 1886. ] 
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G., C. & S. F. R’y Co. v. EUGENE WALLEN. 
(Case No. 2125.) 
1. RAILROADS—NEGLIGENCE—PASSENGER LEAPING FROM TRAIN—PERSONAI 


INJURIES— 


VERDICT—INSUFFICIENT EVIDENCE-—See this case for evidence held insufficient 


to support a verdict against a railway company in a suit by a passenger for 


damages for personal injuries produced by her leaping lefendant’s train, 


under a sudden apprehension of danger. 

2. SAME—SUIT FOR DAMAGES—EVIDENCE—NEGLIGENCE—In a it against a railway 
company for damages for an injury to the person from negligence, to entitle the 
plaintiff to recover, it is not enough that the evidence show that the injured 
person did only what a prudent person would have don same cireum- 
stances, but it must likewise show that the defendant 1 tted some fault, or 
was guilty of me negligence, which contributed to thi 

8. DUTY OF TRIAI RT—VERDICT OF JURY—INSUFFICIENT |} NCE—MOTION FOR 
NEW TRIAL—The duty of atrial judge is not confined t | ng the jurv of 
the law of the case; but if the testimony does not sust ot the 
jury, their verdict should be set aside and a new trial 


APPEAL from Burleson. Tried below before the Hon. J. B. Me- 
Farland. 

This was a suit by Eugene Wallen against the Gulf, Colorado and 
Santa Fe railway company to recover damages for injuries sustained 
by his wife, Carrie Wallen, in jumping from a passenger train of the 
defendant, to avoid what she supposed would be a collision with 
defendant’s freight train, which was at the time approaching from 
behind. Defendant pleaded general denial and contributory negligence, 
The trial was by jury, and resulted in a verdict in favor of plaintiff 
for $5,000. Defendant made a motion for new trial, but the court over- 
ruled the motion, and rendered judgment onthe verdict. Defendant 
appealed. 

Mrs. Carrie Wallen testified: ‘I am the wife of Eugene 
Wallen, the plaintiff in this suit. My husband and I were, on August 
15, 1883, passengers on a train of the Gulf, Colorado and Santa Fe 
railway company. Thetrain stopped between Temple and Rogers, and 
remained stationary about an hour, the rear car, which was the one 
occupied by us, being, during the stoppage. on an embankment. 
Whilst our train was stationary, some gentlemen near the rear door of 
the car cried out, ‘Here comes a train right upon us.’ The other 
passengers and I sprang to our feet and scrambled out of the door of 
the car. Iran out with my husband at the front door, and jumped 
to the ground, a distance of ten feet. After reaching the ground, I 
saw a train standing on the track in rear of the passenger train, and 
distant from it about one hundred yards. It was not in motion, but 
had stopped. I did not see it until I had jumped, and had had no 
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notice from persons in charge of the passenger train that a freight 
train was due or expected. I jumped from the passenger train after 
hearing that a train was coming upon us, from fear of being killed, 
and, in jumping, I was seriously hurt; that was my first ride on a rail- 
way. I did not seek to discover the danger, but depended on what I 
heard.”’ 

Eugene Wallen testified: ‘* About eleven miles north of Rogers, 
in Bell county, the train on which my wife and I were riding, stopped 
and remained stationary about’an hour. While stationary a freight 
train approached from the rear. I heard some one say ‘here comes 
a freight train right upon us.’ I arose from my seat, looked back 
through the rear door, and saw the freight train coming rapidly to- 
wards the passenger train, and about four hundred yards distant. I 
said to my wife, let’s get off, and we ran to the front door and out of 
the car as fast as we could. I jumped from the platform of the ear, 
and my wife immediately followed. Nearly all the passengers jumped 
fromthe train. The car my wife and I were in, was on an embankment, 
and it was about ten feet from the platform to the ground. I do not 
know who it was that gave the alarm about the approach of the freight 
train. After commencing to leave the car, I did not look back until 
I had reached the ground, when I looked and saw the freight train 
about one hundred yards in the rear of the passenger train, and about 
stopped. If, after getting out on the platform, I had looked back 
through the car, I could have seen that the freight train was ‘slowing 
up,’ and that there was no danger of a collision ; but I did not take 
the time to look. There seemed to be a general panic amongst the pas- 
sengers.. There was no collision, and if my wife and I had remained 
on the car, she would not have been injured.”’ 

-J.W. Stevenson testified: ‘*At the timeof the occurrence complained 

of, | was conductor in charge of the freight train that came up in the 
rear of the passenger train. My train was flagged, and stopped at 
what I consider a safe distance from the other. I suppose I was a half 
mile distant from the passenger train when I first saw it, and I ordered 
the brakes on my train put on, and my engine reversed. The con- 
ductor and a brakeman of the passenger train signaled my train to 
stop as soon as it came in sight; but there was at no time any dan- 
ger of my train’srunning into the passenger train, as we saw, without 
any signal, the latter in ample time to stop.”’ 

Geo. K. Lowell testified: ‘‘I was conductor on the passenger train 
mentioned. It had been stopped because of the left hand, main con- 
hection’s having melted out; this necessary delay threw us back on 
freight time. When it was nearly time for the freight to be due, 
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I left where they were at work on the engine, went to the rear of my 
train, and sent up the track my brakeman, to flag the freight train, 
When the latter came in sight, a ‘drummer’ named Kline cried out, 
‘jump, there is a train coming upon us.’ At that time the freight 
train was one-third of a mile distant from the passenger train. Ag 
soon as I saw some of the passengers leaving the cars, | called out te 
them to remain on the train. The freight train stopped about four 
hundred yards distant from the passenger train. My brakeman, as 
soon as it came in sight, signaled it to stop.’’ 

H. P. Garrett testified: **l am sixty-seven years old, am a farmer 
and surveyor, and live in Washington county. The passenger train 
stopped on account of a heated axle. [I was apprised of the approach 
of the freight train by the blowing of the whistle. I was standing 
about midway of the rear car of the passenger train, where | could 
plainly see through the rear door. When my attention was attracted 
by the blowing of the whistle, the freight train was distant fully one. 
fourth of a mile, and running slowly, and it was at least one hundred 
yards from the passenger train when it stopped. [saw that the freight 

train was under control, and I apprehended no danger. Vhen I saw 
some of the passengers jumping off the train, [ called out * no danger,’ 
The freight train was being checked up and was under control when 
I first saw it.” 

Other witnesses, who were passengers on the train, testified substan- 
tially the same as H. P. Garrett. Several who jumped from the train, 
testified that they did not see the freight train at all, but were alarmed 

' by what they saw others doing. 

The drummer did not testify in the case, and it does not appear 
what became of him. 

W. W. Searcy, of counsel for the defendant, in his argument to the 
jury, made use of the following language: ‘*The plaintiff has no 
right to complain of the railroad company; she jumped from the 
train on account of an alarm given by a Jew drummer—and if it had 
not been for that everlasting Jew drummer, there would have been no 
trouble. There was no occasion for alarm, and if defendant had not 
been a corporation, and supposed to have plenty of money, there 
would have been no suit brought by plaintiff.”’ 

In the concluding argument for the plaintiff, Judge Broaddus said: 
‘The railroad company is a corporation without soul or conscience, 
but, notwithstanding this, they have got a big pocket, and this you can 
reach, and if you fail to do it now, you may never again have the op- 
portunity. The employes of a company will walk through the train 





and talk to passengers like puppies; so, while you have a chance, teaeh 
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them the lesson that they cannot be reckless with so valuable a thing 
as human. life.”’ 


Garrett, Searcy & Bryan, for appellant, cited: 1Suth. on Damages, 
796-730; Drake on Attachment, sec. 175; Field on Damages, sec. 559; 
Wallace vz. Finberg, 46 Tex. 47; Schwartz v. Burton, W. & W. Cond. 
Rep., sec. 1216; Wallis, Landes & Co. z. Eichelberger, W. & W.Cond. 
Rep., sec. 134; G., H. & 8S. A. R’y. Co. v. Davidson, 61 Tex. 205; 
Watson v. H. & T. C. R’y. Co. 58 Tex. 438; Dwyer v. Bassett, 63 Tex. 
974: T. & P. R’y. Co. v. Murphy, 46 Tex. 362; Hodde v. State, 8 Ct. 
of App. 385; T. & P. Ry. Co. v7 R. G. Latham, W. & W. Cond. 
Rep., sec. 251; T. & P. Ry. Co. v. Hurless, W. & W. Cond. Rep., 582; 
G.. H. & S. A. R’y. Co. v. Bracken, 59 Tex. 71; Garvin v, Stover, 
17 Tex. 295; Edmonson z. Silliman, 50 Tex. 112; Chandler v. Meckling, 
99 Tex. 42: IL. & G. N. Ry. Co. v. Ormand, Tex. Law. Rev., vol. v., 
No. 42, p. 646; H. & T. C. R’y. Co. v. Schmidt, 61 Tex. 286; Long 2. 
Steiger, 8 Tex. 462; Taylor v. Ashley, 15 Tex. 50; Patton v. Evans, 
15 Tex. 363; Willis 7. Lewis, 28 Tex. 191; T. & St. Louis R’y. Co. 2. 
Jarrell. 60 Tex. 269; Rules Dist. Court, No. 39, 40,41 and 121; Willis 
v. MeNeil, 57 Tex. 475; Thomas 2. State, 45 Tex. 658; Hatch v. State, 
8 Tex. Ct. App., 416; Waters v. Pope, W. & W. Cond. Rep. 714; 
Zapp v. Michaelis, 58 Tex. 275. 


W. K. Homan and Broaddus & Batte, for appellee, cited: Newman 
v. Dodson, 61 Tex. 91; Stuart v. W. U. T. Co., Tex. Law Rev., vol. 
vy, p. 714; T. & P. R. R. Co. v. Curry, Tex. Law. Rev., vol. v, p,. 280; 
G., C. & 8S. F. R’y. Co. v. Evansich, 61 Tex. 3; I. & G. N. R’y. Co. 2. 
Gilbert, Tex. Law Rev., vol. v, p. 698; Hays v. I. & G. N. R’y. Co., 46 
Tex. 272; Field on Damages, 615, 667; H. & T. C. R’y. Co. v. Gorbett, 
49 Tex. 573; G. H. & 8S. A. R’y. v. Smith, 59 Tex. 406; I. & G. N. 
R’y v. Halloren, 53 Tex. 46; Thompson on Negligence, 1092, sec. 8, 
1174, sec. 20; 4 Wait’s Acts. and Def., p. 719; Twomley 2. Central Park 
R’y. Co., 69 N. Y., 158; Buel v. N, Y. Central R’y. Co.,31 N. Y. 314; 
Coulter v. Am. Exp. Co. 56 N. Y., 585; Wilson vw. N. P. R’y. Co., 26 
Minn. 278; Iron R. R. Co. v. Mowery, 36 Ohio St. 418; s. ¢., 3 Am. 
& Eng. R. R. Cas. 351, and note; Mark 2 St. P. M. & M. R’y. Co., 
12 Am. & Eng. R. R. Cas. 86; T. & P. R’y. Co. v. Garcia, 62 Tex. 289; 
Heidenkeimer v. Thomas, 63 Tex. 287; 1. & G. N. R. R. 2. Irvine, Tex. 
Law Rey., vol. v, p. 723. 

ROBERTSON, ASSOCIATE JUSTICE.— The defendant neither caused 
nor contributed to the injury of plaintiff’s wife, unless it allowed the 
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freight train to come so near to or so rapidly towards the passenger coach 
as to frighten the passengers. It does not appear from the testimony 
that a single one of those who leaped from the train, except the 
plaintiff, saw the freight train coming. When the plaintiff saw it, it 
was three or four hundred yards away, and, as he says, appeared to 
be moving rapidly. He does not state that he supposed from what he 
saw that there would be a collision. No one left the train upon his 
own perception of danger. On the contrary, those who used their 
own senses, felt no alarm, and remained in the cars. Whatever may 
have been the speed cf the train when three or four hundred yards 
away, it was slowed to a full stop, at least fifty yards from the passen- 
ger coach. There was, therefore, no actual danger. There is no proof, 
direct or circumstantial, that a single passenger was frightened by 
observing the manner in which the train approached the coach. The 
statement of facts develop no cause whatever for the panic, which 
seized some of those in the cars, except a remark, made by some one, 
that ‘‘the freight train is upon us.’’ Not asingle witness aseribes 
this remark to any agent of the defendant There was some positive 
testimony that it was made by a drummer. 

The plaintiff’s wife may have done only what a prudent person 
would have done, under the same circumstances, and the defendant 
still not be liable. If a ruffian had commenced the discharge of a re- 
volver in the car, it would have been prudent for people to get out, but 
the carrier would not have been liable unless it committed some fault. 
The ruffian could be held, as could a passenger, who, in brutal sport, 

' raises a false alarm and causes damage. 

The district court should have granted the defendant’s motion for 
a new trial. The judge’s duty is not confined to advising the jury of 
the law of the case. If the testimony does not sustain the finding, the 
verdict should be set aside. We can find in the statement of facts in 
the record here no proof that the de‘endant was guilty of any act of 
negligence, contributing to the injury of plaintiff’s wife. In view of 
another trial, we refrain any further comment upon the testimony. 
The remarks excepted to in the closing speech of plaintiff’s counsel, 
were not authorized by anything in the record, and, in the remarks of 
opposing counsel, stated as provocation, we fail to discover any just 
fication. Because, as presented here, the verdict was not authorized 
by the evidence, the judgment is reversed and the cause is remanded. 


REVERSED AND REMANDED. 


[Opinion delivered February 26, 1886. 
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C, A. WHEELER Vv. W.H. WHEELER. 
Case No. 2214.) 

1, SEQUESTRATION—MOTION TO QUASH WRIT—MAY BE FILED, WHEN—A motion to 
quash a writ of sequestration need not be filed, as pleas to the jurisdiction 
over the person or other dilatory pleas are required to be, before pleas to the 
merits, but may be filed and acted on at any time before the case has been 
disposed of. 

2. PLEADINGS—EVIDENCE—PROBATA ET ALLEGATA—Where there are no pleadings 
presenting an issue to which evidence offered is appropriate, an objection to 
the introduction of such evidence should be sustained. 

3. JUDGMENT— PLEADINGS—PR AYER FOR RELIEF—When the entire record shows that 
the trial court, in rendering judgment, passed upon matters not fairly before it 
by the pleadings in the case, and gave relief for which there was no praycr, 


such judgment is erroneous, and will be reversed. 


APPEAL from Waller. Tried below before the Hon. Wm. H. Burk- 
hart. 

This was a suit by W. A. Wheeler against C. A. Wheeler for recov- 
ery of certain property, or, in the alternative, for recovery of a cer- 
tain debt and foreclosure of a mortga 
therefor. 

The petition, in substance, alleged that, on April 18, 1884, the de- 
fendant being indebted to plaintiff in the sum of $750, and to one 


ge on the property, as security 


Samuel Roberts in the sum of #981, and being, at the same time, en- 
gaged in the manufacture of brick, in the town of Hempstead, Waller 
county, Texas. and in need of money with which to conduct his 
business, entered into a written contract with plaintiff, whereby it 
was agreed, by and between themselves, that plaintiff was to pay and 
satisfy the defendant’s indebtedness to Samuel Roberts, and supply 
the defendant with such sums of money, from time to time, during 
the succeeding twelve months, as would be needed by him in the 
work of completing the manufacture of a kiln of brick, then in the 
course of manufacture, on the Wheeler brick-yard, situated in the 
town of Hempstead, Waller county, Texas, and was to receive all 
moneys arising from the brick business in which the defendant was 
engaged, in Hempstead, and apply the same to the satisfaction and 
discharge of defendant’s indebtedness, of whatever nature, to him ; 
and, if such, the defendant’s indebtedness, was fully paid and dis- 
charged within the twelve months, ending April 18, 1885, the Wheeler 
brick-yard, in Hempstead, together with all the property in anywise 
appertaining thereto, including wagons and mules, should become the 
property of the defendant, and the plaintiff was to execute to him a 
conveyance thereof, otherwise the title to all of the property was to 
vest fully and completely in the plaintiff, to the exclusion of the de- 
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fendant. The petition further alleged payment by plaintiff of defendant's 
debt to Samuel Roberts, divers advancements of money by plaintiff 
to defendant, in and about the latter’s business, aggregating about 
$1,400, receipt by plaintiff of a like amount, during same period, 
from defendant’s business, a balance of about 31,600 due plaintiff 
from defendant at the expiration of the time limited in the contraet 
for the payment of his entire indebtedness, and frequent demands on 
the defendant for payment of such balance, and his continual negleet 
and refusal to pay it, or any part of it, or to surrender to plaintiff 
the possession of the property. The prayer was for judgment for the 
property, and that plaintiff be quieted in his title thereto; or, if the 
court should be of the opinion that the agreement was a mortgage, 
for the amount of his debt and for foreclosure of his lien. 

The petition was filed April 29, 1885, and, contemporaneously 
therewith, plaintiff sued out a writ of sequestration, and the property 
was taken into custody by the sheriff. The affidavit set forth, ag 
ground for the sequestration, the following: ‘** Plaintiff fears the 
defendant will injure, waste, or destroy said property (which is de. 
seribed in the affidavit, and alleged to belong to the plaintiff), or re- 
move the same out of the limits of the county during the 
pendency of the suit.” 

On September 7, 1885, defendant answered: First, by demurrers, 
general and special; second, by general denial; third, by special 
pleas, that, under the agreement of April 18, 1584, the plaintiff had 
assumed entire control and management of the business mentioned 
therein, and he, the defendant, to facilitate the plaintiff, and to give 
him commercial standing, had, at the same time, placed in his name, 
not only the title to the brick-yard property, but also the title to lots 
numbers four and five, in block number one hundred and fifteen, in 
the town of Hempstead, and a certain tract of ninety-three acres of 
land, in Waller county; that he, the defendant, was, at the time, a 
married man and the head of a family, and blocks numbers four hun- 
dred and thirty and four hundred and thirty-one were then his place 
of business and part and parcel of his homestead; that plaintiff had 
subsequently sold lots numbers four and five, in block number one 
hundred and fifteen, and also the tract of land in Waller county, and 
had received the proceeds thereof, but had never credited the defend- 
ant therewith, or in any manner accounted to him therefor, The 
answer charged that the writ of sequestration was wrongfully and 
maliciously sued out; that defendant had suffered great loss and in- 
jury by reason thereof, and claimed %5,000 damages. 

On September 17, following, the defendant moved the court 
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Bits: Opinion of the court. 

it’s quash the writ of sequestration, theretofore issued in the cause, be- 
tiff : cause the affidavit was bad, for duplicity and uncertainty, in that it 
out set forth two distinct grounds for the sequestration, in the alternative; 
od, ' put the trial court refused to entertain the motion, because it had not 
tiff peen filed in due order of pleading. 

act The cause was tried by the court, without the intervention of a 
on jury. and resulted in a judgment for plaintiff for $1,578.40, and ina 
ect decree foreclosing lien on all of the brick-yard property, and quieting 
iff plaintiff ’s title to blocks numbers four hundred and thirty and four 
the hundred and thirty-one, lots numbers four and five, in block number 
the one hundred and fifteen, in the town of Hempstead, and the tract of 
ve, land in Waller county. Defendant appealed. 

On the trial, the plaintiff offered to prove that there had been a 
sly litigation about lots numbers four and five, in block one hundred and 
tty fifteen, in Hempstead, and that the defendant had agreed to give A. 
as J. Harvey a one-half interest therein if he would assume the manage- 
he ment of the suit and bring it to a successful issue; that Harvey 
le- accepted the offer, gained the suit, and sold his half interest to 
re- plaintiff, who had paid him therefor. Defendant objected to the evi- 
he dence, on the ground that there was nothing in plaintiff’s pleadings 

authorizing such evidence. The objection was overruled, and the 
rs, evidence allowed to be introduced. 
ial The brick-yard property seems, from the record, to have consisted 
ad of block numbers four hundred and thirty and four hundred and 
ed thirty-one, in the town of Hempstead, a kiln of about ninety thousand 
ve ' brick, steam engine and boiler, brick machine, mould, and other tools 
e, . and apparatus usually employed in the manufacture of brick, one 
Its horse, one wagon, and four mules. 
in 
of Charles A. Harris, for appellant, that the affidavit for sequestration 
a was defective, cited: Culbertson v. Cabeen, 29 Tex. 248 ; Carpenter v. 
n- Pridgen, 48 Tex. 32. 
ce That the judgment of the court did not conform to the case made 
ud by the pleadings, he cited: Luckett v. Townsend, 3 Tex. 139; Chap- 
ne man v. Sneed, 17 Tex. 428. 
id 
A- Harvey & Browne, for appellee, cited: Tramwell v. Tramwell, 20 
1e Tex. 416; Cheatham v. Biddell, 8 Tex 165, 166; Engledow 2. Jones, 
d 30 Tex. 81. 
n- 

STAYTON, ASSOCIATE JUSTICE.—The action of the court below, in 

refusing to consider the motion to quash the writ of sequestration, 
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was erroneous. Motions of that kind need not be filed, as pleas to 
the jurisdiction over the person, or other dilatory pleas, before pleas 
to the merits, but may be filed and acted upon at any time before the 
case is disposed of. The motion to quash the writ of sequestration 
should have been heard and sustained. 

There is nothing in the pleadings of the plaintiff which can be eon- 
strued as an averment of ownership in him of the real estate of whieh 
the judgment declares him to be the true owner, unless such real 
estate is embraced in the agreement of date April 18, 1884. The 
action was brought to recover the property that may be embraced in 
that agreement, as well as the sum claimed to be due to the plaintiff; 
and the prayer is for judgment for the property, and that plaintiff 
be quieted in his title to the real estate named in the defendant's 
answer. This last relief is prayed, however, only in the event that 
the court should be of the opinion that the agreement of April 18, 
1884, was not intended as a mortgage. In case the court should be 
of the opinion that the agreement was a mortgage, then the prayer is 
for foreclosure. 

The court, from the judgment rendered, evidently found that the 
instrument was a mortgage, for it foreclosed a lien on the personal 
property covered by it. In that event, there being no averment of 
ownership of the real estate in the plaintiff, and no prayer to have 
his title thereto quieted, there was no authority to render the judg- 
ment quieting the plaintiff’s title to the lots and tract of land. 

The objection to the evidence bearing upon the question of the 
plaintiff’s title to some of the land named in the judgment, should 
have been sustained, for there were no pleadings which presented an 
issue to which such evidence was appropriate. The pleadings and 
judgment present irregularities which are difficult to understand, but 
the entire record shows that the court below passed upon matters not 
fairly before it by the pleadings, and gave relief for which there was 
no prayer. 

The judgment will be reversed and the cause remanded. 





REVERSED AND REMANDED. 





[Opinion delivered February 26, 1886. ] 



























he 
ld 
an 
nd 
ut 
not 
vas 





Eason v. 8. & E. T. R’y Co. 577 





S. W. Eason v. 8. & E. T. R’y Co. 
Case No, 2170. 

1, RAILROADS—EmpLoyes-—VoLUNTEERS—INJURIES—One who has no interest in the 
performance of certain work for a railroad, but volunteers to assist in such 
work, assumes all risks incident to his position, and cannot recover for injuries 
caused by the negligence of his fellow servants. (Following Mayton v. T. & P. 
R’y Co., 638 Tex. 77, and authorities cited.) 

9. Sanh —If the injured person is not a volunteer, but engaged at the request or 
with the permission of the railroad’s agent in a transaction of interest as well 
to himself or his master, as to the railroad company, he is entitléd to the same 
protection against the negligence of the company’s servants as if he were at 
the time attending to his own private affairs. (Authorities cited.) 

8. SamME—See opinion for allegations held sufficient to support an action against a 


railroad for injuries sustained through the negligence of a fellow servant. 
ApprEAL from Hardin. Tried below before the Hon. Edwin Hobby. 
The opinion states the facts. 


Tom J. Russell, for appellant, on volunteers, cited: MelIntyre Ry. 
Co. v. Bolton, N. E. Rep., vol. 1, No. 5, p. 333; Moak’s Underwood 
on Torts, 64. 

On contributory negligence, he cited: H. & T. C. Ry. Co. v. Gor- 
bett, 49 Tex. 573; same v. Oram, 49 Tex. 341; Beers v. Housatonic Ry- 
Co., 19 Conn. 566; Bigelow v, Reed, 51 Me. 325; Wilds v. Hudson Ry. 
Co., 24 N. Y. 430; Hoben v. Burlington Ry. Co., 20 Ia. 562; Hill »v. 
Windsor, 111 Mass. 118; Walsh v. M. V. T. Co, 52 Mo. 434; Lafayette 
Ry. Co. v. Adams, 26 Ind. 76; Cleveland Ry. Co. 2. Elliott, 28 O. 
340; M. C. Ry. Co. v. Mason, 51 Miss. 254; I. C. Ry. Co. v. Shultze, 
64111. 177; I. C. Ry. Co. v. Godfrey, 71 Ill. 507; L. E. & W. Ry. Co. 
v. Zoffinger, 107 Ill. 199, N. E. Rep. vol. 3, No. 4, p. 456; cases cited 
in opinion in Calumet Iron and Steel Co. v7. Martin, Supreme Court, 
lil., filed Nov. 21, 1885; Wright ». L. & N. W. Ry. Co., Q. B. Div. 
252. 

E. P. Hill, for appellee, cited: Mayton v. T. & P. Ry. Co., 63 Tex. 
77; Wood.on Master and Servant, 907, and notes. 


WILLIE, CHIEF JusticeE.—The demurrer to the petition was sus- 
tained, it seems, on the ground that the appellant, in performing the 
duty of a brakeman at the time he was injured, assumed all the risks 
incident to the position, and, hence, could not recover for an injury 
caused by the negligence of a fellow servant. This is the law when 
VOL. LXV—37 
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the injured party is a mere volunteer in the performance of the ser- 
vice. For instance, where one having no interest in the loading or 
unloading of a car, or in the carriage or delivery of passengers or 
freight, volunteers to assist in reference to such matters, and, whilst 
thus engaged, is injured, he stands in the same position as a regular 
emplove engaged in the particular service, so far as any right of re. 
covery for hisinjuries is concerned. Mayton v. T. & P. Ry. Ce., 63 
Tex. 77; New Orleans, &c., Ry. Co. v. Harrison, 48 Miss. 112; Flower 
v. Penn. Ry. Co., 69 Penn. St. 219. 

But the case is different when the injured party was acting at the 
time in furtherance of his own or his master’s business. 2 Thomp- 
son on Neg., 1045. 

Thus, when the owner of freight transported by a railway company 
was allowed to assist in its delivery, and, in so doing, was injured 
through the carelessness of the company’s servants, it was held that 
he could recover damages of the company. Holmes v. N. E. Ry. Co., 
L. R. 4 Exch. 254; Wright v. London, &e., Ry. Co, 1 Q. B. Div. 
252 

So, when a passenger on a street car voluntarily assisted the driver 
in backing the car upon a switch, so that another car coming in an 
opposite direction could pass, and was injured through the negli- 
gence of the driver of the latter car, he was allowed to recover dam- 
ages of the street ear company. McIntyre Ry. Co. 7. Bolton, 21 A. 
and E. R. Cases 501. 

The principle upon which a recovery is allowed is this: The in- 
jured person is not a volunteer, but engaged at the request or with 
the permission of the railway’s agents in a transaction of interest as 
well to himself or his master as to the railroad company, and this 
entitles him to the same protection against the negligence of the com- 
pany’s servants as if he were at the time attending to his own pri- 
vate affairs. Though, performing a service beneficial to both, he is 
doing so in* his own behalf, and not as a servant of the company. 
Their request or acquiescence gives him the right to perform the ser- 
vice; the fact that he acts in his own behalf, however beneficial his 
labor may be to the company, gives him the right to be protected 
against the negligence of the company’s servants. The act done by 
him should be a prudent and reasonable one, and ‘‘ not a wrongful 
intermeddling with business in which he had no concern.’’ Melntyre 
v. Bolton, supra. 

Does the appellant’s petition bring his case within this principle? 
He was not an employe of the railway company, but of the owners 
of the mill who shipped lumber by the company’s cars. His busi- 






































EASON y. S. & E. T. R’y Co. 





Opinion of the court. 





ness was to load lumber upon the cars for his employers. The car 
which he attempted to couple to the train was placed in the situation 
it occupied for the purpose of being loaded with lumber by the ser- 
yants of Carlisle & Snelling, who owned the mill. It was so located 
that it could not be conveniently loaded, and to have it hauled upon 
the track was a matter of interest to the plaintiff’s employers. 

This fact was called to the attention of the conductor by the appel- 
lant himself, acting in behalf of his employers, Carlisle & Snelling. 
The conductor consented to his request, but, being short of brakemen, 
asked the appellant to couple the car to the one immediately in front 
of it, which the latter consented to do; and, in its performance, 
received the injury complained of, through the negligence of the 
engineer. The service the appellant was performing at the time was 
in furtherance of the master’s interest in having the car placed where 
it could be loaded more conveniently, and, hence, expedited in starting 
for the destination of the lumber. He was still acting in the capacity 
of a servant for Carlisle & Snelling; was doing so at the request, and, 
of course, with the permission of the defendant company. The act he 
was performing was not only a prudent and reasonable one, but abso- 
lutely demanded by the circumstances. The coupling was necessary 
to the removal of the car to a proper position, and the company had 
not sufficient brakemen to perform the duty at the time. It is diffi- 
cult to see how a case could be brought more completely within the 
principles we have announced. It is a stronger case in behalf of the 
injured party than any of those we have cited; and the plaintiff was 
as much entitled to recover, if the allegations of his petition were 
borne out by the facts, as if he had been injured by the negligence of 
the engineer when loading the car with lumber for his employers. 

We think the court erred in sustaining the demurrer to the peti- 
tion, anc for this error the judgment must be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered March 9, 1886. ] 
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Vv. JOHN HACKETT. 





M. J. MILIS ET AL. 
(Case No. 2223) 


SEQUESTRATION—RETURN OF PROPERTY—JUDGMENT—The defendant in a seques- 
tration suit is allowed to tender to the proper officer, within ten days after 
judgment, the sequestered property in payment of its value, but a provision to 
that effect is not required to be inserted in the judgment itself. The de. 
fendanmt can avail himself of this privilege without any order of court. 

2. SURETY ON REPLEVIN BOND—PARTY TO suIT—CosTs—A person by becoming a 
surety on a replevin bond becomes a party to the suit, and is liable to have 
costs adjudged against him. 

3. SAME—SEQUESTRATION—DISMISSAL OF SUIT AS TO DECEASED SURETY—]JUDGMENT— 

The dismissal of a sequestration suit as to one of the sureties on the defend- 

ant’s replevin bond, who has died pending the suit, and whose estate is insgol- 

vent, will not vitiate the judgment in favor of plaintiff. The court would have 
no power to release the deceased surety’s estate from responsibility, and a dis- 
missal of the suit as to him would not operate as such release. 


APPEAL from Fort Bend. Tried below before the Hon. W. H. 
Burkhart. 

This was a suit by sequestration, instituted by John Hackett, in 
justice court of Fort Bend county, against M. J. Mills, on July 18, 
1881, to recover a certain mule described in the affidavit for seques- 
tration, or for its value. The writ was executed July 19, 1881, and, 
on the following day, Mills replevied the mule, giving bond, with J. 
W. Blakely and H. M. Rose as sureties. On September 27, 1881, the 
case was tried in justice court, and judgment rendered for plaintiff. 
Defendant appealed to the county court, whence the cause was trans- 
ferred to the district court, because of the county judge’s disqualifi- 
vation. Pending the suit in the district court, the plaintiff filed a 
motion setting forth the death of H. M. Rose, one of the sureties on 
the replevin bond, and the insolvency of his estate, and praying 
leave of the court to dismiss as to such surety, whereupon the court 
made an order dismissing H. M. Rose from the replevin bond. 

On April 11, 1885, the cause was tried in the district court, before 
a jury, resulting in a verdiet in favor of plaintiff for $130, the value 
of the mule, and the further sum of $74.40, its hire from the date of 
the replevin bond. On this verdict the court rendered judgment 
against M. J. Mills and his surety, J. W. Blakely, for $204.40 and 
costs of suit. The defendants appealed. 

On the trial, the defendants asked of the court the following special 
charge: ‘‘A substantial variance in brands is any difference in the 
formation of the brands that would indicate a different ownership of 
the property upon which such brands are placed, and if the jury be- 
lieve, from the evidence, that the brand, as made in plaintiff’s affi- 
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davit filed herein, is substantially different from the brand as proven, 
you will find for the defendant.”’ 

" The court refused this charge, and, instead, charged the jury as 
follows: ‘‘If you believe, from the evidence, that the mule in con- 
troversy is the property of the plaintiff, you will find for plaintiff, 
* * * unless you believe that there is a substantial misdescription 
of the mule in plaintiff’s writ for sequestration, and inthe writ and 
replevin bond, in which case you will find for the defendants. 

There was some little conflict in the evidence as to whether the 
brand on the mule and the one set forth in the plaintiff’s affidavit 
corresponded, but the animal was, in all other particulars, correctly 
described. 





Parker & Peareson, for appellants, that the court erred in HIS 


special charge asked by appellants, cited: R. 8., art. 4490, subd. 
Morphy et al. v. Garrett, 48 Tex. 247; Heilbroner 27. Hancock, 33 tn 
715; 1W.& W. Civil Cases, see. 1235; Id., vol. 495. 


That the court erred in rendering judement # for ie value of the 
mule, without according to defendants the right to restore the prop- 
erty in satisfaction, they cited: R.58., art. 1599 ; Blakeley’s Admrs. 
v. Duncan, 4 Tex. 184; Chatham vz. Riddle, 8 Tex. 167 ; Sayles’ Tex. 
Pr., sec. 754; Avery v. Avery, 12 Tex. 58; Joram v. Thomas, 34 
Miss. 76. 

That the court erred in rendering judgment against the surety, J. 
W. Blakely, for costs of suit, they cited: R. 8., arts. 4499, 4500, 4501; 
Mills z. Billingly, 49 Tex. 170, 171. 

That the court erred in permitting plaintiff to dismiss as to the surety 
H. M. Rose, they cited: R.8., art. 4498. 


R. H. Earnest, for appellee, on the questions discussed, cited : Floyd 
v. Rice, 28 Tex. 341; Vaughen v.Warnell, 28 Tex. 119; Fort v. Bar- 
nett, 23 Tex. 460; Oliver v, Chapman, 15 Tex. 406; 1 W. & W., 1133; 
Tucker v. Hamlin, 60 Tex. 166; 2 Wilson’s Cond. Rep., 373 ; Davis 2. 
Loftin, 6 Tex. 489; Thompson v. Shannon, 9 Tex. 356; Hagerty z. 
Seott, 10 Tex. 525; 1W. & W., 898; R.S., arts. 4501, 4502 ; Wrought 
Iron Range Co. v. Brooker, Tex. Law Rev., vol. 4, p. 196; Lockridge 
v. Baldwin, 20 Tex. 307; Sayles’ Tex. Pr., 754: Avery v. Avery, 
12 Tex. 58; 1 W. & W., 880; Horton 7. Wheeler, 17 Tex. 52; White 
v. Leavitt, 20 Tex. 704; 2 Wilson’s Cond. Rep., 730; R. 3S. ., arts. 1259, 
1421. 


WILLIE, CHIEF JusTIcE.—The court, in its general charge, 
instructed the jury to the effect that if there was a substantial mis- 
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description of the mule in the plaintiff’s affidavit, they should find for 
the defendant. This properly left to the jury the question as to what 
was a substantial misdescription. This was a question of fact; and 
the court had no right to tell the jury that a variance between the 
brand described in the affidavit and that found upon the mule would 
amount to a misdescription, if the jury were satisfied that in all other 
particulars the animal was correctly described, and especially if the 
variance as to brands was accounted for to their satisfaction. 

The dismissal as to Rose does not vitiate the judgment. The motion 
was to dismiss him from the suit because dead and his estate insolvent, 
The judgment seems to have been to dismiss him from the replevin 
bond. The court had no power to release his estate from responsi- 
bility, and a dismissal of the suit, as to him, did not operate as such 
release. This was doubtless the intention of the order, and was the 
entire extent to which it could go. The death of Rose, of course, 
released him from the bond, and as the heirs were not released by the 
order of the court, they are still bound, and the appellants are not 
prejudiced. 

The judgment was properly rendered for the value of the mule and 
its hire, without any alternative provision that the defendant or his 
sureties might return the mule in satisfaction of its value, as assessed 
by the jury. The defendant is allowed to tender to the proper officer, 
within ten days after judgment, the property sequestered in payment 
of its value, but a provision to that effect is not required to be 
inserted in the judgment itself. The defendant can avail himself of 
it without any order of court. 

By becoming a surety upon the bond Blakely became a party to the 
suit, and was liable to have costs adjudged against him. If the 
amount adjudged against him was more than he was legally liable for, 
he should have made a motion below to have the judgment corrected 
in this respect. This was not done; neither was the action of the 
court made one of the grounds for a new trial. : 

There is no error in the judgment and it is affirmed. 

AFFIRMED. 
[Opinion delivered February 26, 1886. ] 















HUPPMAN Y. SCHMIDT. 


Statement of the case. 





PAULINA HUPPMAN ET AL. V. MARTIN SCHMIDT ET AL. 
(Case No. 2234) 

1, COMMUNITY SURVIVOR—JURISDICTION OF PROBATE COURT—To facilitate suit upon 
the bond, a creditor, after the lapse of one year, may, under article 2176, 
Revised Statutes, require the community survivor to file an account in the 
probate court, and, after the lapse of twelve months, the heir of the deceased 
partner may, under article 2133, Revised Statutes, have him to distribute the 
estate under the same tribunal; but if he is not compelled to enter that forum 


by the one or the other of these means, he is, after his bond and inventory and 
appraisem nt have been filed, entirely independent of the orders, and not sub- 
ject to the control, of that court. 

2, SAMF—JURISDICTION OF DISTRICT COURT—Where the amount in controversy ex- 
ceeds $500, the district court has jurisdiction to compel a settlement between 
the community survivor and those entitled as distributees to a partition of the 
estate. 

8. SAME—FALSE INVENTORY AND APPRAISEMENT—PLEADING —PROOF—An allegation in 
the petition against a community survivor to compel a settlement, that the in- 
ventory and appraisement were false and fraudulent, is a proper foundation for 
proof that the survivor is chargeable with property not inventoried, and that 
what was inventoried was worth more than the value fixed by the appraisement. 
The inventory and appraisement are for the protection of the heirs and credit- 
ors, but, if they are not full and true, they do not restrict the liability of the 


survivor 


APPEAL from Harris. Tried below before the Hon. James Mas- 
terson. 

This suit was filed, on June 24, 1885, by the appellants, Paulina 
Huppman, Theresa Huppman, Cornelia Huppman, Katie Kattmann, 
joined by her husband Robert Kattmann, as heirs at law of Charles 
Huppman, deceased, and by J. Rotge, as administrator of the 
estate of said Charles Huppman, deceased, plaintiffs below, against 
the appellees, Martin Schmidt, Wm. Reichardt, Wm. Disson and 
J. Pereira, defendants below, representing, that,on July 27, 1880, 
Katrina Schmidt died in Harris county, leaving surviving her the 
defendant Martin Schmidt, her husband, and the following children, 
who were her sole heirs at law: Paulina, Theresa, Cornelia and Katie, 
appellants herein, and the said Charles Huppman, deceased; that 
appellant J. Rotge was the duly qualified administrator of the estate 
of Charles Huppman, deceased; that, on November 4, 1880, the 
appellee Schmidt.filed an application in the county court of Harris 
county to be allowed to qualify as survivor of the community estate 
of himself and his deceased wife Katrina; that, thereafter, on the 
last named date, the appellee Schmidt, under the order of the court, 
presented an inventory and appraisment of the estate, and a list of 
claims, and, at the same time, presented to the court his bond as sur- 
vivor of the community, with the other appellees as sureties thereon, 
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in the penal sum of fourteen thousand six hundred and seventy dol- 
lars, which bond, inventory and appraisement were all approved and 
accepted by the county judge, and ordered to be recorded ; that, im. 
mediately thereafter, Schmidt took possession of the estate, and 
has ever since controlled, managed and disposed of the same; that 
the inventory filed by Schmidt showed that the estate consisted of both 
real and personal property (naming it); that Schmidt was the only 
person who possessed accurate knowledge of the amount and value 
of the property belonging to the estate, and who had the means of 
acquiring such knowledge; that the appraisers and county judge were 
wholly ignorant of the value and amount of the estate, and were without 
means of informing themselves ; and were, therefore, compelled to rely, 
and did rely upon theappellee Schmidt forsuch valueand amount ; that 
Schmidt, taking advantage of his peculiar position and special knowl. 
edge, and with intent to cheat and defraud appellants, falsely repre- 
sented to the appraisers and the county judge, knowing such represen- 
tation to be false, that the real and personal property were of the value 
set forth in the inventory and appraisement; that he falsely repre- 
sented that there were no household or kitchen furniture, articles of 
ornament or jewelry, belonging to the estate; that, by his artifice and 
fraud, Schmidt caused the appraisers to value the property errone- 
ously, and, appraise the same far below its true value. 

The petition then proceeded to set forth specifically wherein the 
inventory and appraisement were erroneous; that Schmidt owned an 
undivided half in ali the realty, and the appellants owned, jointly and 
equally, the remaining moiety; that the realty belonging to the com- 
munity estate remained undisposed of: that appellee Schmidt had 
converted to his own use all of the personal property belonging to the 
community estate, including the revenue from the realty; that the 
appellants were entitled to large sums of money from the estate; that, 
notwithstanding more than twelve months had elapsed since he qual- 
ified as survivor, Schmidt refused to pay over to appellants any por- 
tion of the estate to which they were entitled as heirs at law of their 
deceased mother; that, therefore, the conditions of the bond had been 
broken and violated, and the appellee Schmidt, as principal, and the 
remaining appellees, as sureties upon his bond, had become liable to 
appellants. Appellants prayed for a partition for such of the property 
as was partible in kind, and a money judgment, for the balance. At- 
tached to the petition is a certified copy of the community bond, 
signed by the appellee Schmidt and his sureties. 

To this petition appellees interposed a general demurrer, and spe- 
cially excepted to so much of the petition as sought to correct the 
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inventory and appraisement. They also filed an answer. The court 
sustained the general demurrer interposed by appellees, and also the 
special exception, and dismissed the suit, upon the ground that the 
district court had not jurisdiction to try the case. Plaintiffs appealed. 


James A. Baker, Jr., and Presley K. Ewing, for appellants, on the 
question of jurisdiction and the sufficiency of the petition, cited ; Con- 
stitution of Tex. art. 5, see. 8; R. 8., arts. 2172, 3466; Francis 2. 
Northeote, 6 Tex. 185. Ellis v. Rhone, 17 Tex. 131; Crain v. Crain, 
17 Tex. 82; Smith v. Smith, 11 Tex. 105; Ponton v. Bellows. 22 Tex. 
681; Young v. Gray, 60 Tex. 541; Jerrard v. McKenzie, 61 Tex. 40; 
Zobinson v. McDonald, 11 Tex. 385; Banton v. Wilson, 4 Tex. 404; 
Chambers & Thigpen v7. Cannon, 62 Tex. 293, 294; State of Rhode 
Island zv. State of Massachusetts, 12 Pet. 732: Smith v. Smith, 11 
Tex. 104; Long v. Wortham, 4 Tex. 331; Graham v. Roder, 5 Tex. 141; 
Willis 7. Gordon, 22 Tex. 243; Bourke v. Vanderlip, 22 Tex. 221; 
Witt v. Kaufman, 25 Tex. Sup. 384; 1 Pomeroy’s Eq. Jur., sec. 181. 


Crank & Taliaferro and E. P. Hamblen, for appellees, on the questions 
discussed in the opinion, cited: Constitution of Texas, art. 5, sec. 16; 
R. S , 21835, 2132, 2103, 5171, 2172, 1917, 1918, 2174, 1921, 1922, 1923, 
1924; White v. Shepherd, 16 Tex. 165; Bradshaw v. Mayfield, 18 Tex. 
27, 28. 

{0BERTSON, ASSOCIATE JUSTICE.—To facilitate suit upon the bond, 
a creditor may require the community survivor to file an aceount in 
the probate court, after the lapse of one year (R. 8, art. 2176), and, 
after the lapse of twelve months, the heir of the deceased partner may 
have him distribute the estate under the supervision of tbe same tri- 
bunal. (Art. 2183.) If he is not compelled to enter that forum by 
one of these means, he is independent of the orders, and is not subject 
to the control, of the county court. Whenhis bond and inventory 
and appraisement have been filed and approved, the law vests him 
with the power to manage and control the community property, pay 
the community debts, and distribute the residue among those entitled 
to share in it (art. 2172), and dismisses him with only the admonition 
to keep correct accounts. (Art. 2173.) There is no express authority 
for his voluntary return to the county court, for any purpose. His 
discretion alone directs him in the exercise of his broad powers, and 
his fidelity is secured by the bond. His authority, in the scope con- 
templated by law, could not exist insubordination to a supervisory 
jurisdiction. He is a trustee—not an administrator. His manipulation 
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of the trust is not an administration pending in any court. (Art.2179 ) 
He is not the agent, or hand, or officer of any court No probate 
decree is the source of his authority, and the exercise of his discretion 
is under no judicial warrant or control, as in cases of ordinary admip- 
istration. If the heirs of the deceased partner invoke the jurisdiction 
of the probate court to effect a distribution, when a survivor has frand- 
ulently concealed or squandered their inheritance, that jurisdiction 
may discover, but cannot remedy, the wrong. The bond, their only 
source of indemnity, must be proceeded upon in the court having jur- 
isciction of the amount. If the allegations of the plaintiffs’ petition 
are true, a proceeding in the county court would be an idle ceremony, 
In cases in which the trust has been fairly and discreetly managed, 
an accounting and division would be complete redress, and this could 
be had in the probate court. But, even then, why should that be re- 
garded as an exclusive jurisdiction? The survivor may settle with 
the heirs, without the aid of any court—but if he refuses to settle, in 
providing that the distributees may have partition in the county court, 
there is no implied denial of any other remedy. There is nothing in 
the act expressly confining the parties to the remedy it authorizes 
The act of 1848 (Hartly, art. 1215, see. 106) authorized the county 
court to partition between any joint owner and the estate in process 
of administration any property jointly held to be governed by the 
rules and regulations applicable to the ordinary partition and distri- 
bution of estates. In Ellis v Rhone, 17 Tex. 151, this statute was 
held not to confer upon the county court exclusive power, nor to effect 
the concurrent jurisdiction of the district court to accomplish the 
Same purpose, 

If the district court now has the requisite power under the consti- 
tution, its exercise is not prohibited by the article of the Revised Stat- 
utes, which confers upon the county court the same authority. 

We think the jurisdict ion of the district court is quite indubitable. 
Its general jurisdiction is given in the very language of the constitu- 
tion of 1845, changing only the amount. It embraces all ‘*suits, ecom- 
plaints and pleas whatever, without regard to any distinction between 
law and equity, when the matter in controversy shall be valued at or 
amount to five hundred dollars exclusive of interest.’’ Constitution of 
1845, see. 10, art. 4; Constitution of 1876, art. 5,see.8 In Newson 
v. Chrisman, (9 Tex. 113), this language was held to vest in the district 
courts all the powers possessed by both common law and chancery 
courts in England, not incompatible with the organic law. In Ellis 
v.Rhone (supra), it was held that the district court as a court ofequity, 
independent of the partition statutes, had every authority and instru- 
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mentality requisite to the nicest adjustment of the rights and claims 
of the distributees of a mixed estate. And in Ponton v. Bellows, (22 
Tex. 681,) the propriety of joining the sureties in the suit against the 
principal was discussed and established. The gmount in controversy 
in this suit is more than five hundred dollars—its object is within the 
scope of the powers of the district court. There is in the proposed 
investigation no revision or review of any ruling or order of the 
county court, nor in the progress, nor in the end of the cause is there 
any interference with the county court or with any matter pending 
before it. s 

The demurrer to the jurisdiction of the district court ought not to 
have been sustained. 

The allegation that the inventory and appraisement were false and 
fraudulent is a proper foundation for proof that the survivor is 
chargeable with property not inventoried, and that what was inven- 
toried was worth more than the value fixed by the appraisement. He 
must account for their interest in all the community property, whether 
ventoried or not, and at its real, and not necessarily its appraised, 
value. The inventory and appraisement are for the protection ofthe 
heirs and creditors, but if they are not full and true, they do not re- 
strict the liability of the survivor. 

The judgment is reversed and the cause is remanded. 

REVERSED AND REMANDED. 

[Opinion delivered March 5, 1886. ] 





H. KEMPNER V. I. HEIDENHEIMER. 
(Case No. 2146) 


8 CONTRACT FOR SALE OF LAND—BREACH BY PURCHASI R—MEASURE OF DAMAGES— 
SALABLE VALUE FIXED BY RESALE WITHIN REASONABLE TIME AFTER BREACH— 
The measure of damages for breach of contract of sale of land by the pur- 
chaser, is the difference between the contract price and the salable value of 
the land; and this value may be fixed by a fair resale, within a reasonable time 
after the breach and after notice to the party to be bound by the price as the 
value. (Citing 2 Suth. on Damages, 195, e¢ seg.) 

2. SaME—REASONABLE TIME A QUESTION OF FACT—What is a reasonable time is a 
question of fact varied by the circumstances of each case. The lapse of such 
period as would give room for fluctuations in the market, in the usual order of 
things, or of such period as would authorize the inference that the vendee had 
elected not to adopt this means of fixing the manner of liability, would be un- 

reasonable. 
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8. SAME—RESALE-—- NOTICE TO DEFENDANT NECESSARY—To be bound by the price, the 

defendant should have notice of the sale. The sale is, in some sense, a sale of 
his property, and, to protect his interest, he is entitled to notice. (Qijting 
2< 5 


Bowser v. Cessna, 62 Penn. St. 148.) 
4. SAME—MEASURE OF DAMAGES WHERE RESALE NOT SUCH AS AUTHORIZED BY 
FENDANT’S BREACH—NECESSARY PROOF—W here the plaintiff has not 


DE- 


made such 


sale as was authorized by the defendant’s breach, he is only entitled to recover 


the difference between the market value of the land at the date of the breach 
and the price defendant had agreed to pay; and it is the duty of the plaintiff to 


establish by proof these factors in the measure of his damages 


ERROR from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

This suit was brought by H. Kempner, plaintiff in error, against 
Isaac Heidenheimer, defendant in error, for recovery of $25,000 
damages, claimed by reason of a breach of contract of sale by the 
former to the latter, of his half interest in what is known as the 
Tremont Hotel property, consisting of seven lots, in block four 
hundred and forty-three, in the city of Galveston, Texas, the five- 
story, brick building thereon, together with all the household and 
kitchen furniture ; also, bar fixtures, office furniture, billiard tables, 
and unexpired insurance on same, one-half of which insurance 
amounted to $620.40 at the date of sale, to-wit, September 8, 1883, 

The contract of sale, with modification, as finally agreed on by the 
parties, was as follows : 


‘‘Memorandum of agreement between Isaac Heidenheimer and 
Harris Kempner, of the purchase of the half interest of the latter, by 
the former, in the Tremont Hotel property, being lots eight, nine, 
ten, eleven, twelve, thirteen, and fourteen, in block four hundred and 
forty-three, of the city of Galveston, Texas, and all improvements 
thereon, including all household and kitchen and parlor furniture, 
beds, bedding, carpets, etc.; also all bar fixtures, billiard tables, and 
office furniture. To bind this trade, $5,000 has, this day, been paid 
to Kempner, the receipt of which is hereby acknowledged. Heiden- 
heimer is also to deliver to Kempner, on receipt of deed, his note for 
$5,000, due thirty days after date, and, for the balance of *40,000, his 
three notes, in equal payments at one, two, and three years, making 
in all $50,000, the agreed price for the above described property. 
All notes to bear eight per cent. interest from date until paid, 
vendor’s lien to be retained in deed, securing the notes, also policies 
of insurance, to an amount sufficient to keep Kempner fully protected, 
are to be continued and indorsed to Kempner ; loss. if any. payable 
to Kempner, as his interest may appear—one half premiums of 
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present policies for uncovered parts to be paid by Heidenheimer to 
Kempner, the taxes for this year (1883) to be paid half by Kempner, 
the other half by Heidenheimer. The rent of the above property being 
paid in advance to the fifteenth of this month, and from the fifteenth 
on, the rent goes to Heidenheimer. 
(Signed) H. KEMPNER. 
I. HEIDENHEIMER. 


‘“(Modification) : Six per cent., instead of eight, no deed of trust. 
Terms : $10,000 cash, $10,000 twelve months, $10,000 twenty-four 
months, $10,000 thirty-six months, $10,000 forty-eight months. Kemp- 
ner pays all taxes until January, 1884. 

September 8, 1883. 

(Signed) H. KEMPNER, 
I. HEIDENHEIMER’’ 


On September 8, 1883, H. Kempner made and signed a deed in favor 
of Isaac Heidenheimer to all of the property mentioned in their mem- 
orandum of sale of that date, with full warranty of the title. This 
} deed, with sundry papers relating to the title to the property, was 
handed to the attorney of Heidenheimer for examination, who made 
objection on the ground that there was then pending, in the district 
court of Galveston county, a suit involving the title to one of the sey- 
eral lots upon which the hotel was situated. On September 11, 1883, 
Kempner, having in the meantime duly acknowledged the deed for 
record, met Heidenheimer and his attorney in the office of the latter, 
when, after some discussion in relation to the pending suit affecting 
the title to one of the lots, and an offer on the part of Kempner to give 
bond in ten times the amount with such sureties as would be entirely 
acceptable to Heidenheimer, as a guaranty of thetitle, Heidenheimer 
tendered to him a check for $10,000 as the cash payment, and 
four promissory notes, each for $10,000. Kempner objected to the 
form of the notes, and Heidenheimer refused to give notes of different 
form; whereupon the conference ended, and the parties dispersed, 
Kempner taking with him the deed and Heidenheimer retaining his 
check and notes. The notes were in form non-negotiable, and this 
seems to have been Kempner’s objection to them. 

About a week thereafter, Kempner notified Heidenheimer that he 
would accept the check and notes previously tendered him, and would 
deliver the deed, but Heidenheimer refused to have anything further 
to do with the matter. Kempner was thereupon advised by his at- 
torney that he had tworemedies: a resale of the property and suit for 
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breach of the contract, in the event of a deficit, or a suit for speeifie 
performance of the contract. Accorditigly, on September 24, 1883, 
Kempner instituted suit in the district court of Galveston county, 
against Heidenheimer, for specific performance of the contract of Sep- ) 
tember 8, 1883, and Heidenheimer appeared and defended, Kemp- 
ner continuing to collect the rents of the property, which were $12.. 
000 per annum, payable in equal monthly installments. 

On April 11,1884, Kempner dismissed his suit against Heidenheimer 
for specific performance, at his own costs, and on the following day 
he and M. Marx, who owned the other half interest, sold the entire 
property mentioned in the contract of sale between himself and Heid- 
enheimer, to W. E. Hughes for $75,000, and executed to him a deed 
therefor. One-fifth of this amount was ready money, and the bal- 
ance was payable, in equal installments, in one, two, three, four, five 
and six years, with interest at six per cent. 

It appears from the judge’s conclusions of facts, that Kempner’s 
half interest in the property was, on September 8, 1885, and for two 
or three months thereafter, worth in the market *50,000. He did 
not, after Heidenheimer’s refusal to comply with the contract, ad- 
vertise the property for sale or make use of any professional agency 
in his efforts to sell, nor did he, when about to sell to Hughes, notify 
Heidenheimer of that fact. On April 28, 1884, this suit was instituted. 

The defendant answered by demurrer, general denial and by the 
following special plea: That the plaintiff, if he ever had any right 
to assert any claim for damages, arising out of the alleged contract and 
breach thereof, did elect not to assert such right, and did at onee, 
after the alleged breach of contract, elect to assert and did assert and 
sue this defendant to enforce the specific performance of the contract, 
breach of which is now complained of, and claimed that the property be- 
longed to defendant, and sought to collect the purchase money there- 
for ads herein stated to have been done by suit inthis honorable court, 
and the same was pending, undisposed of, on issue joined, when plain- 
tiff sold and conveyed, as he states in his petition, the property pre- 
viously alleged to have belonged to defendant. And, at the time of the 
alleged failure of defendant to accept and pay for the property, plaintiff 
notified him that the property had passed to him (defendant,) and 
that the same would be held out and treated -and considered as his 
(defendants), and that plaintiff would require a specific performance 
of the alleged contract ; and suit was at once instituted against defend- 
ant to enforce the contract, and the same was defended by defendant; 
wherefore plaintiff is estopped to claim damages by reason of the de 
preciation of the value of the property ; because plaintiff had no right 
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to dispose of the property as he did, except for his own account and 
to submit to the loss at his own election, and not for account of de 
fendant, as pet ition shows. 

The court overruled the defendant’s demurrer, and, on the trial of 
the cause, which was without a jury, rendered judgment in favor of 
the plaintiff for one dollar and costs of suit. The plaintiff excepted 
to the judgment, and has brought the case to this court by writ of 


error. 


Davis & Sayles, for plaintiff in error, on the measure of damages, 


cited: Sedg. on Damages, sec. 190, and cases cited: 2 Addison on 
Cont., sec. 528; Thompkins v7, Haas, 2 Barr. 74; Bowser v. Cessna, 62 
Pa. St. 148: Allen v Atkinson, 21 Mich 358-362: Aschom v. Smith, 2 
Penrose & Watts, 217; Van Campern v. Knight, 63 Barb. 205; Kirk- 


, 


Patrick v Downing, 58 Mo. 32; 8s. ¢, 17 Am. Rep. 681-687. 


McLemore & Campbell, for defendant in error, on the measure of 
damages, cited: Kirkpatrick v. Downing, 58 Mo. 32; s. e., 17 Am. 
Rep. 651-687, and note thereto; Ganson v. Madigan, 13 Wis. 75; 
Pickering v. Bardwell, 21 Wis. 569. 

That a resale is merely evidence of value, and must be made within 
a reasonable time, they cited; Freyman v. Knecht, 78 Penn. St. 141; 
Atkins v. Cobb, 56 Ga. 86; Ullman v. Kent, 60 Ill. 271; M. & T. 
Bank v. F. & M. Nat. Bank, 60 N. Y. 40; Croak v7. Owens, 121 Mass. 
28; Smith v. Pettee, 7 Hun 334; Mallory v. Lord, 29 Barb. 454. 


ROBERTSON, ASSOCIATE JUSTICE.—The measure of damages for 
breach of contract of sale of land by the purchaser, is the difference 
between the contract price and the salable value. This value may be 
fixed by a fair resale, after notice to the party, to be bound by the 
price as the value, within a reasonable time after the breach. What 
is a reasonable time is a question of fact, varied by the circumstances 
of each case. The lapse of such period as would give room for flue- 
tuations in the market in the ususal order of things, or of such as 
would authorize the inference that the vendor had elected not to adopt 
this means of fixing the measure of liability, would be unreasonable. 
2 Suth. on Damages, 195, et seq. To be bound by the price, the 
defendant should have notice of the sale. The sale is, in some sense, a 
sale of his property to pay his debt, and, to protect his interest, he is 
entitled to notice. Bowser v. Cessna, 62 Penn. St. 148. 

The sale to Hughes was made, without notice to defendant, pri- 
vately, seven months after the defendant’s breach. We think the 
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court below did not err in holding that the defendant was not bound 
by that sale. In view of the time and manner of the sale, the price 
realized was not the fixed salable value of the property, but, with its 
attending’ circumstances, was merely evidence of such value, to be 
considered by the trial court in connection with the other evidence 
bearing upon the point. 

Not making such sale as was authorized by the defendant’s breach, 
the plaintiff was only entitled to recover the difference between the 
market value at the date of defendant’s breach and the price defend. 
ant had agreed to pay. It was the duty of the plaintiff to establish 
these factors in the measure of his damage. The only proof he 
offered of the market value was that, without advertisement or the 
use of any professional agency, whilst his suit for specific performance 
was pending, he sounded such men as he came in contact with, and 
realized, in the trade with Hughes, the earliest and best price that 
was possible. The property was not fairly upon the market. There 
was proof that at the time of the defendant’s refusal to perform, the 
property was considered of greater value than 350,000. If there was 
no sufficient evidence that the market value at that time was not 
equal to the contract price, there was none establishing a difference, 
or what the difference was. The plaintiff failed to make out his case 
for any greater recovery than that awarded in the judgment; and if 
we sat as a trial court, we cannot perceive in the testimony the sup- 
ports for a different judgment than that rendered by the court 
below. The efforts made by plaintiff to sell the property, incon- 
sistently with the objects of the suit then pending, and the sale to 
Hughes, if all the other testimony is discarded, do not show prima 
facie, or with any degree of certainty requisite to judicial action, 
that the market value was less than the contract price. 

There is no error in the record, and the judgment is accordingly 
affirmed. 

AFFIRMED. 


[Opinion delivered March 5, 1886. ] 
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1, FINAL JUDGMENTS—CONCLUSIVE BETWEEN PARTIES—EQuiIty—wW hen, in the exercise 
of lawful power, a court has rendered a final judgment, it must be held conclu- 


sive between the parties thereto, except in a proceeding appellate in character, 
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terson. 

In 1882, M. A. 
are plaintiffS in error herein, instituted suit in 
of Harris county, against W. F. Duer, P. C 
wifeC. D. Phelps, fora one-seventh interest in the estate of Mary S. Duer 
and ©, F. 
and a judgment rendered, awarding to M. A. Harn a one-seventh inter- 
est in these estates, and to G. N. and C. D. Phelps the remaining six- 
sevenths, and ordering partition of the lands designated in the decree 
and described in plaintiffs’ petition herein 
bered 10,981. 
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unless some ground other than that it is probably unjust is shown, which, un- 


der the settled rules of law, is deemed sufficient to authorize a court of equity 
to re-examine the case. (Citing Johnson v. Templeton, 60 Tex. 238 ; and Mor- 
ris v. McKee, 61 Tex. 413.) 

ASIDE—WHAT SHOWN— 


To entitle one to a decree in a separate proceeding brought to set aside a judg- 


NECESSARY TO BE 


ment in a suit in which she was a party, rendered by a court having jurisdic- 
tion of the subject-matter and the parties, she must show that she was pre- 
vented from urging against the judgment. of which she complains objections 
which would or ought to have prevented its rendition ; and that such pre- 


vention resulted from fraud, accident, or the acts of the adverse party, without 


McClaren, 17 Tex. 107; 


v. Edwards, 21 Tex. 737; 


any fault or negligence on her part. (Citing Goss 


Plummer v. Power, 29 Tex. 7; Vardeman 


Blum, 50 Tex. 417, 


Overton v. 
and other authorities.) 
~POVERTY NO EXCUSI 


SUITS- FOR NEGLECT TO PROSECUTE—The fact that a party is 
poor is no reason why he should not be held to the same rule of diligence in 
the prosecution of suits instituted by himself that is prescribed for other 
persons 

4, SUITS FOR PARTITION— FAILURE OF TITLE TO PROPERTY APPORTIONED TO PARTY— 


NATURE OF HIS RELIEF—If the title to land set 


apart to one, in a suit between 
her and others for partition, fails by reason of facts existing at the time 
partition was made, she will, upon proper averment, be entitled to the same 
relief against those who received shares in the partition suit as though each 
of them had conveyed to her by deed, with general warranty of title, the land 
therein apportioned to her; and she will also be entitled to recover from them 
any sum of money that she may have necessarily expended in removing from 
the land set apart to her encumbrances that existed at the time partition was 
mad 
5. PARTITION—FAILURE OF TITLE TO PROPERTY APPORTIONED TO PARTY—PLEADING— 
See this case for a petition held not to contain such allegations as 


would 
title to lands set 
previous suit for partition between her and those de- 


entitle the plaintiff to relief against defendants for failure of 


apart to the former in a 


fendants 


from Harris. 


Tried below before the Hon. James Mas- 
Harn, joined by her husband W. T. D. Harn, who 
the district court 


Duer, G. N. Phelps and his 


Duer, and for partition. 


The cause was tried May 2, 1884, 


That cause num- 


The commissioners appointed in number 10,981 to 


was 


partition the property, made their report May 12, 1884, and on the 


Same day that report was made the final judgment of the court, 
VOL. LXV—38 








































































































594 HARN V. PHELPS. [Galv. Term 
9 


L 











ae 


Statement of the case. 








—. 





adjudging in severalty to plaintiff M. A. Harn, the one-seventh get 
over to her by the commissioners, and to defendants in error, G ¥ 
Phelps and C. D. Phelps, the six-sevenths set over to them by the com. 
missioners 

On September 9, 1885, plaintiffs in error filed this suit in the distriet 
court of Harris county, against W. F. Duer, P. C. Duer, G. N. Phelps 
and ©. D. Phelps, but, before hearing, dismissed as to W. F. Duer 
and P. ©. Duer, they having no interest in the subject-matter of the 
suit. Plaintiffs’ first amended petition set out substantially the pro- 
ceedings in cause 10,981, and set out fully the judgment rendered 
therein by the court It also set out the report of the commissioners 
for partition, and the court’s confirmation of the report 

The petition alleged, that about one-third of the lands apportioned 
by the commissioners to M Harn, had been sold for taxes, and was 
encumbered by tax titles by the sufferance of defendants, or had been 
sold under execution against P. C. Duer, long prior to the rendition 
of the judgment in cause No. 10,981, and that all of the lands of the 
estates of M.S. and C. F. Duer had been in the exclusive possession 
of the defendants in error up to the date of that judgment; and 
charged that prior to the judgment and partition in cause No. 10,981, 
the defendants well knew the incumbered condition of the lands 
apportioned to M. A. Harn, and fraudulently contrived, by the aid of 
one T. E. Conn, who was plaintiffs’ attorney in the suit, to deceive 
the commissioners, and did induce them to set apart to her these 
incumbered lands, in fraud of her rights. 

The petition further alleged that the amount of taxes for which the 
lands set apart to plaintiff had been sold amounted to s———, and 
that the plaintiffs knew nothing of the condition of these lands, and 
had no means of knowing it, until it was too late to redeem them. It 
also alleged that one hundred acres of the land ordered by the court, 
in cause No 10,981, partitioned amongst the parties thereto, were never, 
in fact, partitioned by the commissioners ; and that the value of the 
lands set apart to M. A. Harn by the commissioners in their report, 
and by the decree of the court confirming the same, was $2,556, 
whereas, the value of those set apart to the defendants was $28,773. 

The petition further alleged, that, before and at the time the com- 
missioners’ report in cause No. 10,981, and the decree confirmatory 
thereof, were made, the plaintiffs were residents of McLennan county, 
and had directed T. E Conn, their attorney in the cause, to object 
to any report of partition at that term of court, and by no means to 
consent, because the lands were so widely seattered, and were possibly 
in such condition that a safe and correct partition could not be made 
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in so Short a time; that the defendants well knew that plaintiffs had 
so instructed their attorney, yet they fraudulently practiced on him 
and induced and procured him to consent to the partition made, and 
to make no objection to the report when presented to the court for 
confirmation, all which plaintiffs’ attorney, T. E Conn, did in viola- 
tion of their instructions and in betrayal of their rights. 

The petition averred that plaintiffs were very impecunious, being 
gnable to earn more than was necessary to support their family, which 
was large, and were possessed of no resources other than the interest 
involved ; and that, by reason of their poverty and the heavy expense 
necessary to acquire the information therein set out, plaintiffs had 
been unable to present their bills in court earlier, and, for the same 
reason, had been unable to present a showing for setting aside the 
decree confirming the commissioners’ report at the term to which it 
was returned. The prayer of the petition was, that so much of the 
decree in cause No. 10,981 as confirmed the report be set aside, and a 
new partition ordered, and for any other relief which the court might 
feel warranted, from the facts, in giving. 

The defendants demurred to the petition, og the grounds that it 
showed no equity, and was not supported by affidavit of the truth of 
the matters alleged. The plaintiffs declined to amend further than 
to swear to their petition. The court sustained the demurrer and dis- 
missed the petition; to which ruling plaintiffs excepted, and have 
brought the cause to this court by writ of error. 


D. H. Hardy, for plaintiffs in error, on the questions discussed in 
the opinion, cited. Jewett v. Scott, 19 Tex. 569; Ross v. Armstrong, 
25 Tex. Sup. 372; Patterson v. Lanning, 10 Watts 135; Sawyers z. 
“ator, 8 Hump. 256; Manning v. Horr, 18 Ia. 117; Boyd v. Doty, 8 
Ind. 373 ; Guideci v. Boots, 42 Cal. 452; George’s Appeal, 12 Penn. 
St. 260; Douglass v. Ville, 3 Sanf. Ch 439; Story’s Eq. Jur., see. 658; 
Freeman on Coten. and Part. 510; Ib, see. 533, p. 643; Endicott 2. 
Penny, 14 Sm. & M. 144; Cayce v. Powell, 20 Tex. 772; Wampler z. 
Wampler, 30 Gratt. 454; Hardy v. DeLeon, 5 Tex. 247; Holman ». 
Criswill, 15 Tex. 397; Overton v. Blum, 50 Tex. 423; Plummer v. 
Power, 29 Tex. 14; Johnson v. Templeton, 60 Tex. 238; Goss v. Me- 
Claren, 17 Tex. 107; Fisk v. Miller, 20 Tex. 578; Burnly v. Rice, 21 
Tex. 180. Nevins v. McKee, 61 Tex. 412; Morris v. Edwards, 4 Tex. 
Law Rev., vol. 5, p. 240; Fletcher v. Warren, 18 Vt. 45; Floyd 2. 
Jayne, 6 Johns, Ch. 479; Graham ». Stagg, 2 Paige, 321; Vilas 2. 
Jones, 1 N. Y. 274; Vaughn v. Johnson, 1 Stockton 173; Meem o. 
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Rucker, 10 Gratt. 506; Belamy v. Woodson, 4 Ga. 175; Conway 9» 
Ellison, 14 Ark. 360; Thompson v. Meek, 3 Sneed 271; Smith ». Al- 
len, 63 Lil. 474; Rupertsbergur v7. Clark, 55 Md 402; Buchanan » 
Sterling, 63Ga. 228 ; Corolus v. Koch, 72 Mo. 645; Devinney » Mann, 
24 Kans. 682; Wilson v. Coolidge, 42 Mich. 112; Hannan v. Maxwell, 


31 N. J., Eq. 318; Earl v. Matheney, 60 Ind. 202, Kern v. Strausber- 
ger, 71 Ill. 413; Enquirer v. Robinson, 24 Gratt. 548 ; Pomeroy’s Eq 


Jur. 423; Ib. 871; Ib. 1365; Ib. 1376; Ib. 914; Ib 1364; Denison 
v. League, 16 Tex. 406, 407; Hipp v. Huckett, 4 Tex. 25; Hardy 2, 
DeLeon, 5 Tex. 246; Burnley v. Cook, 13 Tex. 591; Ware v. Bennett, 
18 Tex. 807; Smith v. Clopton, 4 Tex. 113; Mitchell v. Shepherd, 13 
Tex. 488, 489; Perkins’ Daniels’ Ch. Pr 435. 


T. S. Reese, for defendarts in error, that, in a partition of a large 
number of distinct tracts of land and a failure of title to some of the 
tracts allotted to one of the parties, the proper remedy is a suit 
against the other parties for contribution upon the implied warranty, 
and not a suit to set aside the entire partition, cited: Ross z Arm. 


strong, 25 Tex. Sup. 372; Sawyers v. Cator, 8 Humph. 256; Freeman 


on Coten. and Part , sec. 533 

That if appellants were entitled [o set aside the partition for breach 
of implied warranty of title to some of the tracts of land allotted to 
them, the allegations of the petition were insufficient for that pur- 
pose, in that it is not alleged that they had been evicted, or that the 
adverse titles created by the tax and the execution sales were valid 
or superior to their own, he cited: Smithv. Fly, 24 Tex. 353; Rawle 
on Covenants for Tittle, 148-150; Moore y. Vail, 17 [ll 190 

That the allegations of the petition are insuflicient to justify the 
court in setting aside its own decree, solemnly made and entered more 
than a year before the filing of this suit, he cited: Goss v. MeClaren, 
17 Tex. 107; Vardeman v. Edwards, 21 Tex. 737; Johnson v. Temple 
ton, 60 Tex. 239; Nevins v. McKee, 61 Tex. 411; Overton v. Blum, 
50 Tex. 417; Freeman on Judg., sees. 112, 500 


STAYTON, ASSOCIATE JUSTICE This action was brought on No- 
vember 17, 1885, to set aside a judgment rendered on May 12, 1884, 
in a suit in which the plaintiffs in this case were plaintiffs. The for- 
mer suit was brought to recover one-seventh part of many small 
‘tracts of land, and to have partition thereof; and it resulted in @ 
partition of all the land, through which what was reported by com- 
missioners duly appointed by the court to be one-seventh in value of 
the whole, was set apart to Mrs. Harn by final judgment rendered on 
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May 12, 1884. She now seeks to set that judgment aside on severa 
grounds : 

1. It is claimed that the partition was an unfair one. 

9. That her attorney wrongfully consented to the decreee of par- 
tition at the term at which it was made, when she had expressly 
directed him to resist any final decree of partition at that term. 

3. That title to some of the tracts of land, which were set apart to 
her, were at the time clouded by tax titles, or lost by sale under exe- 
eution, which was unknown to her, but known to the other parties to 
the suit. 

The reasons for not asking the court to set aside the decree now 
complained of, at the term at which it was entered, and for delaying 
action so long, is thus fairly stated in brief of counsel for appellants: 

‘The petition avers that plaintiffs are very impecunious, being 
able to earn no more by their labor than is necessary to support a 
large family, and have no resources other than the interest of M. A. 
Harn, involved herein; and by reason of their poverty, and the 
heavy cost necessary to the acquirement of information of the facts 
herein set out, plaintiffs have been unable to present their bill in 
court earlier ; and were unable, from the same facts, to present their 
showing for setting aside the judgment approving the commissioners’ 
report, at the term of court to which it was returned.”’ 

If the judgment, now complained of, did not secure to the appel- 
lant her fair and equal share of the property for which she sued, that 
alone would furnish no sufficient reason for granting the relief now 
sought 

Such results must often oecur in the administration of laws neces- 
sarily imperfect, through instrumentalities no better than the laws 
they execute. But when, in the exercise of lawful power, a court 
has rendered a final judgment, it must be held conelusive between 
the parties thereto, except in a proceeding appellate in character, 
unless some ground other than that it is probably unjust is shown, 
which, under the settled rules of law, is deemed sufficient to author- 
ize a court of equity to re-examine the case. Johnson v. Templeton, 
60 Tex. 238; Nevins v. MeKee, 61 Tex. 413 { 

To entitle the appellants to the relief now sought it is necessary 
that they should show that they were prevented from urging, against 
the judgment of which they complain, objections which would, or 
ought to, have prevented its rendition, and that this prevention resulted 
from fraud, accident or the act of the adverse party, without fault or 
negligence on their part. Goss v. MeClaren, 17 Tex. 107; Plummer 
v. Power, 29 Tex. 7; Vardeman v. Edwards, 21 Tex. 737; Overton 
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v. Blum, 50 Tex. 417; Johnson v. Templeton, 60 Tex. 239; Nevins y. 
McKee, 61 Tex. 413. 

The action in which the judgment complained of was rendered, 
was instituted by the appellants, and it was their duty to know what 
transpired during its progress, and to take steps during the term at 
which it was rendered, to set it aside if unsatisfactory. There is no 
showing that they were prevented from so doing by fraud, accident, 
or the act of the adverse party. 

That a party may be poor is no reason why he should not be held to 
the same rule of diligence in prosecuting suits instituted by himself 
as are other persons. The appellants had sufficient knowlege of the 
land for which they sued to successfully institute and maintain an 
action in which they obtained a judgment declaring what interest 
one of them had in each of many tracts of land; and, under such 
facts, it could not well be held that any sufficient reason is shown why 
eonfirmation of the report of the commissioners was not resisted at the 
term at which it was acted upon. 

The petition alleges that the appellants were ignorant of the values 
of the lands to be partitioned, and that their values were known to 
the defendants. This may all be true, but it is not shown that the 
exercise of that diligence incumbent on every part owner of land, 
seeking partition, would not have given the requisite knowledge. 
The lands were open to inspection, and their values easily arrived at 
by proper inquiry. It is not alleged that any fact tending to show 
their values was only known to the defendants, and that it was by 
them concealed. So far as the pleadings show, the values of the sey- 
eral tracts of land could be as easily and fully ascertained by one 
party as by the other. They are not shown to have had any hidden 
ralue. 

The petition alleges that the ‘‘ defendants practiced on the credulity 
of the attorney for these plaintiffs, in cause 10,981, and obtained his 
consent to the partition made ;’’ that the commissioners knew but 
little, if anything, of the values or quality of the land to be par- 
titioned, and ‘‘that the consent of said attorney to an outlined 
division which was adopted and made the report of the commission 
was made known to said commissioners, and the same showed nothing 
unfair to them, by reason of which they, presuming said attorney 
had authority to act in that behalf for plaintiffs, made the report ren- 
dered by them.’’ In what way the defendants practiced on the 
credulity of the plaintiffs’ attorney is not alleged. That they made 
any representations to the attorney as to the quality or value of the 
lands, which were untrue, is not stated. That their attorney had not 
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accurate knowledge on these subjects is not shown. The authority 
of the attorney to represent them in the case is not denied, but it is 
stated that he was directed to resist the confirmation of any report 
which might be made at that term, but that he failed and refused to 
obey such instructions, and gave his consent to the decree of con- 
firmation, as the defendants knew was contrary to his instructions. 

It is not alleged that the defendants did airything to induce the at- 
torney to violate the instructions of his clients. He was the agent 
of their own selection. The instruction given to resist any report 
that might be made, was one which, if known to the defendants, they 
were not bound to regard; for it was their right to have the partition 
made and the litigation ended at the earliest period at which this 
could be legally done. 

The averments in reference to the sale of some of thetractsof land 
set apart to the appellant, under execution, and for taxes, are not suffi- 
cient to show that title passed by any of these sales. If, however, 
the title to any of the lands set apart to the appellant has failed by 
reason of any fact existing before the partition was made, this would 
not constitute a sufficient reason for setting aside a partition of many 
tracts of land in which separate and entire tracts were set apart to 
each party, unless otherwise the appellant could not be protected. 


“The decree of the court confirming the report of the commission- 
ersin partition * * shall havethe same force and effect as a full 


warranty deec of conveyance from such other party and each of 
them,’’ is the declaration of the statute. R. S., 3483. 

If title to any of the tracts of land set apart to the appellant fails 
by reason of facts existing at the time partition was made, she will 
be entitled to the same relief against the defendants in the partition 
suit, who received shares, as though each of them had conveyed such 
land as she received to her by deed with general warranty of title. 
She will also be entitled to recover from them any sums of money 
whicit she may necessarily expend, to remove any encumbrances from 
the land set apart to her, which may have existed at the time parti- 
tion was made 

[fany lands in which the parties to the former suit were jointly in- 
terested. were not therein partitioned, that does not affect the right 
of either party yet to have such land partitioned 

The prayer of the petition is that the partition be set aside, and 
the court below could not have. understood that the appellants 
were seeking such relief as we have indicated they would be entitled 
to on failure of title to land set apart to Mrs. Harn. The pleadings, 
as they stood, did not state facts which would have entitled them to 
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such relief, and the appellants declining to amend, otherwise than by 





swearing to their petition, the court did not err in dismissing the 
vase. The judgment will be affirmed. 







AFFIRMED. 





[Opinion delivered March 5, 1886. ] 































Tuos. C. NYE v. JAs. B. HAWKINS FET AL. 
Case No. 2217. 


1, TRESPASS TO TRY TITLE—ALLEGATIONS—PRACTICE—An allegation of some adverse 
possession or claim is a necessal part of the petitior na ictl 
to try title. See opinion for allegations held insufficient to « nstitute the 
statutory acti 


2. SAME—DISPUTED BOUNDARY—A dispute as to boundaries 1 let ined* in 


an action of trespass to try title, but only where facts ‘ le 1 sufficient to 


support that acti 


3. SAME—EouiTY—W hen, in addition to the confusion of b ies, there is suffi- 
cient equity to give jurisdiction to a court of equit the tatut \ action of 
trespass to try title may be used, and the dispute as to ndat determined 
therein. 

4. SAME—EQUITABLE RELIEF—A confusion of boundaries alone does not justify ‘ 
resort to equity there must be, in addition, some « iit . ‘ nduced by the 
act of the parties—as fraud, confusion of occupancy, negligence, omission or 
misconduct (Authorities cited 

5. SAME—PRACTICE—Equity will not grant relief unless the yundary cannot be 


otherwise determined Averments of the true locality of a boundary line, and 
that natural objects are still in existence by which sucl lity may be accu- 
rately fixed, show that such line is, within the meaniz f the law, determined. 


6. SAME—ADVERSE POSSESSION OR CLAIM—Before granting relief, equity requires the 
plaintiff to show i clear title to land in the defendant’s ession \uthori- 
ties cited.) This rule might be extended to allow relief to the plaintiff in cases 


of disputed boundaries where there is an adverse claim without possession, 


provided the other facts were sufficient to justify the interposition of equity. 


“I 


CASE REVIEWED—George v. Thomas, 16 Tex. 74, reviewed 


APPEAL from Matagorda. Tried below, before the Hon. Wm. H. 
Burkhart. 

This cause, as it appears in 59 Tex. 97, is an action of trespass to 
try title. By the amended original petition, it was converted into a 
suit to establish a disputed boundary line. The general and special 
exceptions of the defendant’s second amended original answer were 
sustained, and the case dismissed. The facts are sufficiently stated 
in the opinion of the court. 
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Peareson & MecCamly, for appellant, that the petition was good 
upon general exception, cited: Martin 7. Brown, 62 Tex. 467; Collin 
». Warren, 63 Tex., 318; Rules, District Court, No. 17. 

As to the sufficiency of the petition, upon special exceptions to the 
facts stated to procure a settlement of the boundary, and to the 
change of the nature of the action, they cited : Hubert v. Bartlett, 9 
Tex. 98: MeCown v. Hill, 26 Tex. 359; Dement 7. Williams, 44 Tex. 
158: Robertson v. Mosson, 26 Tex. 249; Castleman v. Pouton, 51 
Tex. 84: Corp. Sao Patricio v. Mathis, 58 Tex. 242 ; Davis v. Smith, 
é1 Tex. 18; Boon v. Hunter, 62 Tex. 583, 584; Stafford v. King, 30 
Tex. 270: Muller wv. Landa, 351 Tex. 266; Blumberg v. Mauer, 37 
Tex. 2; Spence vo. McGowan, 53 Tex. 52; Johns 2. Schutz, 47 Tex. 
579; Barbee v. Stinnett, 60 Tex. 167 ; Reeves v. Roberts, 62 Tex. 551; 
Jones v. Andrews, 62 Tex. 652, 653; 1, Wait’s Act. and Def., p. 720, 
sec 10. 

The following are cases to settle boundaries, but not in the form of 
trespass to try title: George v. Thomas, 16 Tex. 74; Swisher z. 
Grumbles, 18 Tex. 164; Browning’ v. Atkinson, 37 Tex. 633; Id., 
Smith v. Russell, 247; Wood v. Huffman, 5 Tex. Law Rev. 384; Hop- 
kins 7. Wright, 17 Tex. 35; Williams v. Randon, 10 Tex. 74; Id. 
Ayres v. Cayce, 99; Morrison ». Walker, 22 Tex. 19; Id., Weather- 
ford 7. Van Alstyne, 22; Irvine v. Bastrop, 52 Tex. 485; Governor 2. 
Burdett, 27 Tex. 56, 57; Wooldridge v. Hathaway, 45 Tex. 380; 
McRee v. Brown, 45 Tex. 507; McLane v. Belvin, 47 Tex. 502; Tel. 
Co. v. Brown, 62 Tex. 536; Hanrick v. Hanrick, 63 Tex. 622; Thon- 
venin v Lea, 26 Tex. 614; Rules Distict Court, No. 12; 47 Tex. 618; 


Jones v. George, 56 Tex. 152. 


Ballinger, Mott & Terry, for appellees, that the exceptions were 
properly sustained, cited, R.S., Art. 4784, Tyler’s Law of Bounda- 
ries, chap. 22, 269-280 ; Story’s Eq., sec. 615-617 ; Adams’ Kq., 237, 


238 (Ed. 181) ; Bispham’s Eq., see. 503, and cases there cited. 


STAYTON, ASSOCIATE JUSTICE.—This cause was before this court 
at a former term and is reported in 59 Tex. 97. The action, as it then 
stood, was one of trespass to try title, the petition containing the 
averments usual and necessary in such an action. Since the former 
judgment was reversed and the cause remanded, the petition has been 
amended. By the petition, as amended, the plaintiff neither asserts 
that the defendants have, or ever had, possession of the land, or any 
part of the land claimed by him, which he describes by metes and 
bounds, nor that they have ever asserted claim thereto. R. S., Art. 
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4790. He expressly alleges that neither of the defendants has eyer 
had possession of the land which he claims, and while he alleges that q 
controversy has arisen between them as to the true line between the 
lands which he claims and the land which he describes, and admits 
belongs to the defendants, yet he does not allege what the controversy 
is; does not allege that they claim the land which he asserts is his, 

So far as we can know from the petition the controversy may not 
involve any claim by the defondants, which, if admitted, would take 
from the plaintiff any land of which he claims to be the owner. 

In this state of the pleadings the allegations are manifestly not such 
as are essential in an action of trespass to try title. 

A petition which does not allege an adverse possession or claim, in 
such an action, is bad, and subject to general demurrer. It is evident 
that it was the intention to abandon the action of trespass to try title, 
and to establish a boundary between the land described and claimed by 
the plaintiff, and that described by him and alleged to belong to the 
defendants. With a view to this the petition describes minutely the 
tracts of land alleged to belong to the respective parties, and places 
the lower boundary of the defendants’ land at fixed points, which are 
said to be at the places where the line was actually placed by natural 
objects called for in a deed made in the year 1842, through which the 
defendants’ claim. It is not denied that this line was located by 
natural objects called for and existing at the time the deed above 
referred to was made. The titles of the respective parties are fully 
set out in the petition, from which it appears, that, on December 22, 
1880, the plaintiff bought from the heirs of the original grantee the 
unsold part of a league of land, of which that allged to belong to 
the defendants, and other tracts sold before that time, were a part. 

The petition then contains the following averments: ‘* Plaintiff 
further represents that there is no question of title involved between 
him and defendants, he admitting defendant’s title to all the land con- 
veyed as aforesaid by Duke to Sheppard, they having acquired the 
same since and being now the owners thereof, and defendants admit- 
ting his title to all the land in said league south of said tract sold by 
Duke to Sheppard, and west of Canoe Bayou, but a dispute has aris- 
en between him and said defendants as to the proper locality of the 
lower line of said tract, and as to the place or locality where stood 
the said mesquite tree described in and referred to in said deed from 
Duke to Sheppard, and as to the quantity of land which plaintiff 
owns in said league, and plaintiff cannot use or enjoy to any advan- 
tage his said land in said league until the true boundary line between 
his and said defendants’ land is fixed, declared and established by 
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the proper decree of your Honor’s court; that neither of said de- 
fendants is in actual possession of said 791 acres, or any part there- 
of, nor have they or either of them ever at any time been in such 
actual possession thereof.’’ 

This is followed by a prayer to have a boundary line established by 
decree and that he be quieted in his title to the land claimed by him. 

It is often the case that a disputed boundary line gives rise to acts 
or claims in which an action of trespass to try title may be maintained, 
and this is the usual remedy in such cases. No such acts or claims as 
would be sufficient to maintain that action being alleged, the inquiry 
arises whether an action simply to establish a boundary line may be 
maintained under the averments of the petition. 

That courts of equity from early times, under certain circumstances, 
have exercised such a jurisdiction, is true, but no case is found in 
which this power was exercised on the sole ground that a boundary 
yas in controversy. ‘* The general rule now adopted is, not to enter- 
tain jurisdiction in cases of confusion of boundaries, upon the ground 
that the boundaries are in controversy, but to require that there 
should be some equity superinduced by the act of the parties, such as 
some particular circumstance of fraud, or some confusion where one 
person had ploughed too near another, or some gross negligence, 
omission or misconduct on the part of the person whose special duty 
it is to preserve or perpetuate the boundaries.’’ Story’s Eq., 615; 
Pomeroy’s Eq., 1384-1385; Adams’ Eq 237; Tyler on Bound., 256- 
280; 2 Leading cases in Eq., 680. 


; These elementary works refer to many cases, illustrating the ques- 
) tion. In this case there is nothing shown in reference to the conduct, 


situation, or relation of the parties to each other, or to the land, which 
gives rise to any peculiar equity. 


The parties are shown to hold separate and distinct legal titles to 
different tracts of land ; neither fraud nor neglect of duty is alleged 

; against the defendants ; no such relation is shown between the parties 
J as made it incumbent on the part of the defendants to preserve every 





evidence of the true boundary ; in fact, the averment is, that the true 
boundary was established more than forty years ago, and that natural 


' i objects called for to identify it, still exist, by which the plaintiff is 
now able definitely to allege where the true boundary line is. 

One of the settled rules of equity, in cases of confusion of boundary, 
t is, that a court of equity will not undertake to grant relief, unless it 


be shown that, without the assistance of the court, the boundaries 
cannot be found. Millar v. Warmington, Jacob & Walker’s Ch. Rep., 
471. 
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When a plaintiff is able to aver the true locality of a boundary line 
and that the natural objects, called for in a deed to fix its true loea}- 
ity, still exist, and does so aver, he then shows a case, in which, with. 
in the meaning of the law, no confusion of boundary can exist. The 
ceed, through which the defendants claim, fixed their lower line at q 
mesquite tree, but reference was made to other natural objects to point 
out its true locality, and, in reference to these matters, the petition 
alleges, that ‘‘ the said mesquit tree is no longer in existence, but the 
bluff, and the rush flat, or marsh, and other objects descriptive of the 
locality of said tree, are in existence, and have undergone no material 
change since the execution of said deed from Duke to Sheppard, and 
the bluff, rush flat, or marsh, ete., are at the place herein before 
designated, in describing the place where the said tree, in faet, did 
stand, and are susceptible of ready identification, and to this point 
defendants own, and no further, and plaintiff owns all the land south 
of said two thousand acres, or below the lower line thereof, and west of 
Canoe bayou, being, as aforesaid, seven hundred and ninety-one aeres,” 

Another rule in equity is, that, in order to obtain relief from a court 
of equity, the plaintiff must show a clear title to some land in the 
possession of the defendant. Godfrey 2. Littel, 1 Russell & Mylne, 
59: s.c.2R.& M., 630; Attorney General v. Stephens, De G., M. & 
G., 111. 

This rule, perhaps, might be extended here so as to embrace cases 
in which, without possession, there is an adverse claim arising from 
a disputed boundary, if the other facts were such as to justify the inter- 
position of a court of equity. It may well be questioned whether a 
case can here arise in which one owner of land may not have full 
relief against the owner of contiguous land, through an action of 
trespass to try title, where there is an adverse holding or claim grow- 
ing out of a disputed boundary line. 

The facts which would authorize a proceeding in equity to settlea 


disputed boundary, under the settled rules governing courts of equity 


in England and America, would here authorize the statutory aetion 
of trespass to try title, in which the question of true boundary may 
be as definitely settled as in any other form of procedure. . When, 
by such an action, complete relief can be given, a court of equity 
would refuse to act. Wetherbee v. Dunn, 54 Cal. 249; Doggett 2 
Hart, 5 Fla. 232: Woleott v. Robbins, 62 Conn. 2536; Perry rv. Pratt, 
31 Conn. 433 ; Tillmes v. Marsh, 67 Pa. St. 508; Story’s Eq. 619 ; Pom- 
eroy’s Eq.- 1384, 1385; Wake v. Conyers, and cases cited in 2 Ld’g 
Cases in Equity, 840; Topp 2. Williams, 7 Humph. 569; Norris’ Ap- 
peal, 64 Pa. St. 275. 
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le ; The case of George v. Thomas, 16 Tex. 74, was one brought to 
l- establish a boundary line between persons, one of whom owned the 
1- upper half of a league of land and the other the lower, but between 
1e them no division line had ever been established, nor were those points 
a from and to which the division line should run fixed in the deeds 
it under which they held. 

n In that case, as no division line had been established, nor points 
e given from and to which, or from which, by course, the dividing line 
e might be run, the court held that the action was maintainable, on the 
il theory that the conveyances through which the parties claim, convey- 
d ing, as they did, to one the upper and to the other the lower half of 
e the league without further determination of points at which the lower 
d line of the one and the upper line of the other should be, were exee- 
it utory conveyances, passing the title, but not ascertaining the bound- 
h aries of the land conveyed. 

f The court, however, held that proof that the dividing line had been 


run would be a complete answer to the petition; and the same result 








t would doubtless have followed had it been shown that by the convey- 
e ances the dividing line was required to begin at a point accurately 
‘s described, and thence run a given course for a certain distance, or to 
4 a certain object; for, in such a ease, the dividing liné, though not 
actually run, would be, in law, fixed. 
8 The prayer of the plaintiff to be quieted in his title was as much 
n wanting or deficient in facts averred, necessary to support it, and to 
R entitle him to the relief sought, as was the prayer we have considered. 
‘ Giving to the petition every reasonable intendment to which it is 
i entitled, we are of the opinion that it does not state facts sufficient to 
f authorize the maintenance of the action, and we therefore hold that 
the court below did not err in sustaining the general demurrer. 
The judgment will be affirmed. 
a ’ AFFIRMED. 
y [Opinion delivered March 5, 1886. ] 
n : 
y : 
\ 4 
y a 
* t 
. J. W. PARKER ET AL. V. W. W. BAINES ET AL. 
‘ Case No. 2224) 
™ 1, GRANT—TRESPASS—ACTUAL ENTRY—The elder title of a prior grantee draws to it 





the seisin of the entire tract covered thereby. A party claiming title under a 


junior grant may, by taking actual possession, dispossess the prior grantee to 
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. JUNIOR TITLE—CONSTRUCTIVE POSSI SSION— Without actual entry, 


. PossESSION—EXTENT—Two grants conflicted, and the second grantee was 


the extent of the second grant. But upon actual possession being taken by 
the prior grantee, the adverse holding of the trespasser becomes limited to his 
actual enclosure and improvements. (Evitts v. Roth, 61 Tex. 81 ; Whitehead » 
Foley, 28 Tex. 289 ; Horton v. Crawford, 10 Tex. 338 ; 


zen, 26 Tex. 38.) 


Cunningham v. Fraudt- 


the holder of a 


junior title can have no constructive possession. Whatever locations may be 


made upon an elder grant, so long as no actual possession is taken, the title of 


the prior grantee to the elder grant remains unimpaired. 


. TRESPASS—REMEDY—Whenever actual possession is taken by a subsequent 
grantee or other trespasser, the prior grantee must take notice of the trespass 
and protect his title by taking actual possession or bringing suit within the 
proper period of limitation. 

. LIMITATION—ADVERSE POSSESSION—To set the statute of limitations in motion, 
there must be a possession, actual, visible, notorious, distinct and hostile. It 
is not sufficient if it be ‘upon land of another, or of the opposing claimant. 
(Robinson v. Lake, 14 la. 424.) 

. STATUTE CONSTRUED—The statute requires suit against parties claiming under 


title, or color of title, to be commenced within three years next after the cause 
of action shall have accrued. This means the time when actual entry upon 
the plaintiff’s land shall have occurred. The mere assertion of an adverse 
claim, unaccompanied by adverse possession, cannot bar the owner’s remedy. 

in 
actual possession of a part of his grant not covered by the prior grant; held, 
that the possession was not a constructive possession of the land in conflict, 


adverse to the prior grantee. 


. CASE OVERRUI ED—Jones v. Menard, 1 Tex. 771, overruled 
. CASES DISCUSSED—Ellicott v. Pearl, 10 Pet. 414; Clarke v. Courtney, 5 Pet. 819; 


and Peyton v. Barton, 53 Tex. 298, discussed. 


APppEAL from Fort Bend. Tried below before the Hon. W. H. 


Burkhart. 


This case was before this court at a former term, and is reported 


in 58 Tex. 15. The tract of eight hundred and sixty-three acres in 
controversy was a part of a half league grant to lL. N. Charles in 
1831, and also of the league grant to Brookshire in 1835. Plaintiffs 
claimed under the former grant; defendants under the latter. In 
1842, one Harry took lawful possession of the Charles grant, but was 
not in actual possession of the portion covered by the conflicting 
3rookshire grant. Brookshire took immediate possession of his grant, 
but was at no time in actual possession of the portion covered by the 
prior Charles grant. The other necessary facts are stated in the 
opinion of the court. 


Defendants answered by demurrer, not guilty, limitation of three, 


five and ten years, and suggested valuable improvements. The ease 
was submitted to the court and resulted in a judgment for defen- 
dants. 
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: P. E. Peareson, for appellants, that limitation will not vest title in 
an adverse occupant unless his possession extends to the land in con- 
flict, cited: Peyton v. Barton, 53 Tex. 302; Bunton v. Cardwell, 53 
Tex. 408; Evitts v. Roth, 61 Tex. 81; Frisby v. Withers, 61 Tex. 
143, and authorities there cited. 

That the constructive possession of the senior title overcomes that 
of the junior title, cited: Horton v Crawford, 10 Tex. 388, and cases 
there cited; {Breckenridge v. Ormsby, 19 Am. Dee. 78; 1 J. J. Mar. 
236; Evitts v. Roth, 61 Tex. 84; Clarke v. Courtney, 5 Peters, 354; 
Sedg. & Wait on Trial Title to land, see. 770. 

The following additional authorities upon limitation and conflict 
of surveys were cited: Ellicott 7. Pearl, 10 Peters, 432; Hayes v. Bar- 
rera, 26 Tex. 51; Ballard v. Perry, 28 Tex. 347; Whitehead v. Foley, 
98 Tex. 268; Charle v, Saffold, 13 Tex. 94; Jones v. Menard, 1 Tex., 
771; Read v. Allen, 63 Tex. 158; Cunningham v. Fraudtzen, 26Tex. 39. 


W. L. Davidson, for appellees, cited: Parker v. Campbell, 21 Tex., 
763: Burnett v. Henderson, 21 Tex. 588; Borden v. Houston, 2 Tex. 
594; Kimbro v. Hamilton, 28 Tex. 580; Portis v. Hill, 30 Tex. 529; 
Bragg v. Lockhart, 11 Tex. 160; Footran v. Ellis, 58 Tex. 245; Cole- 
man v. Smith, 55 Tex. 259; Hoxie v. Clay, 20 Tex. 586; George z. 
Thomas, 16 Tex. 89; Ballard v. Perry, 28 Tex. 347; Parker, v. Baines 
59 Tex. 15; Nearhoff v. Addleman, 31 Pa. St. 279; Semple v. Cook, 
50 Cal. 26; Argotsinger v. Vines, 82 N. Y. 308; Thompsom vz. Bur- 
hous, 79 N. Y. 97; Wood on Limitation, sees. 261-267. 


WILLIE, CHIEF JUSTICE.—The appellants claim title to the land 
in controversy, under a grant to Isaac W. Charles, made March. 25, 
1831; the appellees claim under a grant made to N. Brookshire, October 
5, 1835. There is a partial conflict in the tracts of land located 
and surveyed by virtue of these grants, and the Charles, being the 
older, must prevail against the Brookshire title, unless those claim- 
ing under the latter can sustain their defences under the statute of 
limitation. It is clear from the record that possession under the 
Charles grant was never taken until the year 1842, and that Brook- 
shire took possession of his land so soon as it was granted, and lived 
upon it continuously for eighteen years, until he died. Brookshire 
settled upon, and improved, that portion of his grant which did not 
conflict with the Charles survey, and never, at any time, had actual 
possession of any portion of the interference. 

The first settlement upon the conflict under the Brookshire title 
took place in 1840. This settlement was under a deed to W. W. 
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Walker, made by Brookshire, for three hundred and twenty acres of 
the Brookshire grant. It could not, therefore, inure to the benefit 
of any other portion of that grant, except such as was covered by the 
deed to Walker ; and, as the owners of the Charles title took posses. 
sion in 1842, the adverse possession of Walker, or those Claiming 
under him, was, after that date, confined to their actual enclosures, 
or improvements. The same may be said in reference to other settle- 
ments made upon the conflict under the Brookshire grant, all of whieh 
were subsequent to 1842; for, it is well-settled law, that from and 
after the time when the owner of the elder grant enters into actual 
possession of his land, the adverse holding of those claiming any por- 
tion of it under a junior title, is limited to their actual possession, im- 
provements orenclosures. Evitts v. Roth, 61 Tex. 81; Whitehead », 
Foley, 28 Tex. 289 ; Hunnicutt v Peyton, 12 Otto 333. 

The record discloses that the defendants, Moore, McLeod, Cooper, 
Simonton, McNeal and Sheriff took actual possession of portions of 
the conflict, claiming under the Brookshire grant, subsequent to the 
possession of the Charles grant, pending which the defendants claim 
and held such possession for more than three years before the com. 
mencement of this suit. The first five of these improved, each, ten 
acres, and Sheriff one acre of the land, lying in the interference. The 
remainder of the defendants either did not settle upon the land in 
conflict, or settled there within less than three years before this action 
was brought. 

The judgment below should therefere, in any event, have gone 
for each of the defendants named above, for the number of acres im 
proved by him upon the conflict. Whether they should have recovered 
more, or the defendants who had never settled upon or improved the 
disputed land, should have recovered at all, must depend upon the 
effect to be given to the original and continued possession of Brook 
shire, to whose rights all the defendants who recovered judgment be- 
low succeeded. He and Walker, his vendec of three hundred and 
twenty acres of the tract, together, had been in actual possession ofa 
portion of the Brookshire grant, lying outside of the interference, for 
about seven years, when the owners of the Charles grant first settled 
upon it. The lengthof possession was sufficient to bar a recovery by 
those claiming under Charles. The only question then is, was the 
character of the possession sufficient for that purpose ? 

It is settled law that the older title draws to it the seisin of the en- 
tire tract covered by it. Horton v. Crawford, 10 Tex. 388; White 
head v. Foley, supra; Angell on Lim., see 400. 

Upon entry by one claiming under a different title the owner of the 
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older grant is dispossessed to the full extent of the boundaries called 
for in the title of the disseisor. Whitehead v. Foley, supra; Evitts 2. 
Roth, supra; Cunningham v. Fraudtzen, 26 Tex. 38. But if such 
owner himself take actual possession of his land the seisin of the 
trespasser is limited to his actual enclosure and improvements from 
the date of the time of the owner's entry. Evitts v. Roth, supra. 

The constructive possession of the claimant of the junior title is 
therefore wholly dependent upon his actual entry upon the land. When 
the latter has not taken place there is nothing to which constructive 
possession can attach, and the seisin of the true owner embraces the 
entire tract. 

It matters not, therefore, what locations may be made upon the 
older grant, so long as there is no actual possession taken of any part 
of them, the constructive possession of the owner continues ; and, as 
there cannot be two seisins of the same land, the junior locations 
must yield to the prior grant. The owner of land is not bound 
to enter upon it for the purpose of protecting his title. So long 
as no trespasser invades his property, he may rest secure from danger 
of having any portion of it wrested from him by lapse of time. 
But, so soon as an adverse entry takes place, he is put upon notice 
that his rights are imperiled, and he must protect himself aecord- 
ingly. He mustinform himself of the limits of the trespasser’s claim, 
and know that he will be deprived of his land to that extent, unless he 
take actual possession, or bring suit within the proper period of 
limitation. But, to give him such notice, there must be a tres- 
pass upon his property, and not a mere entry upon land of others, 
or of the opposing claimant, himself. It is necessary, to set the 
statute of limitations in motion, that the possession be actual, visible, 
notorious, distinct and hostile. Robinson v. Lake, 14 Iowa 424. 

That possession cannot be of this character as against the true 
owner, which is not upon his land, but upon the premises of the 
opposing claimant. In such case, it is, in fact, as in appearance, 
the enjoyment of a right to which the latter is entitled by law, and 
should be construed as such, rather thanas an attempt to encroach 
upon the rights of another. The settler upon land of his own is not 
a trespasser upon the land of his neighbor, and without a trespass there 
can be no disseisin of an older title. Our statutes require suit 
against pariies claiming under title, or color of title, to be commenced 
within thre» years next after the cause of action shall have accrued. 
This can m:an nothing else than the time when an actual entry upon 
the plainti:’’s land shall have occurred. Suit may be commenced 
against one setting up an adverse claim to the land ; but the right of 
VOL. LXV—:9 
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action is never barred upon the lapse of the designated time, after the 
assertion of such claim, unless actual possession has accompanied it 
for that length of time. The law does not force the owner to moye 
until he is warned by an encroachment upon his own land ; he is not 
bound to take notice of what occurs upon adjoining tracts. He must 
know the extent and location of his own boundaries, or of any lines 
that may have been run, or improvements made within them, by a 
claimant under another title. He is not expected, nor even author. 
ized, to search the premises of others, to find out where their lines are 
run, and whether or not their improvements are included within 
them. Brownson v. Scanlan, 59 Tex. 222. 

These views lead us to the econelusion that Brookshire’s actual POs- 
session of a portion of his grant, not in conflict with the Charles sur- 
vey, could not avail those claiming under him to, sustain their plea of 
the statute of limitations. 

This conclusion is in harmony with all the decisions upon the ques- 
tion to which we have had access, except the case of Jones v. Menard, 
1 Tex. 771. In that case, the ruling upon the question of limitation 
was not necessary to the decision of the cause. The authorities cited 
in support of the views of the eminent jurist who delivered the opin- 
ion, were the act of February 5, 1840, see. 21; Ellicott v. Pearl, 10 
Pet. 414; Clarke v. Courtney, 5 Pet. 519; Anderson v. Darby, 1 Nott 
and MeCord, 371. 

The statute referred to is admitted in the opinion to have been no 
more than what the law would have been had it not been passed, viz: 
That possession of part of a tract of land should not be construed as 
possession of the whole, when any actual adverse possession could be 
proved. Hence, the statute could have had no effect in bringing 
about the decision. It announces a prinefple universally held, and 
especially relied on in this opinion. 

In the three cases cited there was actual possession under the junior 
grant of the land in conflict. Hence, any expressions, if there were 
any, contained in the opinion announcing that possession outside the 
conflict would satisfy the statute of limitations, would have been 
obiter dictu. But there are none. The courts, it is true, announce 
the universally received doctrine that actual possession of part gives 
constructive possession of all the land contained in the disseisor’s 
muniment of title, when the holder of the older grant is not in actual 
possession ; but this announcement must be taken in connection with 
the facts of each case under decision, in which the actual possession 
referred to was within the limits of the older grant. See also, Eifert 
”, Read, 1 Nott & McCord, 373. 
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In Ellicott 7. Pearl, the defendant settled upon and enclosed land 
outside of the conflict, but his fences did not extend to the land with- 
in the older grant, though he claimed that by other acts of trespass 
he had taken actual possession within the limits of the latter. The 
court held that a fence was not indispensable to constitute possession, 
put that many other acts, such as entering upon land and making im- 
provements thereon, making a crop, felling and selling trees, ete., are 
effective for that purpose. If, in the view of the court, the admitted 
actual possession outside of the interference was sufficient to give con- 
structive possession within it, there was no necessity of devoting so 
much space, or any attention whatever, to the question as to im- 
provements made by the defendant upon the demandant’s land. 

Ellicott v. Pearl, and Clarke zv. Courtney’s heirs, were Kentucky 
eases, and the decisions of that state were mainly referred to upon 
the question of possession as applied to the statute of limitations. 
These decisions, as well as others made by the courts of that state, 
hold, in effect, as said by Ch. J. Bozle, in Fox v. Hinton, 4 Bibb, 
559, referred to in Ellicott v. Pearl: ‘* If, indeed, the person making 
such entry had a right of entry as to part of the land, and not as to 
the residue, his entry upon that part to which he had right would not 
be construed to give him possession to that part to which he had no right. 
See also Trimble zv. Smith, 4 Bibb, 257; Smith v. Mitchell, 1 Marsh. 
(Ky.) 270. 

But weare not without knowledge ofthe views ofthe supreme court of 
the United States upon this question when directly presented to them 
for decision under our own statute, for they held, in White z. Burnly, 
20 How. 225, that, in order that the statute of limitations shall begin 
to run, the defendant claiming under a younger title which conflicts 
with an older one, must have been in actual possession of the part 
which was overlapped by the older title. 

We think, therefore, that, in so far as the case of Jones v. Menard 
decides to the contrary, it is unsupported by principle or authority, 
and we should not hesitate to overrule it, had that not been in effect 
done by the case of Peyton v. Barton, found in 53 Tex. 298. It is true, 
some distinction was attempted to be drawn in that case between it 
and the case of Jones v. Menard, but it is clear that if the latter can 
be sustained, the former cannot. Barton had undisputed actual pos- 
session of three hundred and twenty acres of land conveyed to him by 
the owner of the junior title, and his tract lapped over upon the 
older grant under which Peyton claimed; but his actual possession 
was upon that part of his land not in conflict with Peyton. The 
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question submitted to this court was precisely that before it in Jones 
v. Menard, and it met with a decision directly contrary to what it had 
then received, and in accordance with this opinion. That case was 
subsequently confirmed by the decision in Bunton v. Cardwell, 53 
Tex, 408, and has been referred to with approval in other cases de. 


termined by this court: Evitts v7. Roth, supra; Parker v. Baines, 59 
Tex. 18. 
We are, therefore. of the opinion that the court erred in holding, ag 


shown by its conclusions of law, that, ‘** when there is only partial 
‘conflict of survey, the statute runs in favor of the adverse occupant 
under the junior title, although his possession does not extend to 
any part of the land in dispute, which is within the contlict.”’ 

For this error the judgment is reversed and will be rendered here 
in favor of each of the appellees, Moore, McLeod, Cooper, Simonton, 
McNeal and Sheriff, for the respective amounts in their actual 
possession as heretofore stated, amounting in all to fifty-one acres, 
and for the appellants for the remainder of the land claimed by them 
in their petition, and for the costs of this court and the court below. 

REVERSED AND RENDERED. 
[Opinion delivered March 5, 1886. ] 


H. C. EDRINGTON Vv. F. R. PRIDHAM. 


(Case No. 2123.) 


1. RECEIVER — ORDER OF APPOINTMENT — DISOBEDIENCE — CON 1PT — PRACTICE— 
The duly appointed receiver of a ec ration exhibited . le f appoint- 
ment to its treasurer, and demanded the funds of the t his hands 
The treasurer declined to give them up, on the ground t tt der was not 
sufficiently specific to justify him in so doing he é , ed for an 
order of court commanding the treasurer to show caus¢ ‘he should not 
pay to the receiver the mone specified, and uponal! i ( i an order 
commanding such payment, under such penalties as the tn deem proper 
to enforce obedience to the decree f/e 

(1) That if the receiver was appointed upon an insufficient showing the order 
was erroneous and subject to revision, but not void or open t iteral attack ; 
(2) The treasurer, having notice of the order, was bo iin duty to turn over 
the money in his possession to the receiver, on demand lo act upon a techni- 
cal construction of the words of the order and place himself in a position in 
which he could not comply, in case his interpretation | ed incorrect, was 


rashly contemptuous 
(3) That he proceeded under the advice of counsel might mitigate, but could 


not excuse, the offens¢ Authorities cited. 
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(4, The punishment for contempt is by fine or imprisonment, or both. There 


is no authority for awarding in such proceedings a judgment in favor of the 


private prosecutor for a sum of money to be collected by execution, and the re- 
ceiver in this case was not entitled to such a judgment against the treasurer 
for the amount withheld; 

(5) See opinion for proceedings held not to constitute a civil suit sufficient 
to support a udgment for the funds withheld from the receiver : 

(6) A judgment, suc h as only a civil suit would authorize, rendered in a pro- 
ceeding which neithe the court nor either of the partic s considered or treated 
as a civil suit in the inception and progress, is scarcely void, but certainly 
irregular 


Error from Victoria. Tried below, before the Hon. H. Clay 
Pleasatits. 

The Texas Continental Meat Company, a corporation under the 
laws of Texas, was, up to about April 16, 1884, engaged in the busi- 
ness of slaughtering, refrigerating and selling dressed beef, at two 
slaughtering and refrigerating establishments, one of which was 
located at Victoria, and the other at Fort Worth. The business of 
the company was managed by a board of thirteen directors, six of 
whom were residents of Victoria, or vicinity, and managed the busi- 
ness at Victoria, and the remaining seven were residents of Fort 
Worth, and conducted the business there, having their chief secretary 
and treasurer at Victoria, and a local secretary and treasurer at Fort 
Worth. The domicile of the company was at Victoria. 

A. F. Higgs was, at and before April 3 and 16, the president of the 
company; H. C. Edrington was the secretary and treasurer of the 
company at Fort Worth, and had in his possession, as treasurer, 
about $12,000, funds of the company. J. M. Mathis was vice presi- 
dent, and G. A. Levi, secretary and treasurer, both residing at Victoria. 
The company was then largely indebted in, to wit : The sum of $100,- 
000, and among others it was indebted to Ayers & Cannon, of Galves- 
ton, in the sum of $7,000, and to the firm of A. Levi & Co., (of whom 
G. A. Levi, secretary and treasurer at Victoria, was a member) of 
Victoria, in the sum of $10,000. On April 16, 1884, Ayers & Cannon 
and A. Levi & Co., together with A. F. Higgs, the president of the 
company, filed their petition in the district court of Victoria county, 
praying for the appointment of a receiver. They alleged, in substance, 
in their bill, that prior to its filing the company had pledged to the 
plaintiffs (except Higgs), all the money and other assets readily con- 
vertible into money. On the same day the district court of Victoria 
county, at Chambers, ‘made the following order, to-wit : 

‘Having considered the foregoing petition and heard the parties 
thereto, it is hereby ordered that F. R. Pridham be, and he is hereby 
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appointed receiver, as prayed for in the petition, with power to 
take possession of all property of the defendant, The Texas Conti- 
nental Meat Company, in whose possession soever it may be found, 
except it may be in custody under the writ or order of some other 
court, and preserve the same until the further order of this court,” 

The receiver immediately filed his bond and oath. 

On April 21, 1884, the majority ofthe board of directors, to-wit: 
seven thereof, constituting the local board at Fort Worth, ordered 
Edrington, as treasurer, to pay out and disburse the sum of $2,500, 
for the purpose of employing attorneys and paying legal expenses 
in defending the action brought by Ayers & Cannon, et al. On 
April 20, the receiver, defendant in error, exhibited the order of 
the court, made at Chambers on April 16; but* the affidavits of 
plaintiff in error and defendant in error were conflicting as to whether 
a demand was made upon Edrington by the receiver for the money 
in his hands at that time. At all events, the order of the court 
was exhibited on the 20th by the receiver to Edrington, who de- 
clined to pay the money over, alleging that the order was not suf- 
ficiently specific to justify him in doing so. On April 27, 1884, the 
receiver obtained a more specific order for the delivery of all money, 
as well as property, to him. With this last order Edrington eom- 
plied, by delivering to the receiver all the money then in his hands, 

On May 16, 1854, the defendant in error made application to the 
court for an order commanding plaintiff in error to appear at a day 
named during that term of the court, and show cause why ** he should 
not pay over to the receiver the amount of money above specified, and 
upon a hearing hereof for an order commanding the immediate pay- 
ment of the money to the receiver, under such penalties as the court 
may deem proper to enforce obedience to its decree and legal author- 
ity. Whereupon the court made the following orde 


‘* AYERS & CANNON ET AL. 
vs. From Minutes 1928, May 16, 1884, 
TEXAS CONTINENTAL MEAT Co. 


This day coming on to be heard the application of the receiver 
herein for an order of the court upon H. C. Edrington, to show cause 
why he did not pay over certain funds in his bands, alleged in his 
application, this day filed, to belong to the defendant company, an 
order is hereby made and entered in this cause as prayed for in the 
petition, and the hearing hereof fixed at the day of this term, when 
the cause shall be regularly called fortrial or disposition. And, 
thereupon J. W. O’ Neill, Esq., entered an appearance for H. C, Ed 
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rington to answer said order at the time hereinbefore designated.” 
On May 29, 1884, plaintiff in error, Edrington, filed his answer 
under oath to the rule, in substance as follows: That he was the 
local secretary and treasurer of the company at: Fort Worth ; that by 
the unanimous vote of the entire board he was made such secretary 
and treasurer, and placed under the exclusive direction and control of 
the portion of the board residing and managing the company’s 
affairs at Fort Worth; that all his disbursements of money as such 
treasurer in the course of the company’s business had been made under 
the direction of the local board, and that for some months prior to 
April 20, 1884, the local board at Fort Worth constituted a majority of 
the entire board; that the order of the court of April 16, 1884, was 
exhibited to him by the receiver on April 20, 1884, without any spe- 
cific demand upon him for the money ‘in his hands, but he did not 
consider it sufficiently specific to protect him in the payment of the 
money to the receiver; that, subsequently, on April 21, 1884, he had 
disbursed the sum of $2,500 under the order of the local board, and 
that, afterward, on April 27, 1884, the receiver having presented to 
him a more specific order requiring him to pay over all money in his 
hands, he did, in compliance therewith, pay over to the receiver all 
the money then in his hands; but that, in the mean time, and before 
the presentation of the last named order, the local board at Fort 
Worth had ordered the disbursement of the sum of $2,500, and that 
he had, in good faith, and in compliance with the order of the board, 
disbursed and paid out that amount; that he intended no contempt of 
court, and was amply able to respond in a civil suit for damages; to 
which answer the receiver replied by affidavit, admitting, substan- 
tially, the statements therein, except allegations as to the failure on 
his part to make a specific demand for the money in the first instance ; 
these he denied, and alleged that he had made a specific demand, and, 
in substanee, that he, Edrington. had acted in bad faith. 

After the entry of the order of May 16, 1854, the court took no 
further action in the matter of the rule against Edrington, although 
the main case was regularly called for trial, and interlocutory judg- 
ment rendered therein, on November 29, 1884, until May 30, 1885, 
when the court rendered the following judgment : 


**AYERS & CANNON ET AL. 
Vs. 
TEXAS CONTINENTAL MEAT Co, 


Now coming on to be heard the motion of the receiver herein filed 
on May —. 1854. against H. C. Edrington, the loeal treasurer and 
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secretary of said defendant company at Fort Worth, seeking to 
recover from H. C. Edrington the sum of $2,500, in his hands as 
treasurer, illegally held from the receiver, and the motion, together 
with the answers of Edrington, and the proof therein submitted being 
examined by the court, and the court being fully advised therein, jg 
of the opinion that the receiver herein is entitled to a judgment 
against Edrington for the full amount in said motion, charged to be 


illegally withheld from him by H. C. Edrington. Therefore it js 
ordered, adjudged and decreed by the court, that the receiver, F, R, 


Pridham, do have and recover from H. C. Edrington the sum of 
twenty-five-hundred (%2,500) dollars, for which he may have his exe- 
eution.”’ 

It does not appear from the judgment that either plaintiff in error 
or his counsel was present. From this judgement, writ of error was 
sued out. 


J. M. O' Neill and Ball & MeCart, tor plaintiff in error, cited: Pin- 
chain v. Collard, 13 Tex. 333; Moore v. Guest, 8 Tex. 117; Menard », 
Sydnor, 29 Tex. 257; Neill ¢ 
Tex. 12; Albany City Bank v. Schermerhorn, 9 Paige 572; Leverieh 
v. Loby, 7 La. Ann. 445; Souder v. Stout, 3 N. J. L. 415 


» Newton, 24 Tex. 202; Crow v. State, 24 


Stockdale & Proctor, for defendant in error, on res adjudicata, cited: 
Swiggart v. Harber, 4 Scammon 364; Saint v. Tupper 4 Smedes & 
Marshall, 261; Libby v. Rosenkrans, 55 Barb. 262; Matter of Day on 
complaint of Benson, 34 Wis. 638; Bowling Green Savings Bank 2, 
Todd et al., 64 Barb. 146. 

On the authority of the receiver and treasurer, they cited: Taylor 
on Corp., sec. 542 and cases cited; Davis v. Gray, 16 Wallace 216; 
Bowling Green Savings Bank 2. Todd et al. (cited above); Taylor on 
Corp., sees. 615, 616, 618; Morawetz on Corp., see. 559; Cowdrey V. 
R’y Co., 1 Woods 331; Ames v. Birkenhead Docks, 20 Beayv. 350; 
Reeves v. Cox, 1 Irish Eq. 247. 


ROBERTSON, ASSOCIATE JUSTICE.—In the suit of Ayres & Can- 
non and others against the Texas Continental Meat Company, the 
plaintiffs prayed for the appointment of a receiver, and the court, 
having jurisdiction of the subject matter and the parties, acted with- 
in its power in granting that relief. If, in making the appointment, 
the court proceeded upon an insufficient showing, the order was errone- 
ous and subject to revision, but not void or open to collateral attack. 
Dean v. Thatcher, 32 N. J. L. 470; Wood 2. Blythe, 46 Wis. 650, 
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The plaintiff in error, having notice of the order made in the main 
ease, aS the secretary of the Coutinental Meat Company, was bound 
jn duty to obey the order and turn over to the receiver on demand 
the company’s property, which included money in his possession. 
Lanshaw vz. Tracy, 4 Bissell 490. A decent respect for the authority 
of the court would have dictated the propriety of an appeal to it for 
the solution of any real doubt as to the extent of the order. For an 
agent of the company to act upon a questionable and technical con- 
struction of the words of the order, and place himself in a position 
in which he cannot comply if it is determined that his interpretation 
is wrong, is rashly contemptuous. That he has proceeded under the 
advise of counsel may mitigate, but cannot excuse, the offense. R. R. 
Co. v. Johnson, 8 Stew. (N. J.) 422; Smith v. Cook, 39 Ga. 191; 
Capet v. Parker, 3 Sandf. (N. Y.) 662. He, nevertheless, knew that 
he was disobeying the order, unless its true intent should happen to 
be his restrictive interpretation. 

The proceeding for contempt can properly end only in a judgment 
of acquittal and discharge, or conviction and sentence. The punish- 
ment is by fine or imprisonment, or both. R. 8., art. 1120; Rapalji 
on Cont., sec. 128. The proceeding is generally regarded as a prose- 
cution for an offense. Id. see. 95; Passmore Williamson’s ease, 26 Pa. 
St.1. We find no authority for awarding in such proceeding, as a 
softer penalty, or as a means to the same end, a judgment in favor of 
the private prosecutor for a sum of money to be collected by execu- 
tion. In some jurisdictions for contempt in civil cases, depriving a 
litigant of some right, the court is authorized by statute to require 
the offender to restore the status quo, or pay the damages, but the or- 
der is enforced by commitment. Robins v. Frazier, 5 Heisk. (Tenn ) 
100; Re Day, 34 Wis. 638 

The statute authorizes the district court to impose for contempt a 
fine not exceeding S100 Sut if this limitation is unauthorized (Ra- 
palji, see. 11) we cannot construe a judgment in favor of the receiver 
for $2,500, to be collected by execution, as an exercise by the court 
of its inherent power to fine for contempt. Such a judgment does 
not vindicate the dignity of the court; it redresses private injury. The 
prosecution of the plaintiff in error for contempt did not warrant 
the civil judgment against him. 

It yet remains to be determined whether the proceedings may not 
be considered as a civil suit sufficient to support the judgment. The 
receiver's affidavit states facts sufficient to show the civil liabil- 
ity, and the answer confesses enough of them to warrant ina regular 
suit the judgment rendered. But there was no prayer for any such 
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judgment, the receiver did not consider his affidavit or motion as the 
institution of a suit against the plaintiff in error; it is not entitled ag 
a Separate case, but as a part of the original suit; it is not signed by 
counsel, or docketed ; no citation is prayed, but instead an order to 
show cause is asked, returnable during the term then pending; the 
prayer is, that, upon hearing, the respondent be ordered to turn oyer 
the money to the receiver, to be enforced by the infliction of the pen- 
alties for contempt. 

The court did not consider the proceeding as a regular suit; but it 
directs the issue of an order to show cause returnable during the enr- 
rent term, and sets the hearing for the day during the term when the 
main case is called. The respondent treated the proceeding as a 
prosecution for contempt; he filed his answer in the form of an affi- 
davit entitled in the original suit, and seems to have made no further 
appearance. Atthe next term the court ordered that the ** motion” 
be continued. More than twelve months after the respondent's an- 
swer was filed, the receiver’s ‘*‘ motion’’ came on to be heard, and the 
motion, answer and proofs (supposed to have been Johnson’s affi- 
davit) ‘‘ being examined by the court,”’ the judgment complained of 
was rendered. The language of the judgment does not indicate that 
there was a trial as in regular suits. A judgment has been entered, 
such as only a civil suit would authorize in a proceeding which neither 
the court nor either of the parties considered or treated as a civil suit 
in its commencement, or progress, or trial. Sucha judgment would 
searcely be void, but it is surely irregular. The proceeding com- 
mented by the receiver could have been changed into a regular suit 
in its progress, but to warrant the judgment the metamorphosis should 
be complete before trial Valuable rights in the practice and mode 
of proceeding may depend upon the nature of the proceeding. These 
rights are lost if the case is treated by the court and the parties. in 
its progress and trial, as one kind of suit, and in the final judgment itis 
treated by the court as anothersort of suit. The judgment rendered was 
not prayed for by the receiver, it was not warranted by the proceed- 
ings upon which it is predicated, and must be reversed, and, that 
the district court may make such orders as will accomplish the 
merits of the case, the cause is remanded 
REVERSED AND REMANDED. 
[Opinion delivered March 5, 1886. ] 
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BE. W. CAVE v. Mayor, ALDERMEN AND INHABITANTS OF THE 
City OF HOUSTON. 
(Case No. 2232) 

1. Ciry TAXES—CONSTiTUTION CONSTRUED—Art. 11, sec. 5, of the constitution ex- 
cepts from the operation of art. 8,sec. 3, such municipal corporations as may 
have their charters granted and amended by special laws. Such cities may be 
authorized to levy and collect heavier taxes than those incorporated by general 
law, and one of these cities may be authorized to levy a heavier tax than an- 
other of the same kind. 

9, SamE—How COLLECTED—The weight of authority seems to be that when a statute 
does not provide an exclusive remedy for the collection of taxes, they may he 
enforced by suit 

8. CITATION—REVISED STATUTES, ARTICLE 1215—Our statute provides that a defend- 
ant shall be cited to appear at the next regular term, Wut it does not require that 
these words shall be used in the citation. See opinion for citation held suffi- 
cient. 

4, CITATION—VARIATION—JUDGMENT BY DEFAULT—See statement of facts for varia- 
tion between citation and petition, held not sufficient grounds for setting aside 
a judgment by default 


5. SAME—A detendant is not required to obey a void process ; but, if merely de 


fective, it brings him into court, and if he does not take his exception at the 


proper time, he cannot urge the defect as error in the court (Crain v. Griffis, 
14 Tex. 558 
6. JUDGMENT —PETITION- A VER MENTS- \ judgment cannot foreclose a lis n upon an 


entire piece ot property and direct its sale for taxes averred to have been 
assessed against a portion only of the pr yperty 


. JUDGMENT— MISTAKE—If the amount of recovery stated in figures in a judgment 


1 


differs from that stated in writing, but the recitals in the judgement itself show 
the former to be the true amount, the erroris not sufficient cause for the re- 
versal of the idgment 


8 CosTs—CHARGE AGAINST PROPERTY—In forclosing a lien upon several pieces of 


property, t court may charge the whole amount of costs against all the prop- 
erty. instead of taxing it p rata against the various pieces. 
9 TAXES—INTERI Interest is not recoverable on taxes unless the statute so ex- 
pressly provides \uthorities cited.) . 
Error from Harris. Tried below before the Hon. James Master- 


son 

Defendants in error, as plaintiffs below, filed this suit against the 
plaintiff in error, on October 20, 1884, to recover the sum of $530.90, 
with interest thereon, alleged to have been due to defendants in 
error aS municipal taxes for the years 1878, 1879, 1880, 1881, 1882, 
and 1885, upon the following property, lying within the corporate 
limits of the city of Houston: Block of lots four hundred and sixty 
three; lots six, seven, eight, nine, ten, and one-haif of eleven and 
twelve, in block one hundred and thirty-two; and one-half of block 
four hundred and sixty-nine; and to recover the additional sum of 
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Argument for the defendants in error 


$19.80, as taxes alleged to have been due upon miscellaneous prop- 
erty for the years 1879, 1880, 1881, 1882 and 18835. 

Plaintiff below claimed a lien upon each piece of property for the 
specific tax due thereon, and prayed for a foreclosure of the lien, and 
sale of the property for the satisfaction of the debt. 

Citation issued and was duly served upon the defendant below, on 
October 21, 1854. 

Defendant below, and plaintiff here, failed to appear and answer 
the suit, and on April 16, 1885, judgment was rendered by default. 
in favor of the defendants in error, and against the plaintiff in error, 
for the sum of $699.14, in figures, but for six hundred and ninety-two 
and 25-100 dollars, as written in words ; and the alleged lien upon the 
property, claimed by the defendants in error, was foreclosed by the 
judgment of the court, and the property ordered to be sold, and the 
proceeds of sale applied to the payment and satisfaction of the debt 


claimed by the plaintiffS below. 


i 


The judgment apportioned the lien as follows : 


Upon block 463... i Hae pie ~ .. $175 80 

lots 6, 7. 8,9, 10, and 4 of 11 and 12, block 152 491 30 

. block 469....... nd the ‘ 4 he o2 04 
Baker, Botts & Baker, tor plaintiff in error, on the error as to the 
amounts of the judgment, cited: Mussina v. Goldthwaite, 34 Tex. 


131; Walker v. Lewis, 49 Tex. 125; 1 Story on Prom. Notes, 23; 
Story on Bills, sec. 42, and note 

On citation, they cited: R.8., arts. 1215, 1443; Graves v. Robin- 
son, 22 Tex. 130. 

On costs, they cited: Clegg v. State, 42 Tex. 605; State vr. Baker, 
49 Tex. 763: Edmondson v. Galveston, 53 Tex. 157 

On interest, they cited: Ordinances City of Houston; Special Laws 


. 


l7th Leeislature, see. 


16th Legislature, see. 33, p. 13; Special Laws 
31, p. 4; Special Laws 1sth Legislature, see. 51, p. 20; 2 Desty’s 


American Law of Taxation, 717; Cooley on Tax.,. 15, note; Id. 300, 
note 4: Edmondson 2. Galveston, 53 Tex. 157: Western U. Tel. Co. 
v. State. 55 Tex. 319; Galveston v. Heard, 54 Tex. 420; Perry v. Selma 


M. & M. R’y Co., 65 Ala. 391. 


S. Taliaferro, for defendants in error, on the power to sue and 
enforce lien, cited: Constitution of Texas, art 11, sec. 5; Charter of 
Houston and amendments thereto; Act of Legislature, January 23, 
1874, sec. 31; Act of April 21, 1879, see. 31; Act of March 9, 1881, 


see. 31: Act of Mareh 13, 1883, sec. 31. 
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On the error as to the amount of the judgment, he cited: Grier z. 
Powell 14 Tex. 321; Ramsey v7. MeCauly, 9 Tex. 108; Marx v. Brown, 
42 Tex. 111, 112; McKay 2. Speak, 8 Tex. 376; Emerson v. Nevarro, 
31 Tex. 336; Eborn v. Cannon, 32 Tex. 248, 249. 

On costs, he cited: De La Garza v. Carolan, 31 Tex. 393: R.S. 
art. 1421. 


WILLIE, CHIEF JUsTICE.—The city of Houston is authorized by 
its charter, in force at the time this action was begun, to collect its 
taxes and enforce liens therefor by suits in the proper court. Act 
March. 3, 1855. 

Sec. 3, art. 8, of the Constitution is not applicable to such muni- 
cipal corporations as may have their charters granted and amended by 
special laws. Art. 11, see. 5, of the Constitution, shows that such 
cities are to be excepted from the operation of this general provision. 
They may levy, assess, and collect such taxes as may be authorized 
by law. This authority may extend to allowing such cities to levy 
and collect a larger amount of taxes than cities incorporated only by 
general law; and one of these cities may be authorized to levy a 
heavier tax than another of the same kind. The whole object of this 
section, in allowing these cities to have their charters amended to 
suit their condition and the emergencies to which they may be sub- 


ject, not in common with smaller places, would be defeated, if they 


are not to be allowed to levy and collect taxes, except to the same 
extent and in the same manner as towns having less that ten thousand 
inhabitants. 

Besides, the great weight of authority seems to be that, when a 
statute does not provide a remedy for the collection of taxes, which 
is made exclusive, they may be enforced by suit. 2 Desty on Tax. 706, 
et seq., and authorities cited. 

Whilst our statute provides that a defendant shall be cited to ap 
pear at the next regular term of the district court, to which the process 
is returnable, it does not require that these words shall be contained 
in the citation. What it does require, is, that the time and place 
of holding the next regular term of the court shall be stated. These 
were stated in the present citation, the place being the court house 
in the city of Houston, and the time, the last Monday in October, 
1884. As the next regular term of the court was required to be held 
at that place, and at that time, the defendant was cited to appear at 
such regular term, and the requirement of the statute was fulfilled. 
R. S., art. 1215. 

The citation stated a demand in favor of the plaintiff and against 
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the defendant. If it varied in the slight respect claimed by the 
appellant from that set forth in the petition, this did not render the 






process void, so that it could not support a judgment by default, 





With the means in his power of ascertaining the correctness of the 


























statement made in the citation, the defendant could not wait till 
judgment by default was taken, and then, upon appeal to this court, 
for the first time, set up so slight a defect as ground for rey ising the 
judgment. 

If the process is void, the defendant is not required to obey it; but 
if merely defective, it brings the defendant into court. If he does 
not then take his exceptions, at the proper time, he cannot afterwards 
be heard to urge it as error in this court. Crain 7. Griffis, 14 Tex. 358, 


But the judgment and order of sale should have been in accordanee 


with the averments of the petition, and these showed that the taxes 


were assessed. against three-quarters only of block four hundred and 


sixty-three, whilst the judgment forecloses a lien upon the entire 
block, and directs its sale. In this there was error, which it is our 
duty to correct. 

The amount of the judgment is correctly stated in figures, and the 
recitals in the judgment itself show this to be the true amount of the 
recevery. Under such circumstances, it would seem that the mistake 
made in writing out the sum for which the recovery was had, is not 
such error as should cause a reversal of the judgment. In view, how- 
ever, of the final disposition of the case on this appeal, the mistake 
becomes unimportant. 

The court did not foreclose a lien for the $19.20 taxes due upon 
miscellaneous property. That portion of the claim was treated as 
eancelled by the payments made, and was not included in the judg- 
ment. It was almost, if not quite, impossible for the court to tax the 
costs, pro rata, against the various pieces of property upon which the 
lien was foreclosed. To charge the whole amount against all the prop- 
erty, and thus make each bear an equal share of the burden, seems 
equitable, and a proper exercise of the discretion allowed to the court 
in such cases. 

There was error, however, in rendering judgment for interest aceru- 
ing prior to March 9, 1881. Previous to the passage of the amended 
charter of that date, there seems to have been no law authorizing 
interest on taxes levied by the city of Houston. This court has fre- 
quently held that interest is not recoverable on taxes, unless the stat- 
ute so expressly provides. W. U. Tel. Co. v. State, 55 Tex. 319; 
City of Galveston v. Heard, 52 Tex. 447; Edmondson z. Galveston, 53 
Tex. 157. 
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For this error, and that of foreclosing the lien upon all, instead of 
three-quarters, of block four hundred and sixty-three, the judgment 
must be reversed and rendered here for appellee for a recovery of the 
principal sum sued for, together with interest from March 9, 1881, for 
each year’s taxes accruing before that date; and at the same rate 
upon taxes accruing since, calculating the interest upon the latter 
from the day they became due and payable. The judgment will 
further foreclose the lien upon three-fourths of block four hundred 
and sixty-three for the taxes due upon it, and upon the other parcels 
of ground mentioned in the judgment below for the taxes due against 
them, respectively. The costs of the district court will be assessed 
against all of said property, and the defendant in error will be charged 
with the costs of this court. Ordered accordingly. 


REVERSED AND RENDERED. 


[Opinion delivered March 5, 1886. ] 





A. F. DAVIS ET AL. V. J. C. MITCHELL ET AL. 
Case No 2227) 


1. BoUNDARIES—EsTABLISHMENT—LIMITATION—EVIDENCE—B. and W. divided a tract 


of land between them, in 1847, and each gave to the other a deed to the part 
assigned hin In both deeds, the two lines dividing the tract were described 
in the same way, and intersected each other in the midst of the tract at a 
point identified only by course and distance and acall for a stake Plaintiff 
owned that irtion of the B. part adjacent to the dividing lines, and defendant 


that portion of the W. part adjacent to one of those lines fleld 


(1) That if B. and W. ran out and marked the division lines, about 1847, and 
they and their privies afterwards acquiesced in and acted upon such delineation, 
defendant could not set up a new dividing line in 1881; 

(2) If B. and W. did not run out the lines upon the ground, but some one 


claiming under one of them did, and that designation was accepted and 
acquiesced in for a number of years by the successive owners of the two parts, 
the boundaries were as well established as if the lines were run by B. and W. 

(3) If the lines were not run out or marked until 1881, plaintiff was entitled 
to recover, if, upon an extension of the division lines, according to the calls in 
the deeds between B. and W., the true location of the one in controversy was 
found where plaintiff claimed it to be; 

(4) See opinion for testimony held sufficient to require a submission to the 
jury of the question, whether, independent of the recognition of a division 
line between the B. and W. tracts, a division according to their deeds would 
not put the line in controversy where the plaintiff claimed. 

(5) See opinion for proof of possession held not sufficient to warrant any 
charge in plaintiff’s behalf of title by limitation. 
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(6) Plaintiff having introduced evidence to the effect that ’ nt’s vendor 
had recognized and stated that the dividing line wa laimed by 
plaintiff, defendant could testify to statements made by ’ to the effeet 
that he did not know where the dividing line was 


APPEAL from Fort Bend. Tried below before the Hon. Wm, H. 
Burkhart. 

Suit by appellants in the usual form of trespass to try title, against 
appellees, for the upper half of the lower half of the quarter of a 
league of land in Fort Bend county, granted to J.W. Moore. Appellee 
Mitchell answered, setting up a mistake in the original survey, by 
which the upper line of the Moore quarter was some three or four 
hundred yards lower down the river than it had been supposed to be, 
and claiming the right, which he exercised, to abandon his upper 
line and drop down upon plaintiffs’. Jaintifis replied that they, 


and those under whom they claim, had been in actual possession, under 
a regular chain of title from the sovereignty of the soil to themselves, 
duly registered, with lines plainly marked, for more than forty years, 
and that it was too late to correct the lines, even if there had been, 
mistake originally, which they denied. Upon the trial of the ease 
the jury found in favor of defendant 

Mitchell was permitted to tell the jury that Thompson, his vendor, 
told him he did not know where his lines were; that Autney, from 
whom he bought, once had a camp at a certain point on the land; 
that a Dutchman had come up there surveying, and he (Thompson) 
ran him off, ete. 


W. L. Davidson, for appellants, on evidence, cited : Thurmond », 
Trammell, 22 Tex. 257; Johnson v. Northeutt, 49 Tex. 444; 1 Green, 
sec. 103: Hunter v. Waits, 11 Tex. 85; Sims v. Chance, 7 Tex. 561; 
Diker v. Miller, 24 Tex. 417. 

On the question of the dividing line, he cited: Medlin v. Wilkins, 
60 Tex. 409; Davis 7. Smith, 61 Tex. 18; Fortrand v. Ellis, 58 Tex. 
245; Heffner v. Downing, 57 Tex. 576; Oliver v7. Mahoney, 61 Tex. 
610; Brownson v. Seanlan, 59 Tex. 222; Cooper v. Austin, 58 Tex. 
494; Morrill v. Bartlett, 58 Tex. 644. 


No briefs on file for appellees. 


ROBERTSON, ASSOCIATE JUSTICE.—Buckley and Wilson compro- 
mised their controversy over one-fourth of a league granted to Moore, 
by dividing it between them. Buckley conveyed his interest in the 
upper half to Wilson, and Wilson conveyed his interest in the lower 
half to Buckley. In both deeds, made in 1847, the two lines dividing 
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the two parts of the survey, were described in the same way. These 
two lines, as described in the deeds, intersect each other in the midst 
of the tract, at a point not otherwise identified than by the course and 
jength of the lines, and a call for a stake. The plaintiffs in this suit 
owned that portion of the Buckley part which was adjacent to these 
division lines. The defendant Mitchell owned the part of the Wil- 
son half adjacent to that one of the division lines running north and 
south. The location of this line was the matter in controversy. 
The two lines contended for by the respective parties are parallel 
with each other, and about three hundred yards apart, and the 
space between them is the land in dispute. 

If Buckley and Wilson, not only divided the land between them, but 
also actually ran out and marked the division lines, about the year 
1847, and they and their privies have since acquiesced in and 
acted upon such delineation, until the defendant, in 1881, set up a 
new line, the plaintiffs, claiming by the old line, were entitled to 
recover. The court below fully comprehended this theory, and, fairly 
enough, submitted it to the jury. 

If Buckley and Wilson did not extend their lines upon the ground, 
but some one claiming under one of them had the lines run out and 
marked, and this designation was accepted and acquiesced in for a 
number of years by the successive owners of the two parts, the boun- 
dary would be just as well established as if the lines were run by 
Buckley and Wilson. There was evidence tending to show that Hern- 
don, whilst the owner of the Buckley half, had it surveyed and sub- 
‘livided by a deputy surveyor, Henry W. Stamm, and his notes of 
the lines were recorded in October, 1852. If this surveyor actually 
ran the line in dispute just above the MeCray house, and, as thus 
located, the line was accepted and acted upon from 1852 until 1881, 
it could not be disturbed. This theory was not submitted to the jury; 
it was sufficiently supported by testimony to justify its submission, 
and if sustained the plaintiffs would have recovered. 

But, if no line had ever been run out or marked until 1881, the 
plaintiffs would still be entitled to recover, if, upon an extension of the 
division dines, according to the calls in the deeds between Buckley and 
Wilson, the true location of the one in controversy should be found 
where the plaintiffs claim it to be. To justify and require the sub- 
mission of this issue, there was certainly no lack of evidence on the 
plaintiffs’ part The plaintiffs’ contention is undoubtedly right if 
the northwest corner of the Moore survey is really where it is de- 
scribed to be in Thompson’s first deed to defendant. That this was 
the northwest corner, seems to have been the accepted opinion from 
VOL. LXV—40 
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1843 until shortly before 1881. 
the corner to Geo. W. Pleasants in 1545. Pleasants lived upon the land 


General Somerville pointed it out as 


from 1843 until 1871, and always regarded that as the corner. Thomp- 
son, who sold to the defendant, lived on the land from 1853 until} 
1872, and he always claimed that to be the true corner. He had it 
enclosed during that long period, and when Schley made the survey 
of defendant's tract, Thompson pointed out this spot as the north- 
west corner. Schley began at that corner as the true corner, and 
states in his field notes, as contained in Thompson's deed to defendant, 
that the bearing trees had caved into the river, but that the point 
was still identified. and in his testimony he says he found there an old 
line. The defendant himself recognized it as the corner until his 
controversy with Newell. 

On the other hand, Schley now considers the corner three hundred 
yards further down the river. He reached this conclusion in makinga 
resurvey for defendant in 1881. He ran a line across the Scott and 
Moore surveys, and found that the actual aggregate width was equal 
to the sum of their breadths, as indicated by the field notes, and that 
in the aggregate area is the full number of acres accorded to both in 
the grants. He also ascertains that fixing the dividing line between 
these surveys three hundred yards below the old marked line and the 
recognized corner, leaves in the Moore tract its full quantum of land. 
These seem to be the main premises supporting his later conclusion. 
This reasoning depends upon a degree of faith in the infallibility of 
the chain and compass not generally entertained by minds familiar 
with land litigation in Texas. 

The true line between the Scott and Moore surveys is that traversed 
by the surveyor who made the original surveys, even if it leaves in 
the one a greater and in the other a less area than its field notes de- 
scribe Mr. Schley’s measurements may be very much more accurate 
than his ancient predecessors, but the object of the resurvey is not 
to correct, but to find the old lines. An old marked line. no more 


] 
l 
} + 
nt 1 


than three hundred yards from where it oug » be, affords strong 
grounds for opposing the views of Mr. Schley. 

Without expressing or indicating any opinion as to where the north- 
west corner is, there was certainly sufficient testimony supporting 
the plaintiffs’ side of the issue to make it a question for the jury, 
whether, independent of the recognition of a division line between 
the Buckley and Wilson tracts, a division according to their deeds 
would not put the line in controversy where the plaintiffs contend 
that it is. This question was not submitted to the jury, but, in effect, 


was determined by the court in the defendant’s favor. 
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There was no sufficient proof of possession to warrant any charge, 
in plaintiffs’ behalf, of title by limitation. The possession by MeCray, 
Smith and Herndon, (through Gaul), was only from 1847 to 1857. In 
1853, Thompson moved upon the Wilson part, and from that time on, 
the adverse possession would be confined to the McCray improvement. 
If this improvement was actually on the Buckley part of the land, 
the plaintiffs need no aid from the statute of limitations; if it was on 
the Wilson part, possession by its occupancy would, after Thompson, 
as the owner of the Wilson part, moved upon it, be restricted to the 
actual adverse holding, (Parker 7. Baines, Galveston Term, 1886), the 
extent of which is not disclosed by the proof. Only the ten years’ 
statute would avail the plaintiffs, as they had no deed or muniment of 
title to any part of the Wilson half. The evidenee of continuity of 
possession from 1847 to 1857, if the plaintiffs could derive any benefit 
of the occupancy from 1855 to 1857, except as to the actual improve- 
ment, is by no means satisfactory, as presented in the record here. 
It is stated that MeCray conveyed to Smith, and that the deed was in 
evidence, but a witness says that MeCray died in the McCray house, 
anil that his administrator conveyed toSmith. Whether any one had 
possession between the date of MeCray’s death and the entry by 
Smith, or what the length of this interval was, does not appear. From 
the statement of the title papers in evidence, Smith owned the land 
only a little over one month, but a witness says he was in possession a 
year ortwo. For whom he held possession before he acquired or after 
he parted with his title, is not explained 

There was no error in allowing the defendant to testify to the state- 
ments made by Thompson about the line in controversy. These 
statements were fairly in rebuttal of the testimony offered by the 
plaintiffs, to the effect that Thompson always recognized, and often 
stated, that the division line between his land and the Gilbert tract 
ran just above the McCray improvement. The plaintiffs themselves 
instituted the issue as to where Thompson considered this line to be, 
and proved his repeated declarations. In thestatement of facts, what 
is probably the strongest quotation from Thompson, is set down as 
the testimony of the defendant, and not as a statement of Thompson, 
testified to by the defendant. 

The errors pointed out make it necessary that the judgment below 
be reversed and the cause be remanded, and it is so ordered. 


REVERSED AND REMANDED. 
[Opinion delivered March 9 , 1886. ] 
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GEo. K. BROWN v. M. A. SEAMAN ET AL. 


No, 2157 


(Case 





1. COMMUNITY—MANAGEMENT—SURVIVOR BOND—The right of the survivor in com- 
munity to the absolute management of the common estate, is acquired only in 
case the statutory bond is filed in the county court of the proper county. Un. 
less this is done the property is open to administration, as in other cases. 

2. SAaME—REMOVAL—If the bond filed is not satisfactory, or the court sets it aside, 


and the survivor fails to file one that is sufficient, he is, in effect, removed fr 
rom 





the management of the estate; an order. removing him may be rendered, and 
an administrator appointed. 
8. SAME—SURETIES—If the survivor acts under an accepted bond, but, failing to 


give a new bond when required, is removed trom th 


administration, the ad- 
ministrator appointed to succeed him may sue his sureties on the bond for the 
value of assets wasted. The bond takes the place of the wasted property, and 
to that extent the sureties are debtors to the estate 

4. SAME—JURISDICTION—The court in which the suit should be brought is the one 


having jurisdiction of a suit for the amount claim¢ d upon the bond, and it is 


not necessary for the devastavit to be first established in the hunty court 

5. SAME—CONSTRUCTION OF STATUTES—The articles of the Revised Statutes provid- 
ing for the exhibit and the suits which may follow its a irance in court, 
apply when the survivor is still administering the estate, and a creditor has 
ealled him to account for failure to pay his debts. 

6. SAME—DIsTRICT CouURT—The district court can inquire into ustavit in the case 
of a survivor in community, as well as ig the case of an ad strator. 


APPEAL from Trinity. Tried below before the Hon. Benton 
Randolph. 


The opinion states the facts. 


D. A. Nunn, for appellant, cited: R. 8., arts. 1960, 2174, 2176; 
Collins v. Warren, 635 Tex. 515. 


Robb & Stevenson. for appellees. 


WILLIE. CHIEF Justice —This is a suit against Mrs. M. A. Sea- 
man and her sureties upona bond executed under art. 2170 of the 
Revised Statutes. I. H. Seaman died, leaving Mrs. M. A. Sea- 


man. his wife. and one child of their marriage, surviving him, and 





also a considerable amount of community property, acquired during 
their marriage. His widow rendered an inventory to the county 
court, and gave bond as survivor in community, and took control of 
the community estate, on August 27, 1Ss1. On March 7, following, 
certain creditors of the estate applied to the county court for an order 
requiring Mrs. Seaman to give bond, and return an exhibit of the con- 
dition of the estate. ~This order Mrs. Seaman failed to obey, and she 





was, for this reason, removed from the administration by the county 
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judge. This removal took place during the March term, 1882, of 
the county court of Trinity county. The appellant was, thereafter, 
at the July term of that court, appointed administrator of the estate of 
L H. Seaman, deceased, and, having entered upon the discharge of 
the duties of his trust, brought this suit against Mrs. Seaman and her 
sureties. He alleged the facts above set out, and various acts of 
waste and mismanagement on the part of the widow, amounting to a 
preach of her bond. These acts consisted of sales of property, made by 
Mrs. Seaman, and an appropriation of their proceeds, as well as of other 
money received by her in the course of administration, belonging to 
the estate, to her own use, and the failure to pay any of the debts for 
which the community estate was liable. 

Prayer was made for a recovery, against herself and sureties, of the 
amount of moneys alleged to have been misappropriated. A general 
demurrer was filed to the petition and sustained by the court below. 
The case was dismissed upon demurrer, and from this ruling the 
administrator appeals to this court. 

The right of the survivor in community to the absolute manage- 
ment of the common estate is secured by the statute, only in the event 
that a bond with sufficient sureties, and conditioned as the statute di- 
rects, is filed in the county court of the propercounty. Unless this 
is done, the property is open to administration as in other cases. 
When the bond filed is not satisfactory, or the court, at.the request of 
interested parties, sets it aside, and the survivor fails to file one that is 
sufficient, he is, in effect, removed from the management of the estate, 
and an order removing him may be made by the court. There is noth- 
ingthen to prevent an administrator from being appointed to wind up 
the estate, under the direction of the county court. In case the 
original bond was accepted, and the survivor has acted under it, and 
he is afterwards required to make a new bond, and fails to do so, and is 
removed from the administration, the sureties upon the original bond 
are, of course, liable for his waste and mismanagement of the prop- 
erty, down to the date of his removal. 

The condition of the bond is that the survivor will faithfully ad- 
minister the community estate, and pay over one-half the surplus 
thereof, after the payment of the debts, with which the whole of such 
property is properly chargeable, to such person or persons entitled 
to receive the same. 

The administrator appointed to succeed the survivor, representing, 
as he does, the estate of the decedent, his heirs, legatees and creditors, 
and authorized, as he is, to collect and administer its assets for their 
benefit, may properly bring suit upon the bond. For the value of the 
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assets invested by the survivor, at least to the amount of the bond, 
the sureties are liable, and to this extent they become debtors to the 
estate. The bond takes the place of the wasted property, and a cause 
of action upon it exists in favor of the party entitled to the adminis. 
tration of such property. 

It is upon this theory that the statute regulating proceedings in the 
matter of decedent’s estates, authorizes an administrator, de bonis non, 
to sue a former executor or administrator on his bond for a devastavit. 
R. 8., art. 1960. The court in which the suit must be brought is the 
one having jurisdiction of a suit for the amount claimed to be due 
on the bond, which, in this case, is the district court It is not neces- 
sary that the devastavit be first established in the county court. This 
has been decided in cases where a suit has been brought by an 
administrator, de bonis non, against his predecessor. Francis v. North- 
cote, 6 Tex. 185; Martelzv. Martel, 17 Tex. 392. 

There is no reason why it should be required in a suit by an admin- 
istrator against a survivor in community and his sureties. We have 
already determined, at the present term, in the case of Huppman », 
Schmidt, that after the survivor in community returns his inventory 
and appraisement, and files a sufficient bond, his administration of the 
estate is wholly independent of the county court, unless again ealled 
into it by a creditor, for the purpose of making an exhibit, or by an 
heir, for the purpose of making a partition. It is clear that none of 
the articles of the Revised Statutes, providing for the exhibit and the 
suits which may follow its appearance in court, are applicable to a 
ease like the present. They were intended to apply when the sur- 
vivor was still administering the estate, and a creditor had called him 
to account for failure to pay his debt. The foundation for the suits 
provided in arts. 2178 and 2179, is laid by calling on the survivor to 
to make the exhibit. This must be done whilst he is administering 
the estate, and cannot be done until after the lapse of a year from the 
filing of the bond. In this case, the survivor’s authority over the 
estate had ceased, and the administrator had been appointed before the 
expiration of the year. The creditors, and not the administrator, 
were authorized to pursue the remedy provided by the above articles. 

sut. where the survivor is no longer administering the estate, and is 
not subject to the orders of the county court, even upon application of 
the creditors, and could not, under any circumstances, have been sub- 
ject to its orders at the instance of an administrator appointed in his 
stead, resort must be had to such remedies as are provided by general 
law in like cases, and to such courts as have power to administer 
them. The district court can inquire into a devastazit in the case of a 












































survivor in 
has full pewer to render judgment upon forfeited bonds. 
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alleged that the property was the homestead of their parents, and 
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community, as well as in case of 


It 


There is no 


an administrator. 


other remedy provided by law for a breach of a bond like the present, 
at the suit of the party entitled to the administration of the assets of 
a community estate after removal of the survivor. 


The appellant attempted, in the present case, to establish the devas- 


tavit and to recover from the bondsmen the value of the property 
wasted and misappropriated, by means of the only proceeding open to 
him for these purposes under the law, and the court erred in sustain- 
ing the demurrer to his petition. 


For this error, the judgment must be reversed and the cause 


remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 9, 1886. ] 





S. S. ASHE Vv. HENRIETTA YUNGST ET AL. 
(Case No. 2219) 


= 


RVIVOR 


MAY SELI COMMUNITY HOMESTEAD TO PAY 
COMMUNITY DEBT Where debts exist against the community estate, the sur- 
vivor may sell the community homestead for the purpose of paying them, with- 
out having qualified under the statute, as such survivor. 

. SAME—SURVIVING PARENT—CHILDREN—SECTION 52, ARTICLE 16, CONSTITUTION, 1876, 
CONSTRUED—Children have no interest in the homestead, as such, as against the 
surviving parent, by virtue of the homestead rights of their deceased parent, 
but they take title to such property just as they would to other real property; 


and there is no distinction in this respect between adult and minor heirs, except 


that the latter may indirectly receive a benefit through the possessory right given 


the surviving parent or their guardian, on account of the family of which they 
may be constituents 
. CASE DISTINGUISHEI The case of Kirkland v. Little, 41 Tex. 456, distinguished. 


APPEAL from Harris. Tried below before the Hon. James Mas- 


terson. 


This was a suit by appellant, 8. S. Ashe, against appellees, Hen- 


rietta Yungst and Alice Yungst, to remove cloud from his title 
to a lotof ground, and the improvements thereon, situated in the city 
of Houston, Texas. 


He alleged that he was in possession of the lot, 


and that the appellees were asserting a right and title to the premises, 
or a part thereof. 


Defendants, by their guardian ad litem, pleaded general denial, and 
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that neither they nor their father had any other home; that, at the 
time of the making of the deed to the Settegasts, their mother wag 
of unsound mind ; and, that, in October, 1883, the Settegasts recon. 
veyed the property to their father; that the transactions were not 
bona fide but pretended sales, made to secure a debt from their 
father to the Settegasts. No notice of the mortgage, or of the nature 
of the transaction, was charged to plaintiff. They prayed for judg. 
ment restoring to them possession of the property, or to each an un- 
divided fourth of the property, and for partition, 

Plaintiff responded, denying generally and specifically the allega- 
tions of the answer, and alleging that, at the time of the purchase, he 
was the owner and holder of the notes of Yungst to the Settegastg 
for the purchase money of the lot; that the community estate of Her- 
man and Harriet Yungst was largely indebted, and, among other 
debts, owed a large amount of taxes on the lot to the state ard county, 
and to the city of Houston, and that, to satisfy and pay off the in- 
debtedness aforesaid, Yungst had sold the property to him in good 
faith, and put him in possession thereof. 

The common source of title was admitted to be H. G. Pannell, 
Plaintiff put in ev idence. the following deeds, etc., to the lot in con- 
troversy : 

1. Pannell to Herman Yungst, dated January 17, 1872. 

2. General warranty deed from Herman and Harriet A. Yungst to 
W. J. Settegast and brother, duly acknowledged, dated March 15, 
1882, and recorded same day—consideration, S100 cash, and note for 
$500, due at eighteen months, with interest from date at ten per cent., 
and lien on lot retained in deed to secure the note ° 

3. The purchase money note of the Settegasts, indorsed in blank 
by Herman and Harriet A. Yungst. 

{, Release to Settegast and brother of the note and lien, dated 
January 18, 1884, and recorded January 23, 1584, made by Geo. H. 
Herman, the then owner of the note 

5. Deed of special warranty from W. J. Settegast and brother to 
Herman Yungst, dated and recorded October 3, 1883—consideration, 
$45.00, and fifteen notes, of even date, for balance of purchase money, 
amounting in all to $310, with interest from date at ten per cent., and 
lien on lot retained in deed to secure the notes. , 

6. Assignment of these notes of Herman Yungst and lien for pur- 
chase money under the last mentioned deed, made by the Settegasts 
to appellant Ashe, dated September 12, 1884, and recorded Mareh 
11, 1885. 


7. Fourteen notes (one having been paid by Yungst to the Sette 
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gasts) given by Yungst to the Settegasts under the repurchase, each 
dated October 3, 1883, bearing interest from date at ten per cent. 
per annum, amounting together, exclusive of interest, to $290, and 
reciting that they were given for purchase money of thelot, and 
were secured by vendor’s lien thereon; which notes had been trans- 
ferred by Settegast and brother, without recourse, and were marked 
paid in full, September 14, 1884, by S. 8S. Ashe 

8 Deed of general warranty from Herman Yungst to 8. 8. Ashe, 
(appellant ), datetl September 17, 1884, recorded March 11, 1885, the 
consideration recited being 8682 in cash, and the payment, cancella 
tion and discharge of the fourteen notes of Yungst to Settegast and 
brother, for purchase money of the lot, amounting to $518. 

Mrs. Yungst died, December 2, 1882, an inmate of the lunatie 
asylum. The property in controversy was community property, was 
the homestead of Herman Yungst and wife, and was all the property 
they owned Appellees were their children, the eldest, at the time 
of Mrs. Yungst’s death, being about thirteen years old. 

Yungst, the surviving husband, testified: At the timeof my wife’s 
death I was largely indebted for her care, and taxes were then due on 
the property I guess I owed about 8800 or $900 for debts contracted 
during the time my wife was ill It was for her sickness, and for 
living expenses, and for medicine, and for other things.’’ 

Ashe testified that there were state, county and city taxes due on the 
property, amounting to $250. Ashe bought from the surviving hus- 
band, Herman Yungst. The property was valued at from $500 to 
$1,000 at the time of the purchase by Ashe. He paid $682 cash, and 
8318 in notes, for the property 

The cause was tried before a jury, and the plaintiff asked the court 
to give the following charge: 

“Tt is admitted that the lot in question was the community property 
of Herman Yungst and Harriet, his wife, the father and mother of 
defendants in this suit. If the proof shows you that the community 
estate of Herman and Harriet Yungst was indebted for state, 
county and city taxes on the lot, or otherwise, or in both ways, then 
the survivor, Herman Yungst, had the right to sell the same to 
satisfy said taxes or other debts, if any, and his conveyance of the 
same would convey to the purchaser both his own half interest therein 
and the interest of his deceased wife and her heirs. If you so find, 
and that Herman Yungst, the surviving husband, sold the same in 
good faith for the purposes above stated, then you will find for the 
plaintiff Ashe, even though you should find that Mrs. Yungst was 
not competent to make the deed to the Settegasts, of date March 15, 
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1882, and even though you should find that the deed was only a pre- 


tended sale, or that it was intended as a mortgage but, if you fing 
that the deed of March 15, 1882, was, as on its face it purports to be, 
a sale of the property by Yangst and wife to the Settegasts, and that 


= 


Mrs. Yungst was competent to execute the same, that is, that She 
comprehended the nature of the transaction at the time of the 
acknowledgment to the notary, then the title passed by the same from 
Mrs. Yungst and her husband to the Settegasts ; and if you so find, 
find for the plaintiff, without going into the inquiry as to whether 
there was community indebtedness or not.’’ 

The court refused to give this charge, and failed to give any equiya- 
lent. 

The jury found: 1.. That the deed from Yungst and wife to Sette. 
gast was intended as security for the money paid by Settegast to 
Yungst. 2. That Mrs. Yungst was of unsound mind at the time of 
signing the paper. 3. That the consideration paid by Ashe to 
Yungst was $682 cash, and the payment of fourteen promissory notes 
of Yungst to Settegast, amounting to $518 

The court rendered judgment in favor of the plaintiff for one-half 
and in favor of each of the defendants for one-fourth of the prop- 
erty, and partition was ordered in accordance therewith. Plaintiff 
appealed. 


C. Anson Jones, for appellant, that the surviving husband may sell 
community homestead, when necessary to pay community debts, with- 
out qualifying under the statute, as such survivor, cited: Watkins 2, 
Hall, 57 Tex. 2; Shannon vz. Gray, 59 Tex. 252; Johnson v. Harrison, 
48 Tex. 257; Wright v. Doherty, 50 Tex. 34; Wilson v. Helms, 59 
Tex. 682, 683. 

That children take no other estate in homestead than that given by 
the laws of descent and distribution, he cited: Constitution, art. 16, see. 
52; Shannon v. Gray, 59 Tex. 252; Grothaus v. DeLopez, 57 Tex. 
672; Johnson 2. Taylor, 43 Tex. 122. 

That the homestead right does not survive to children, he cited: 
Shannon v. Gray, 59 Tex. 252; Tadlock v. Eccles, 20 Tex. 792 ; Brewer 
v. Wall, 23 Tex. 589. 

That the survivor can sell the homestead, he cited: Johnson ® 
Taylor, 43 Tex. 121; Dawson v. Holt, 44 Tex. 178; Cordier 2, Cage, 
44 Tex. 535; Watkins v. Hall, 57 Tex. 2. 

The survivor had power to sell to pay community debts before pas- 
sage of the act of 1856, he cited: Jones v. Jones, 15 Tex. 143; Daw- 
son v. Holt, 44 Tex. 178. 
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That the act of 1856 does not restrict this power, he cited : Sanger 
Moody, 60 Tex. 96; Dawson v. Holt, 44 Tex, 175; Lumpkin z. 


Murrell, 46 Tex. 959 


E. P. Hamblen, tor appellees, on the questions discussed in the 
opinion, cited : Constitution, art. 16, see. 52: R. S.. arts. 2002, 2005, 
9164; Davis v. McCartney, Texas Law Rev., December 1, 1885; 
Scott 7. Cunningham, 60 Tex. 566; Reeves v. Petty, 44 Tex. 254; 
Putnam v. Young, 57 Tex. 464; Sossaman v. Powell, 21 Tex. 664; 
Cage v. Mefford, Tyler term, 1885. 


STAYTON, ASSOCIATE JUSTICE.—The lot in controversy was com- 
munity property, owned by Herman Yungst and his wife, and it was 
their homestead. Under the findings of the jury, for the present 
consideration of this case, it must be held that the conveyance from 
Yungst and wife, of date March 15, 1882, was intended simply as a 
mortgage to secure the payment of a sum of money then borrowed 
by Yungst from W. J. and J. J. Settegast. 

So considered, that conveyance was inoperative without reference 
to whether Mrs. Yungst was sane at the time the deed of that date 
was executed. The reconveyance by W. J. and J. J. Settegast to Her- 
man Yungst, of date October 3, 1883, could have no effect upon the 
title, and most likely was intended to give to the Settegasts a secu- 
rity for the money originally loaned by them in the form of purchase 
money notes, and thereby to cover up, so far as could be done, the 
real transaction between the parties. 

Mrs. Yungst died on December 2, 1882, leaving minor children, 
who are the appellees, and the property in controversy continued to 
be the homestead of Yungst and his family until after the death of 
his wife. Yungst seems to have been indebted, at the time of the 
death of his wife, in a sum equal to the value of the property. A 
part of this indebtedness doubtless consisted in the debt to the Sette- 
gasts, contracted March 15, 1882, which, notwithstanding the changes 
in the form of the instruments which evidenced it, still existed; a 
part consisted in taxes due on the property for many years, and the 
residue in debts contracted to different persons. From the testimony 
of Herman Yungst, it is reasonable to infer that the greater part of 
the indebtedness existing at the death of his wife, had its origin in 
expenses incurred in her behalf, during the affliction that continued 
until the time of her death. The title of the appellant must depend 
upon the power of Herman Yungst to convey the property to him 
by the deed of date September 17, 1884. 





636 ASHE V. YUNGST. [Galy. Term, 


Opinion of the court. 


For the purpose of passing on this question it will be assumed that 
the community estate of Herman Yungst and wife was insolvent gt 
the time of her death; that it was indebted in a sum equal to the 
value of the property in controversy; that the property was thejp 
homestead, and that the appellees were their minor children. It hag 
been held in many eases that the survivor of the community hag 


power to sell community property to pay debts or to reimburse fop 


sums paid on such debts out of his or her separate estate. Jones 9 


Jones, 15 Tex. 143; Primm vz. Barton, 18 Tex. 222; Good v. Coombs 


28 Tex. 51; Dawsonv. Holt, 44, Tex. 174; Wenar v. Stenzel, 48 Tex, 488. 
Johfhson v. Harrison, 48 Tex. 257; Uramendi v. Hutchins, 48 Tex 
531; Sanger Bros. v. Heirs of Moody, 60 Tex. 97; Wilson Helms, 
59 Tex. 680. 

This power results from the nature of the-community estate, and, 
as has been often held, was not withdrawn by the act of 1856, whieh, 
when the survivor qualified under it, gave other and more enlarged 
powers. Dawson v. Holt, 44 Tex. 178; Lumpkin v. Murrell, 46 Tex, 


OZ: 


Sanger v7. Moody, 60 Tex. 98. 

It has been held in several cases that the survivor, whether hus- 
band or wife, who qualified under the act of August 26, 1856, has the 
power to sell a community homestead, and that such right is not 
affected by the fact that the estate is insolvent. Johnson v. Taylor, 
13 Tex. 122; Dawson v. Holt, 44 Tex. 174; Cordier v. Cage, 44 Tex 
535; Watkins v. Hall, 57 Tex. 2; Shannon z,. Gray, 59 Tex. 252. 

‘*The children have no interest in the homestead, as such, as 
against the surviving parent, by virtue of the homestead rights of 
the deceased parent. If it was the community property of their par- 
ents, they inherit the share of the deceased parent, just as they inherit 
other community property.’’ Johnson vz. Taylor, 43 Tex. 122; Tad 
lock v. Eecles, 20 Tex. 782; Brewer v. Wall, 25 Tex. 586; Grothaus 
v. DeLopez, 53 Tex. 670; Shannon 2. Gray, 59 Tex. 252 

This being true, if debts exist, we do not see any reason why the 
power of a survivor to sell community homestead for the purpose of 
paying them shall not exist as fully, by reason of the facts of the sur- 
vivorship and debts, as by reason of a qualification under the statute. 
The first gives a power more restricted than does the latter, but either 
gives the general power to sell community property if debts exist 

The case of Johnson v. Harrisonseems to have been brought by 
children to recover a community homestead sold by the survivor 
without qualification under the statute, and the rights of the pur 
chaser was made to depend upon the existence or non-existence of 
community debts at the time of the sale, and there is nothing in the 





that 
nt at 
) the 
their 

has 
has 
> for 
eS 2, 
mbes, 
488; 
Tex, 
‘ms, 


and, 
ich, 
rged 
Tex, 


hus- 
s the 

not 
lor, 
lex. 


, 28 
s of 
par: 
erit 
Tad- 
1aus 


the 
e of 
sur- 
ute. 
ther 
t. 

by 


ASHE V. YUNGST. 








Opinion of the court. 


entire opinion which questions the power of the survivor to sell even 
a homestead, if debts exist. We, however, find no direct adjudica- 
tion of the exact question which arises in the case before us, though 
cases have arisen in which the question was involved. 


The principles announced in the cases we have cited seem to us to lead 
jnevitably to the conclusion that Herman Yungst had power to con- 
yey to the appellant, on September 17, 1884. It is claimed, however, 
that if this would have been true under the laws existing prior to the 
adoption of the present constitution, that, itis not so under the pro- 


yisions of that instrument. 

The Constitution provides that: ‘‘On the death of the husband 
or wife, or both, the homestead shall descend and vest in like 
manner as other real property of the deceased, and shall be governed 
by the same laws of descent and distribution, but it shall not be par- 
titioned among the heirs of the deceased during the lifetime of the 
surviving husband or wife, or so long as the survivor may elect to 
use or occupy the same as a homestead, or so long as the guardian of 
the minor children of the deceased may be permitted, under the order 
of the proper court having the jurisdiction, to use and occupy the 
same.’’ Constitution, art. 16, sec. 52. 

This provision of the Constitution applies to all homesteads, 
whether the estates to which they belong be solvent or insolvent. It 
makes no distinction, and the courts have no power to make any. 
It regulates the vestiture of title, and descent and distribution, in that 
it subjects it to the same rules which the legislature may provide for 
any other real property ; but it gives, under certain conditions, pos- 
sessory righis, which may exist without any right whatever by in- 
heritance under the general laws of descent 

it does not confer on minor children any right in reference to the 
homestead which did not before exist, but may, in cases of insolvent 
estates, operate a denial to them of some rights which the former law 
gave them. 

If the homestead be the separate property of the surviving parent, 
he orshe may certainly sell it, as under the former law. If it be the 
separate property of the deceased parent, it secures to the survivor 
the use of the property so long as he or she elects to oceupy it, even 
against children who hold the legal title 

If it be community property, it secures to the survivor the same 
right as against children who inherit one-half of it from the de- 
ceased parent. 

If both parents die, the right of minor children, through a guar- 
dian, to occupy the homestead, is not an absolute right, as is that 
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of a survivor, for its exercise is made to depend on the judgment 
of the proper court as to whether such occupation is necessary or 
proper. 

It may be denied, and partition with adult heirs directed, if to the 
court it seems advisable. All these matters but tend to show that 
minors take title to homestead property, just as they take title to 
other real property, except, as inthe terms of the constitution, they 
may have a possessory right which adult heirs do not have. The eon- 
stitution declares under what circumstances this right shall exist, 
and excludes the idea that any such right exists if a parent be alive, 
unless, possibly, in a case in which, notwithstanding the existence of a 



































parent, facts exist which make guardianship of minor children nee- 
essary. 

It seems to us that the present constitution, instead of giving to 
minor children an interest in homestead property other or greater 
that they had under the former laws, in some respects may restrict 
their rights, and, that duly considered, it emphasizes the rulings un- 
der former laws, that no homestead rights descend to them, except 
as and to the extent this may be given by the express terms of the 
constitution. 

Since the act of January 9, 1843, laws have been in foree in this 
state protecting the widow and minor children of a deceased person 
in the enjoyment of property exempted to families from forced sale, 
and through them minors have been protected as against creditors, 
when both parents were dead. If a mother survived, the rule has 
been to place the homestead in her possession and under her control, 
the law presuming that this gave all necessary protection to minor 
children. 

It was never deemed necessary, on the death of a wife, to set apart to 
thesurviving husband and children the community or other homestead; 
and this is so, for the simple reason that it was supposed the father 
was able and willing to provide for his minor children, and his sense 


of duty to them such as to induce him to continue to occupy it and 
thus protect it from forced sale, as the home of the family, if, in his 
judgment, it was to the interest of the family that he should do so. 
The present constitution gives to the father or mother, surviving, 
the right to occupy the homestead without reference to the ownership 
of the fee, and this right either of them may. decline to exercise, In 
which event, the property, under the terms of the constitution, would 
become subject to partition, if children of the deceased parent take 
any part of it by inheritance. Adult, as well as minor heirs, would 
partake in such partition, on equal terms, unless the plain language 
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of the constitut ion, which declares that ‘‘ the homestead shall descend 
and vest in like manner as other real property of the deceased, and 
shall be governed by the same laws of descent and distribution,”’ is to 
be disregarded. 

The statutes regulating the descent and distribution of real prop- 
perty, other than homestead, .make no distinction between adult and 
minor heirs. On partition would the homestead go to the adult heirs, 
exempted as was it to the deceased parents? This court held not, in 
Givens v. Hudson, 64 Tex. 471, and we do not see that minor children, 
under the constitution, can have any right, whatever, in homestead 
property, other than have their adult brothers and sisters, except as 
they may indirectly receive benefit through the possessory right 
given to the surviving parent or guardian, on account of the family 
of which they may be constituents. 

The declaration of the constitution that the homestead ‘*‘shall not 

be partitioned * * so long as the survivor may elect to use or 
occupy the same as a homestead,’’ is but the equivalent of a declara- 
tion that when the survivor does not elect longer so to use it, it may 
be partitioned. The right to partition a homestead, most frequently a 
single piece of property that may have to be sold for partition 
amongst heirs, whether minor or adults, or of both, is utterly at war 
with the continued existence of the homestead, the very necessity for 
which is founded on the theory of protection to a unity, known as 
the family, to whose common, undivided use and shelter it is ap- 
plied. 
When the right to partition accrues, whatever homestead right for- 
merly existed must be held to have ceased, as between the co-owners ; 
and if it be community property we see no reason to doubt that the 
survivor may sell it to pay community debts, just as he might any 
other community property 

It is unnecessary to consider how far the rules laid down in refer- 
ence to the homestead set apart to a widow and minor children under 
former laws, or vesting in them under act of August 15, 1870, can be 
applied, under the present constitution, where an estate is insolvent; 
for the facts of this case do not bring it within these rules. The case 
of Kirkland 2. Little, 41 Tex. 456, has no application to this case. It 
simply holds, that to give the survivor the general power to sell the 
interest of a deceased wife in community property, it is necessary that 
he qualify under the statute; but it does not deny the general and 
long established rule, that, for the purpose of paying debts, the sur- 
Vivor may sell, without such qualification. 

The charge asked by the appellant, and referred to in the second 
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— 
assignment of error, should have been given, and the refusal to give 
it was such error as requires the reversal of the judgment. Reversed 
and remanded. 

REVERSED AND REMANDED. 


[Opinion delivered March 9, 1886. ] 





G., C. & 8. F. R’y Co. v. JoHN McGown, 
(Case No. 2204) 
1, RAILROADS—PASSENGERS—FREE PASS—One who has received from a} Lilway com- 
pany a pass with conditions thereon, and who has us t to procure free pas- 
sage, must be held to have consented to its conditions. as fu is though he 
had signed the pass 


2. SAME—COMMON CARRIERS OF PASSENGERS—NEGLIGENCI LIA Y CANNOT BE LIM- 
ITED BY CONTRACT—FREE PASSENGERS—A common ecarrit ssengers cannot 
by contract relieve itself from responsibility, or ever mit it ility, for in- 
juries to a passenger resulting from the negligence of it its emploves, or 
agents, in the scope of their emplovment: and this is s t reference as well 
to passengers traveling free of charge as to those pa 

3. SAME—The liability of the carrier of passengers does not the fact that 
compensation forthe passenger has been paid to it, but t sal cree of eare 
is incumbent on the carrier in the case of a passeng { y a free pass 
as in the case of one paving full far 

4. SAME—CARRIERS OF PASSENGERS — CORPORATIONS—NEGI , AGENT—The 
negligence of the agent, of whatsoever crade, of t suing the 
business of a common carrier, is, as to matte wit t of the em- 
ployment, with reference to passengers, the neglig f t tion itself, 
and fixes a liability which the carrier cannot avoid tract 


APPEAL from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 
This was a suit by John McGown against the Gulf, Colorado & 


Santa Fe Railway Company for damages for personal injuries caused 
by the derailment of the company’s passenger train, on which the 
plaintiff was at the time a passenger, and traveling on a free pass. 
The petition laid the damages at $20,000. 

The specific charges of negligence were that the road-bed was de- 
fective and in bad condition, through rotten and defective ties, 
unevenness, and defectively spiked rails; that the train was running 
with great and unusual speed around a curve, where such speed was 
dangerous; that the number of employes on the train was not suffi- 


} } 


cient, and that they were not stationed, as required by law, at sueh 
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“ Argument for the appellant. 
ve places as to be most conducive to the safety of train and passengers ; 
ed {hat the train was running at a dangerous speed for the condition and 
character of the track at the place of accident; that one or more of the 
wheels under one of the derailed cars was loose and in a condition 
of great danger. which was known to defendant before the accident. 
Defendant pleaded general denial, denial of al] negligence, and alle- 
gations that the accident occurred without fault or negligence of 
defendant; that plaintiff was traveling ona free pass, givén to him 
without consideration, as a gratuity, upon which was printed this 
contract : *‘ Free passengers assume all risks of accidents to their 
persons and property, without claims for damages upon the corpora- 
tion,’ which condition was known to plaintiff when he accepted and 7 
used the pass, and was assented to by him; that plaintiff knew of the 
n- condition of the pass when he accepted the same, and knew that de- 
me fendant would not have given him the pass or allowed him to use the 
same, had it not believed that he had, in good faith, assented to and 
M- would abide by its condition, and that he harbored the secret and un- 
o% disclosed intention to repudiate its condition, notwithstanding his 
" apparent assent thereto, in case of injury to him while traveling on 
2 the same. 
The cause was tried before a jury, and resulted in a verdict and 
at judgment for the plaintiff for $1,000. The defendant appealed. 
~ On the trial, the court, after defining to the jury the degree of 
Bs diligence exacted of railway companies in the carriage of passengers, 
he instructed them as follows: ‘*These principles of law apply equally 
he whether such passenger was a passenger for hire, or was riding ona 
m free pass, such as was in evidence in this case, and if you believe 
if, from the evidence that the plaintiff, John MeGown, was riding on 
defendant’s train as a passenger, on a free pass, a copy of which 
I. is in evidence, and while he was on the train, the ear in which 
plaintiff was riding was derailed and thrown from the track, and 
& that thereby he sustained personal injuries, he would be entitled 
d to your verdict for such damages, * * unless you believe, 
e from the evidence, that such injuries were not caused by the negli- 
7 gence of the company, or by the negligence of some employe, or 
employes, of defendant company.”’ 
:. Ballinger, Mott & Terry, for appellant, that a railroad company may, 
g by contract witha free passenger, exempt itself from liability for 
8 injury to such passenger, from whatever cause, except the gross neg- 
2 ligence of its board of directors, or general managing officers, cited : 
h VOL. LXV—41 
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Kinney zv. Central Ry. Co., 32 N. J. L. 407; Kinney v. Centra 
Ry. Co., 34 N. J. L. 513; Wells 2. N. Y. C. Ry. Co., 24.N. Y., 18). 
Perkins v. N. Y. C. Ry. Co., 24N. Y. 196; Bissell v. N. Y. ©. Ry. 
Co., 25 N. Y.. 442; MeCawley v. Furness Ry. Co., 8 Q. B. 57; Gallin 
v. L. & N. W. Ry:, 10 Q. B. 212; Hall v. N. E. Ry. Co., 10 Q. B. 437. 
Duff v. G. N. R. Co., 20 Albany, L. J. 398; Alexander v. Ry, 
Upper Canada (Q. B.) 474; Poucher v. Ry. Co., 49 N. Y. 263. 
That a railroad company may, by contract with a free passengey 


ts 

' 
ve 
( 0., dd 


exempt itself from liability for all injury to such passenger, except 
such as may occur through the gross negligence of the company, or 
of its servants or agents, they cited: Ill. C. R’y v. Read, 37 Ill. 484. 
Boyce v. Anderson, 2 Peters 151; 2 Wood’s R’y Law, 1440; Williams 
v. Taylor, 4 Porter ( Ala.) 354; Arnold v. Ill. C. R’y, 83 ILL. 273: se@ 
25 Am. Rep. 383; Ind. C. R’y v. Munday, 21 Ind. 48. 


Howard Finle y and Hume wv Shepard, for appellee, that a railway 
company is bound to exercise a very high degree of care in the car- 
riage of passengers for hire, cited: H. & T. C. Ry Co. v. Gorbett, 
49 Tex. 573; Tex. & St. L. R’y Co. wv. Suggs, 62 Tex. 323; IL. & GN, 
R’y Co. v. Halloren, 53 Tex. 46; Railroad Co. v. Horst, 93 U.S. 291; 
Phila. & Reading R’y Co. v. Derby, 14 How. 486; Thompson’s Law 
of Carriers, p. 200, sees. 4, 7,9; Sherman & Redfield on Neg. see, 
266, et seq.; Louisville C. R’y Co. v. Weames, 8 A. & E. R’y Cases, 
199, and authorities cited in note thereto; Lemon vy. Chansler, 68 
Mo. 340. 

That public policy demands that the same degree of care shall be 
exercised in the carriage of free passengers as in the carriage of those 
for hire, they cited: Prince v. l. & G. N. R’y Co., 5 Tex. Law Rey. 
303; T. & P. R’y Co. v2. Garcia, 62 Tex. 285; H. & T. C. R’y Co. @, 
Hampton, 5 Tex. Law Rev. 579; Phila. & Reading R’y Co. v. Derby, 
14 How. 486; Steamboat New World v. King, 16 How. 469; R’y Co 
v. Lockwood, 17 Wall. 357; R’y Co. v. Stevens, 95 U. 8. 655; Lemon 
v. Chansler, 68 Mo. 340; Todd v. Old Colony R’y Co., 3 Allen 18; 
Wilton v. Middlesex R’y Co., 107 Mass. 108; F. R’y Co. v Weir, 37 
Mich. 111; Seybolt 7. R’y Co., 95 N. Y. 562; s. e., 47 Am. Rep. 75; 
Indianapolis R’y Co. v. Beaver, 41 Ind. 493. 

That contracts limiting the liability of carriers of passengers are 
contrary to publie policy, and, if made, will not be enforced, they 
cited: R’y Co. v. Stevens, 95 U. S. 655. sup. 660; R’y Co. v. Loek- 
wood, 17 Wallace 357; Cooley on Torts, 686; Sherman & Redfield 
on Neg. sec. 274, and notes ; Lawson’s Contracts of Carriers, p. 278, 
sec. 218; Id. 273, sec. 215; Id. 279, et seq.; Jacobus v. St. P. & C. Ry 
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Co.. 20 Minn. 125; O. & M R’y Co. wv. Selby, 47 Ind. 472; Rose », 
Des Moines Valley R’y Co., 39 Iowa 246; Mobile & O. R’y Co. ». 
Hopkins, 41 Ala. 486; R’y Co. v Little, 71 Ala. 614; C., P. & A. R’y 
Co. v. Curran, 19 Ohio, St. 1; Knowlton z. Erie R’y Co., 19 Ohio St. 
960; Penn. R’y Co. v. Butler, 57 Pa. St. 335; Kimball 2. B., C. & ML 
Ry Co., 138 A. & E. R’y cases, 55, and note p. 58; Abell vo. West Md. 
Ry Co., 20 A. & E. R’y cases, 503; L. B. R’y Co. v. Chenowith, 52 Pa. 
St. 382. 

SrayToN, ASSOCIATE JUSTICE.—There was such evidence as to 
justify a verdict in favor of the plaintiff if he had been an ordinary, 
fare-paying passenger. The charge assumes that the same degree of 
eare is incumbent upon a carrier of passengers in the case of one 
traveling on a free pass as in the case of a passenger paying full fare, 
and if this be not the law, the charge given was erroneous, and some 
of the charges asked and refused should have been given. 

The appellee applied for and received a free pass from Galveston 
to Fort Worth, and to return from the latter to the former place, which 
on its face had the following words: ‘* Good for one trip only, upon 
conditions endorsed hereon, when countersiened,’’ ete. Onthe baek 
of the pass was the following: ‘** Not transferable. If presented by 
any other person than the individual named hereon, the conductor 
will take up this ticket and collect fare. Free passengers assume all 
risks of accidents to their persons and property, without claims for 
damages upon the corporation. Good for passage only when signed by 
the person te whom issued,’’ 

The appellee was traveling on this pass, which he presented to the 
conductor, who detached therefrom the coupon evidencing his right to 
travel from Galveston to Fort Worth, gave him a check and returned 
the pass to him, without requiring himto sign it. Under the evi- 
dence, the fact that he used the pass without signing it we deem a 
matter of no importance. Having received and used it to procure 
free passage, he must be held to have consented to its conditions as 
fully as though he had signed it. 

Treating the pass as the evidence of a contract between the parties, 
and giving to it the most favorable construction for the appellant, 
the question in the case broadly stated is, can a public carrier of pas- 
sengers SO contract as to relieve itself from liability for an injury toa 
passenger, fromthe negligence of the carrier or its servants, in the 
course of their employment? That there are many cases which hold 
that a publie carrier of passengers may so limit its liability, cannot 
be questioned. Such is the rule asserted in the following English 
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eases: McCawley v. Furness Ry. Co., 8 Q. B. 59; Gallin v. Ry. Go, 
10 Q. B. 215; Neale v. Ry. Co., 10 Q. B. 440. 

In Wells v. Ry. Co., 24 N. Y. 181, it was held, by a divided court, 
that such contracts were valid, and that it was immaterial whether 
the negligence of the agents be slight or gross ; that the carrier might 
thus protect itself from liability for an injury resulting from any de- 
gree of negligence of its agents. The opinion, in effect, however, 
holds that while an individual pursuing the business of passenger ear- 
rier cannot exempt himself, by contract, from liability for an injury 
that results from his gross negligence, yet, that a corporation pur- 
suing that business is not liable for the gross negligence of its agents, 

In Perkins v. Ry. Co., 24 N.Y. 196, it was held that while a raj. 
road corporation cannot exempt itself from liability to a passenger 


for damage resulting from its own willful misconduct or recklessness, 
which alone is construed to constitute negligence, yet, in respect to 
gratuitous passengers, it may contract for exemption from liability 
for any degree of negligence in its servants, other than the board of 
directors or managers, who represent the corporation itself for all 
general purposes. This ruling was made, as we may infer, from the 
opinicn of one of the judges in a case in which the injury resulted 
from the use, by a trackmaster, of rotten material in the construetion 
of a bridge. 

Practically, the same ruling was made in Bissell v. Ry. Co., 25 N, 
Y. 448: but in this, as in the former cases, there was a divided court 
In Kinney 2. Ry. Co., 32 N. J. 408, the same rule was asserted by the 
supreme court of New Jersey. In that case it was held that in con- 
tracts for free passage, the public carrier drops that character and be- 
comes a mere private carrier, whose liabilities are to be determined by 
the same rules which are ‘‘ applicable to the ordinary class of gratui- 
tous bailments, or of persons rendering an unbought serviece.’’? The 
same rulings were made in the same case by the court of errors and 
appeals, 34 N. J. 514. 

It is held in Illinois that a public carrier may relieve itself from 
liability to a free passenger for an injury resulting from the negli- 
gence of employes in a degree less than gross. I. C. Ry. Co. 2. Read, 
37 Ill. 484. 

The distinction made in the New York and New Jersey cases, to 
which we have referred, between the negligence of the corporation 
acting through its president and board of directors, and the negli- 
gence of other employes, servants or agents of the company, is de- 
nied in the case last cited. 

In the nature of things, every corporation must act solely through 



























































G., C. & S. F. R’y Co. v. McGown. 


Opinion of the court. 





agents, and that their powers and duties may differ in degree, it 
seems to us, Should make no difference, in so far as duties and liabil- 
ities to passengers, whether free or paying full fare, are concerned. 
The true inquiry, at last, is, did the injury result from the negligence 
of any agent of the corporation, while acting within the scope of his 
If a corporation may relieve itself from liability to a 
passenger for the negligence of one or more classes of agents, why 
may it not for the negligence of another class? Al] 


employment? 


are but agents. 


of a corpora- 
tion’s employes, from the highest official to the humblest laborer, 
Some of them are necessarily clothed with extensive 
powers, to make contracts which will bind the corporation in refer- 


ence to many matters, and to control its operations, while others have 


but simple labors to perform; yet, none of them are the corporation, 
clothed with its full power or responsible for all its acts. 


We are of the opinion, that the distinction sought to be made in 
the New York and New Jersey cases, to which we have referred, has 


no so}id foundation in reason or in public policy, when considered 


with reference to the right of a corporation pursuing the business of 


acommon or public carrier to limit, by contract, its liability to a pas- 


senger for injury resulting from the negligence of any class of its 


agents. 


That, in the nature of things, the negligence of the agent, of what- 


soever grade, as to matters within the scope of his employment, with 


reference to passengers, is the negligence of the corporation itself, 


which, all the American cases agree, fixes a liability which the carrier 


vannot be permitted to avoid by contract. 


We are further of the opinion, that a railway company cannot, by 


contract, lay down its public character as passenger carrier, which 


the law, as well as the nature of the employment in which it engages, 


fixes upon it, and become a mere private carrier. 


The constitution 


of this state, the general laws and the charters of such corporations, 


make their employment that of common or public carriers of passen- 


gers and goods. 


Const., 


art 


10. see 


2; R.S., ch. 10 


This employment they voluntarily assume, and, in recognition of 


the public nature of their business, the law bestows upon them many 


privileges and benefits which it does not confer on private persons or 


strictly private corporations, which often operate : 


iS 


‘ 
< 


d 


burden on 


individuals and communities, and could not be lawfully conferred on 


the mere private carrier. 


We are further of the opinion, that the rules governing gratuitous 


bailments in reference to the degree of care incumbent on the bailee, 


can have but little, if any, application in cases in which, in any man- 
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ner, the relation of carrier and passenger is established ; for, behind 
any contract by which this may be created, stands a publie poliey 
which even the parties ought not to be permitted to thwart. 

The question whether a railway company—a public carrier of pas- 
sengers—can relieve itself by contract from liability, even to a free 
passenger, for an injury which results from the negligence of any of 
its employes or agents, of whatsoever grade, has not been decided ie 
this state, but arises in this case. It seems to us, upon principle, 
that it must be held, that such a carrier cannnot relieve itself. by con- 
tract, from responsibility for injury that results from negligence, sueh 
as will fix liability upon the carrier under the general rules appliea- 
ble to the ordinary relation of carrier and passenger. That the lia- 
bility of the earrier does not depend on the fact that compensation 
for the passage is paid to the carrier, is well settled. Railroad Co, », 
Derby, 14 How. 486; Steamboat New World 2. King, 16 How. 469: 
Todd v. R’y Co., 85 Mass. 20; Prince v. R’y Co., 64 Tex. 153; Abell 
v. R’y Co., 21 A. & E. R. Cases, 503; Brownfield v. R’y Co., 21 A. & 
E. R. Cases, 88. 

The relation of passenger and carrier is created by contract, express 
or implied, but it does not follow from this that the extent of liability 
or responsibility of the carrier is, in any respect, dependent on a eon- 
tract. In reference to matters indifferent to the public, parties may 


contract as they please; but, not so in reference to matters in which 


the public has an interest. For the purpose of regulating sueh mat- 
ters, rules have been established, by statute or the common law, 
whereby certain duties have been attached to given relations and 
employments. These duties attach as matter of law, and without regard 


to the will or wish of the party engaged inthe employment, or of the 


person who transacts business with him, inthe course thereof; and this 


+ 


isso, for the public good. Duties thus imposed are not the subjeet of 


contract. They exist without it, and cannot be dispensed with by it 


The violation of such a duty is atort. The law declares that it is the 
duty of a public carrier of passengers to use the highest degree of 
eare, to insure their safety. Why was not this left to be settled by 


the contract of the carrier and passenger? Certainly for no other 
reason than that the employment itself was of such a nature as to 
make it a matter of public concern. None could be of greater publie 
concern, at the present day, than these employments by which men, 
women and children are transported by millions, by agencies of a 
most dangerous character, and with a speed heretofore unknown. 
As said in R’y Co. v. Derby : ** This duty does not result alone from 


1 


the consideration paid. It is imposed by the law, even where the 
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d service isgratuitous. The confidence induced by the undertaking of any 
/ service for another, is a sufficient legal consideration to create a duty 
in the performance of it.’’ Railroad Co. v. Weir, 37 Mich. 115. 
}. It has been held, in many cases, that the payment of the considera- 
« tion which the law permits the carrier to demand and to receive, is 
f not necessary to the imposition of the duty of the carrier to use that 
’ | degree of care necessary where full consideration is paid, and that a 
, failure to use such care in reference to a passenger not paying such 
‘ compensation, fixes upon the carrier a liability which he cannot avoid 
h by contract. 


- In accordance with this view, it has been held, in many cases, that 
the duty thus imposed cannot be avoided by contract, in that class of 
n eases in which persons travel on what are known as ‘* drovers’ 
passes.”’ Railroad v. Lockwood, 17 Wallace 357; Railroad Co. 2. 


, Henderson, 51 Pa. St. 331; Railway Co. v. Selby, 47 Ind. 471; Flint 
l v. Railroad Co., 1 Houston 469; Railroad Co v. Curran, 19 Ohio St. 1. 
% Any rule founded on the character or adequacy of the considera- 


tion on which the earrier’s undertaking is assured, it seems to us, 


$ ignores the public character of the carrier’s employment, as well as 
y all duty resulting therefrom. The foundation of the rule which for- 


bids such contracts as that relied on in this case is admirably well 
; stated, in the opinion of the supreme court of the United States, by 
} , Justice Bradley, from which we make the following extracts : 

‘In regulating the publie establishment of common carriers, the 


great object of the law was to secure the utmost care and diligence 


in the performance of their important duties—an object essential to 
the welfare of every civilized community; hence, the common law 
rule which charged the common carrier as an insurer. Why charge 
himas such? Plainly, for the purpose of raising the most stringent 


motive for the exercise of carefulness and fidelity in his trust. In 
regard to passengers, the highest degree of carefulness and diligence 
is expressly exacted. In the one ease, the securing of the most exaet 
diligence and fidelity underlies the law, and is the reason for it; im the- 
other, it is directly and absolutely preseribed by the law. It is obvi- 
ous, therefore, that if a carrier stipulates not to be bound by the ex- 
ercise of care and diligence, but to be at liberty to indulge in the 
contrary, he seeks to put off the essential duties of his employment. 
And to assert that he may do so, seems almost a contradiction in 
terms.”’ 

* Now, to what avail does the law attach these essential duties to 
the employment of the common carrier, if they may be waived in re- 
Spect to his agents and servants, especially when the carrier is an 
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artificial being, incapable of acting except by agents and servants? 
It is carefulness and diligence in performing the service which the 
law demands, not an abstract carefulness and diligence in proprie- 
tors and stockholders who take no active part in the business, To 
admit such a distinction in the law of common carriers, as the busi- 
ness is now carried on, would be subversive of the very object of the 
law.’’ Ry. v. Lockwood, 17 Wallace 357. The opinion in that ease 
reviews the cases and discusses the general question with an admira- 
ble clearness and fullness. 

The dissenting opinions in the New York cases to which we have 
referred, seem to us unanswerable. ~The following cases held that the 
earrier cannot limit his liability, by contract, for injuries resulting 
from the negligence of its agents: Jacobus v. Ry. Co., 20 Minn. 195: 
Ry. Co. v. Mundy, 21 Ind. 48; School District 7. Ry. Co., 102 Mass. 556: 
Ry. Co. v. Henderson, 51 Pa. St. 315; Transportation Co. v. Oil and 
Mining Co., 63 Pa. St. 14; Sagor v. Ry. Co., 31 Me., 228; Express 
Co. v. Crook, 44 Ala. 469; Maslin v7. B. & O. Ry. Co., 14 West Vir. 
ginia 180; Merchants’ Dis. and Trans. Co. v7. Cernforth, 3 Col. 281; 
Ry. Co. v. Stevens, 95 U. S. 658; Ry. Co. z. Savers, 26 Gratt. 328: 
Express Co. v. Graham, 26 Ohio St. 598; Rice v. Ry. Co., 63 Mo. 318; 
Ry. Co. v. Hopkins, 41 Ala. 500; Ry. Co. v. O’ Hara, 9 A. and E. Ry. 
Cases 321. 

The rule, its application and foundation, is thus clearly stated by 
an elementary writer: ‘**We have already seen that an agreement 
that a carrier shall not be liable for negligence is void, as against the 
policy of the law. There is no reason why this principle should not 
apply to cases of free’as well as paid carriage. If ‘confidence,’ as 
has just been stated, is a sufficient consideration, then no passage 
voluntarily tendered and accepted is gratuitous. But, independently 
of this, it is against public policy that a person, using the high and 
dangerous agency of steam, should, in any case, on which the human 
life depends, act with a diligence less than a good and capable expert 
should employ in wielding such an agency. If diligence be pro- 
portioned to remuneration, steam service would be graded in dili- 
gence according to the degree of pay—first-class diligence for first- 
class ears: second-class diligence for second-class cars ; minimum dili- 
gence to those who pay but little, or do not pay at all. But the law 
knows no such gradations. When the work is undertaken, then, so 
far as safety is concerned, the same precautions must be taken for all 
who are permitted to take passage.’’ Wharton on Negligence, 589- 


592, 641, and cases cited in notes. 





This rule is wholesome, is demanded by the nature of the employ- 
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ment, and embraces a policy which no state having a due regard forthe 
safety and lives of its people can abandon; for it discourages negli- 
pence, by holding the carrier to strict accountability, and imposes 
upon him no responsibility which he does not voluntarily assume when 
he engages in such employment. It is simple, and discards all fine 
discriminations in regard to degrees of negligence and grades of 
agents, in determining liability and right to recover actual damages. 
“The charge of the court below was correct, and the judgment must 
be affirmed. 
AFFIRMED. 
[Opinion delivered March 12, 1886. } 





JoHN C. CRAIG AND E. C. OGDEN y. MARX & KEMPNER. 
Case No. 2068.) 
1, Goops—DELIVERY~ACCEPTANCE—LIEN—NOTICE — COURSE OF BUSINESS—G. con- 
tracted with a railway company to furnish it with a certain number of cross- 


ties, for which, on their being inspected and accepted by the general superin- 


, 


tendent, | o receive 55 cents each, the ties to be inspected monthly and 
paid for with notes of the company at giinety days, on pay-day following the 


delivery Defendants agreed to pay drafts drawn on them bv G. to a certain 


amount, to enable him to fulfill his contract; bills of lading with inspector’s 
certificates we to be attached to the drafts, and the notes of the railroad were 
to be delivered and paid to defendants G. executed drafts on defendants in 
favor of plaintiff, and attached, as collateral security, bills of lading for suffi- 
cient ties to cover the drafts. Defendants refused to pay the drafts, and ap- 
propriate d the proceeds of the ties to the payment of a debt due them from G. 
Held 

(1) That if the ties had been accepted and received by the railroad when the 
drafts were drawn, the property in them had passed to the road, and G.’s de- 
livery of the bills of lading to plaintiff conferred no right in or lien uponthem, 
nor a superior right to their proceeds; 

(2) The right of stoppage 7 ¢ransitu does not depend upon title, but on a lien 
for the price, (following Allen v. Willis, Tyler term, 1885), and that lien ceased 


with the transit; 


(5) A bill of lading evidences, / rcie, ownership of goods in transit by 
the consignes Ben on Sales, sec. 399: Wharton on Cont . sec, 877). The 
proof may show that the consignor is still the owners (Authorities reviewed.) 


(4) If G. could be considered the owner, at the time the bill of lading was 


transferred, then plaintiff’s ties, and not G.’s, were accepted and received by 


the railway company, and plaintiff was entitled to the proceeds; he could not 


recover from defendants, however, unless thev had notice of his right. (Whar- 


ton on Cont., sec. 733: Foster v. Green, 6 H. and N. 881, ete.) 


(5) Defendants’ contract with G. fully explained plaintiff’s possession of the 
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bills of lading, and the krowledge of such possession net 


dad not have excited in 


their minds any suspicion that plaintiff was the owner of the ties 


, Or entitled to 
their proceeds. 


2. SAME—COURSE OF BUSINESS—O8LIGATION—See opinion ‘or acts of defendants jp 


paying previous drafts drawn by G. in favor of plaintiff, held not to have estab. 


lished a course of business imposing upon defendants an obligation to accept 
or pay the drafts involved in this suit. 


8. FINDINGS OF THE COCURT—When a case is tried by the court, in absence of 
findings, if there is any theory of the facts supporting the judgment, it willbe 
assumed that the court below adopted and proceeded u 1 tl 


iat theory, 


APPEAL from Galveston. Tried below before the Hon. Wm. , 
Stewart. 

This suit was brought by John C. Craig, plaintiff below, to recover 
the amount of two drafts drawn by John B. Goodhue to the order of 
Craig, upon Marx & Kempner, defendants below The plaintiff 
alleged that John B. Goodhue, on October 19, 1881, being then 
engaged in fulfilling a contract to furnish railroad ties for the Hons- 
ton & Texas Central Railroad, executed his drafts—one on Marx & 
Kempner, requesting them, at sight, to pay to the order of the plain- 
tiff the sum of $1,895.30 ; that attached thereto was a bill of lading for 
three thousand four hundred and fifty-eight ties, shipped by Goodhue 
to the railroad, of the value of 55 cents per tie; that on October 20, 
1881, Goodhue drew another draft, in favor of plaintiff, on Marx & 
Kempner, of like tenor, for #1°330, to which was attached a bill of 
lading for ties shipped by Goodhue to the railroad, of value more 
than the amount of the draft; that the drafts were executed and 
delivered to plaintiff in consideration of the respective amounts 
thereof advanced by plaintiff to Goodhue therefor, and the bills of 
lading for the ties then in transit were transferred and deliveredsto 
the plaintiff, at the same time, by Goodhue, as collateral security for 
for the payment of the drafts respectively; that the plaintiff took 
the drafts in good faith, relying on the security of the bills of lading, 
and the integrity of Marx & Kempner, who had 


him drafts of lik 


‘tofore paid to 
e character, so drawn by Goodhue; that in aececord- 
ance with the usual course of dealing between plaintiff. who was a 
merchant and banker at Beaumont, Texas, and defendants, who were 
iff sent forward 
the drafts. with bills of lading attached, by mail, to them, which 


commission merchants at Galveston, Texas, the p! Lin 
they had requested should be done instead of sending them through 
other or different channels for collection and payment ; that on Oecto- 
ber 20 and 21, 1881, the defendants acknowledyved the receipt of the 
drafts and bills of lading attached, respectively, retained the bills of 


lading, and, on or about October 24, 1881, received the proceeds and 
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yalue of the ties, sufficient to cover the amount of the drafts, thereby 
acknowledging the correctness of the drafts, and impliedly and 
virtually accepting the same, and thereby became liable to pay the 
amount of the drafts. 

The defendants filed general denial and special answer: That they 
had a contract with John B. Goodhue, the terms whereof were known 
to plaintiff ; that the defendants therein only obligated themselves to 
pay the drafts of Goodhue on condition that the bills of lading, with 
certificates of inspection from the Houston & Texas Central Railroad, 
accompanied the drafts, not exceeding two-thirds of the contract value 
so inspected, delivered and accepted ; and that Goodhue should buy at 
least one-third of the value of the contract price in groceries from 
defendants ; that the drafts were not accompanied by the certificates 
of the inspector, showing quantity, acceptance and delivery of the 
ties, and the drafts exceeded two-thirds of the value of the ties, and 
that Goodhue did not buy goods from defendant to cover one-third 
of the value of the ties, or Otherwise comply with his contract, which 
was known to plaintiff; that, on receipt of "the drafts, defendants 
again advised plaintiff of the terms of the»contract, and that they 
would not pay them; that the plaintiff then requested defendants to 
return the drafts, which was done. 

Pending this suit, on September 11, 1884, the plaintiff, John C. 
Craig, made an assignment for the benefit of all his creditors, inelud- 
ing this cause of action, to E. C. Ogden, who obtained leave and filed 
his intervention, as assignee of-plaintiff, to prosecute the same as such. 
This cause was submitted to the judge, without a jury, for deter- 
mination on the law and facts, who rendered judgment for the defend- 
ants. 

A contract made between John B. Goodhue and the Houston & Texas 
Central Railroad Company, on March 19, 1881, was read in evidence, 
whereby Goodhue contracted to furnish to the company sixty thou- 
sand cross-ties, according to specifications, for which he was to receive 
for each tie accepted by the general superintendent, or his authorized 
agent, 55 cents—the ties to be inspected and accepted monthly, and 
those accepted within any one month, to be paid for with the note of 
the company, at ninety days, on pay day following the day of de- 
livery. 

A contract made on March 28, 1881, between John B. Goodhue and 
Marx & Kempner, was read in evidence. This contract, referring to 
the terms of the contract of March 19, 1881, recited that, to enable 
Goodhue to carry it out, he would require $30,000 in money and sup- 
plies, which Marx & Kempnér, on terms, agreed to furnish. Bills of 
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lading, with inspector’s certificates of the railroad company to be 
attached to drafts drawn on Marx & Kempner for money, not to 
exceed two-thirds of the contract value of ties; at least one-third of 
such contract value to consist of goods in the line of Marx & Kemp- 
ner. It was further agreed that Goodhue should buy of Marx & 
Kempner, exclusively, all goods in their line which he needed or used 
in his business, including all matters under the railroad contraet, up 
to Mareh 31, 1882. It was agreed that the notes and moneys, due by 
the terms of the railroad contract, from it, should be delivered and 
paid to Marx & Kempner, and that Goodhue should give all orders 
and instructions, deemed necessary by Marx & Kempner, and endorse 
the notes, if they requested it, face value of which, at maturity, to be 
placed to the credit of Goodhue with Marx & Kempner. 

It appears that Marx & Kempner applied the proceeds of the ties 
to the payment of money due them from Goodhue. 


C. L. Cleveland, for appellants, as to appropriation of the ties for 
the payment of the drafts, cited: Campbell & Clough v. Alford, 57 
Tex. 159; 2 Wharton on Cont., see. 798; Holmes v. Bailey, 92 Penn. St. 
57; Adoue & Lobit v. Seeligson, 54 Tex. 593; Holmes, Lafferty & Co. 
v. German Sec. Bk., 87 Penn. 523. 

As to course of dealing establishing a usage, he cited: Bank of 
Rochester v. Joult, 4 N. Y. 497; Bureh v. Hill, 24 Tex. 156; Bailey », 
Smalley, 12 Tex. 238; Bank v. Homeyer, 45 Mo. 145; 2 Daniel on Nego. 
Inst., sees. 1640-1644. 


Davis & Sayles, for appellees, cited: Rule 24, 25 and amended rule 
27, supreme court rules: Hodde v. Susan, 63 Tex. 307, and recent 
cases unreported; Gulf, W. & T. Ry. Co. v. Moutier, 61 Tex. 123; 
Green v. Dallahan & Co., 54 Tex. 281: Pearson v. Flanagan, 52 Tex. 
266; Campbell & Clough v. Alford, 47 Tex. 161; Texas Land and Cat- 
tle Co. v. Carroll & Ler, 63 Tex. 48. 


ROBERTSON, ASSOCIATE JUSTICE.—It is not clear from the testi- 
mony whether the ties shipped by Goodhue to the railroad company 
were inspected at the place of shipment or upon their arrival at 
Houston. There is no direct evidence upon the question, and the 
circumstances incidentally developed on the trial, loosely induce con- 
trary inferences. On the one hand, whilst the contract provides for 
delivery at the point of shipment, it also stipulates that the ties shall 
remain at Goodhue’s risk until inspected and received, and Kemp- 
ner testifies that there were frequent discrepancies between the bills 
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of lading and the certificates of inspection. It was also shown that 
the certificates of inspection were often delayed. These cireum- 
stances feebly indicate that the inspection was to be made at Hous- 
ton. 

On the other hand, the right of the railroad company, under the 
contract, to receive at a reduced price such ties as did not pass in- 
spection, might explain, consistently with inspection before shipment, 
the discrepancies between the bills of lading and the inspection cer- 
tificates; and the provision in the contract between Goodhue and 
Marx & Kempner, that the drafts of the former upon the latter 
should be accompanied by both the bills of lading and the certificates 
of inspection, is absurd as to the bills of lading, unless the inspec- 
tion preceded the shipment. If the inspection takes place at Hous- 
ton, the certificate of inspection shows that the ties have been ship- 
ped, received and accepted; it thus shows-all that the bill of lading 
could be used to prove, and also that the bill of lading as the repre- 
sentative of property in transit, or any sort of security, is Sunctus 
officio. 

In this state of the record, if the court below considered that the 
inspection preceded the shipment, we cannot determine that the con- 
clusion was wrong. If the fact that the ties were inspected at Hous- 
ton was material to the plaintiff's case, and the court below held that 
it was not proven, there is nothing to warrant a reversal of the rul- 
ing. 

If the ties represented by the bills of lading delivered to Craig with 
the drafts described in the petition, had already been delivered by 
Goodhue and accepted and received by the railroad company, in ae- 
cordance with the terms of the contract between them, the property 
in the ties had passed to the railroad company, and Goodhue had no 
interest in them to be transferred to Craig, and his delivery of the 
bills of lading could confer no lien. 

In the bills of lading, the carrier contracted to deliver the ties to 
the railroad company, and no right or control was reserved in Good- 
hue. There was nothing to except the case from the operation of the 
general rule, that delivery to the carrier is delivery to the purchaser. 
The title had passed; the ownership was in the railroad company, 
absolutely, subject only to the right of the vendor to stop in transit— 
aright dependent, not upon title, but on alien for the price (Allen 
v. Willis, Tyler term, 1885). This lien ceased with the transit, and 
if, in delivering the bills of lading to Craig, the purpose was to pass 
to him this lien, the lien had expired before the defendants received 
the proceeds of the ties. 
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A bill of lading evidences prima facie ownership of the goods iy 
transit by the consignee. The proof may show that the consignor is 
still the owner. Thus, in the cases cited for the appellant, the own. 
ers consigned to factors for sale; in some of the cases the proceeds, 
by previous agreement, to be applied to the payment of debt due the 
factors. The shipper continued to be the owner of the goods, and the 
transfer of the bills of lading, without indorsement, to the payee of the 
consignor’s draft, was an appropriation of the property to the pay- 
ment of the draft before delivery to the consignee; before the con- 
signee had acquired any right in the property When the consignee 
acquired possession, the prior right of the payee of the draft had al- 
ready attached. Bank Homeyer, 45 Mo. 145; Holmes 
92 Penn. St. 57; Holmes v. Bank, 87 Penn. St. 525; Bank 
tN. Y.497; Taylor v. Turner, 87 Il. 296. 

In each of these cases, the consignee’s only interest 


v. Bailey, 


O. Jones, 


inn the property 
was as factor or commission merchant; his business was to sel] for 


account of the consignor: he had no interest whatever in the property 


neve! reached 
him, he lost nothing. In the case at bar, the ties in transit belonged 


until it came into his actual possession. If the goods 


to the railroad company; it is the very case put by Mr. Benjamin: 
** Where goods are delivered by the vendor, in pursuance of an order 
to a common carrier for delivery to the buyer, the delivery to the 
carrier passes the property, he being the agent of the vendee to re- 
ceive it, and the delivery to him being equivalent to a delivery to the 
vendee.’’ Benj. on Sales, see. 599; to same effect see Wharton on 
Cont., sec. 877. Craig had no right in or lien upon the ties, and ae- 
quired, through the bill of lading, no superior right to the proceeds of 
the ties. If the intention was to create a lien, Goodhue had no right 
to encumber the property of the railroad company. If the purpose 
was to assign to Craig Goodhue’s right to the price of the ties, noth- 
ing was done to consummate this object. No such purpose was 
proved, except as the result of what could not be done—the creation 
of a lien on the ties. 

We have discussed the case upon the hypothesis that it was held by 
the court below that the ties were inspected by the railroad company 
and received at the places of shipment. The trial was by the court, 
without a jury, and, in the absence ef findings, if there is any theory 
of the facts supporting the judgment, we must assume that the court 
below adopted and proceeded upon that theory. 

But a different result would not necessarily follow, if the proof was 
conclusive that the ties were actually accepted and received at Hous- 
ton, and if they could be considered the property of Goodhue whilst 
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in transit. Goodhue being the owner at the time of the transfer of 
the bills of lading, Craig’s ties, and not Goodhue’s, were accepted 
and received by the railroad company on Goodhue’s contract; this 
would give Craig the right to receive the proceeds—the price. If we 
then assume that Marx & Kempner knew that the ties belonged to 
Goodhue at the date of the bills of lading, they could be held to have 
notice from the drafts accompanied by the bills of lading that Good- 
hue’s title had passed to Craig, if Craig’s mere possession of the bills 
of lading, with the drafts, was not otherwise explained to them. They 
had no notice of the parol agreement between Goodhue and Craig 
that the bills of lading should be held as security for the drafts. Their 
contract with Goodhue required, for their protection, that his drafts 
upon them should be accompanied by the bills of lading. They did 
not regard the bills of lading as security, but as evidence of the ae- 
erual of a demand upon the railroad company, on the faith of whieh 
they undertook to make advancements. The contract with Goodhue 
fully explained Craig’s possession of the bills of lading, and the 
knowledge of such possession need not excite in their minds any sus- 
picion that Craig was the owner of the ties, or entitled to the pro- 
ceeds. In receiving, in payment of a debt due by Goodhue, the pro- 
ceeds of these ties, knowing that they are the price of these very ties, 
they yet may be held under the facts to have no notice of Craig’s 
prior or supel%or claim to these proceeds. The railroad company has 
paid to Marx & Kempner, and they have received, both without 
notice of Craig’s right, money belonging rightfully to Craig, Good- 
hue receiving the benefit of the misappropriation. Craig, in such 
ease, has. no remedy against Marx & Kempner. One who receives 
in payment or security of an antecedent debt, money or negotiable 
paper, pays value, and cannot be made to restore it to the true owner 
unless he had notice, at the time he received it, of the real ow nership. 
Wharton on Cont., see. 733; Foster v. Green, 7 H. and N. 881: Colland 
v. Loyd, 6 M. and W., 51 and note; Daniel on Nego. Insts., see. 
780. 

In stating Craig’s rights as holder of the bills of lading, we have 
put his case, perhaps, more strongly in his favor than it eould be 
sustained upon authority If the proceeds of these ties were yet in 
the hands of the railroad company, and this was a controversy 
over them between Marx & Kempner and Craig, it is by no means 
clear that the prior rights of the former, under their contract with 
Goodhue, would not be held to be superior to the claims of Craig. 
The advancements made and the credit extended to Goodhue, by 
Marx & Kempner, were, it seems, not severally based upon the dis- 
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tinct shipments of ties, but they were to collect from the railroad 
company the proceeds of all the ties and place to the credit of Good- 
hue. If Craig acquired no interest in the ties themselves through 
the bills of lading, but merely a lien upon the proceeds, it was gsyb. 
sequent in time to the lien of Marx & Kempner, and it is not cleap 
that it would not be subordinate in right 

Prior to the presentation of the two drafts described in the 
plaintiff's petition, the appellees had paid two drafts drawn by 
Goodhue in favor of Craig. One of these they deferred paying, on 
the ground that no certificate of inspection accompanied it, until 
the railroad company received the ties and passed the price to the 
eredit of Goodhue The other they declined to pay until Craig 
guaranteed indemnity. The payment of these drafts, under 
these circumstances, cannot be held to have established a course of 
business imposing upon appellees an obligation to accept or pay the 
drafts involved in this suit, which were neither accompanied by eer- 
tificates of inspection, nor by Craig’s guaranty against loss 

We find no error inthe judgment, and it is, therefore, affirmed. 

AFFIRMED, 
[Opinion delivered March 12, 1886.] 


Case No. 2237) 

1, DECEDENTS—FRAUDULENT CONVEYANCE—EFFECT—CREDITORS—PARTIES—Plaintiffs 
sought to subject to the payment of a note, certain pr ert claimed to have 
been conveved by a deceased maker of the note in fraud of : creditors, and 
also to subject the proceeds of property descended to t maker’s heirs and 
sold by them This suit was brought in the district « t: afterwards, an 
administrator was appointed, the claim sued on was presented to and accepted 
by him, and approved by the county court Held 

(1) That the acceptance and approval of the claim constituted it a judgment 
against the estate, and, ordinarily, plaintiff would ha been required to go 


into the county court to obtain satisfaction of it; 

(2) The administrator was the proper party to sue tor sue h property as de- 
scended to the heirs, and no reditor, pe nding the administration, could sue 
for its recover) 

(5) Property conveyed by a decedent, in fraud of his creditors, ‘onstitutes 
no part of his estate; it passes to his grantee, subject only to the right of his 
prior creditors, and no title descends to his heirs or vests in his executor or 
administrator. Only such prior creditors can sue to subject the »roperty 


their claim 
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(4) Plaintiffs, having a judgment against the estate, and the estate being in- 
solvent, were entitled to subject property conveyed, in fraud of their debt, 
to the payment of their judgment. 

(5) The property so « onveyed formed no part of the estate; the county court 
had no control over it, and plaintiffs could maintain their suit in the district 
court, except so far as it claimed to have property descended to the heirs sub- 


jected to their demand. 


APPEAL from Gonzales. Tried below before the Hon. George 
McCormick. 


The opinion states the facts. 


Spooner & Burgess and Joseph O'Connor, for appellants, cited : 
atterson v. Allen, 50 Tex. 23; Rogers v. Kennard, 54 Tex. 30; Smith 
y, Smith, 11 Tex. 102; Long v. Wortham, 4 Tex. 31; Wilson v. Davis, 
37 Ind. 141: Manwaring v. Kouns, 35 Tex. 171; Nash v. Williams, 20 
Wallace 226; Doev. Childress, 21 Wallace 642; Evans v. Perciful, 5 
Pike, 424; Boone v. Revis, 44 Tex. 384. 


No briefs on file for appellees. 


WILLIE, Curler Justice. —The present suit was instituted for 
the purpose of obtaining a judgment upon a note executed to the ap- 
pellants by the firm of Laird & Smith, and of subjecting to its pay- 
ment certain articles of property alleged to have been conveyed by 
Laird, formerly one of the partners of the firm, but then deceased, in 
fraud of his creditors. It was also sought to have applied to the pay- 
ment of the judgment, when obtained, any money that might be in 
the hands of one W. W. Smith, collected by him under a power of 
attorney from the heirs of Laird, forthe purposes of paying the separ- 
ate debts of said decedent. At the time the suit was commenced, 
there was no administration upon the estate of Laird; but, about 
two years thereafter, an administrator was appointed, and the claim 
sued on, having been presented, was accepted by him and approved 
by the county court 

More than three years after the appointment of the administrator, 
one of the defendants filed a plea in abatement to the plaintiffs’ suit, 
alleging the qualification of the administrator, and that the suit could 
not be maintained by the plaintiffs, but that it should be prose- 
cuted by the administrator, for the purpose of paying the legal debts 
that might be established against the estate. This plea was sustained 
by the court below, and the cause dismissed, except as to Smith, 
thesurviving partner, against whom judgment was rendered From 
this judgment of dismissal, an appeal is prosecuted to this court. 
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The acceptance and approval of the claim sued on constituted it g 
judgment against the estate of Laird. The ordinary manner of 
enforcing this judgment would have required the plaintiffs to go into 
the county court and obtain an order for its payment, or for the sale 
of property, in satisfaction of it. But the plaintiffs alleged that 
Laird’s estate was insolvent, and, hence, they sought to subject to the 
judgment property that had been conveyed by the deceased, in frand 
of his creditors, subsequent to the accrual of their debt, and the 
proceeds of such as had descended to his heirs, and had been sold by 
them. To obtain such relief, at the date when the suit was brought, 
they were necessarily driven to the district court, as there was no 
administration then opened upon the estate. As to whether or not 
the suit should have abated upon the filing of the plea, after the 
administrator had qualified, must depend upon the right of the plain- 
tiffs to prosecute any of the causes of action alleged by them, in the 
district court, notwithstanding the pendency of the administration. 

There can be no doubt but that the administrator was the proper 
party to sue for such property as descended to the heirs upon the 
death of Laird. This property came to them charged with Laird’s 
debts, and the administrator was entitled to its possession and man- 
agement, for the purpose of paying, as far as possible, all claims 
against the estate. Pending an administration, no one creditor, nor 
any combination of creditors, has any right to such property, or can 
bring suit for its recovery. They must have it subjected to their 
debts through the county court, and the proper officer of that court, 
viz., the administrator, must bring such suits as are necessary to reduee 
it to possession, and bring it within the jurisdiction and control of 
that tribunal. But the case is different when property has been con- 
veyed by a decedent in fraud of his creditors. Such property forms 
no part of his estate, and, hence, the administrator has no concern 
with it whatever. All the title of the grantor passed to his fraudu- 
lent grantee, subject only to the right of the defrauded creditor to 
have the conveyance set aside, so far as his debt is concerned, and the 
property made liable for its payment. 

As to subsequent creditors, the title of the grantee is good, and the 
fraudulent grantor has no right in it whatever. He has no title 
which can descend to his heirs, or vest in his executor or adminis- 
trator for the payment of debts. As none but prior creditors have 
any claim against the property, and the estate has no title to it, 
these creditors are the only parties who can sue to subject it to their 
debts, and an administrator would not bea proper plaintiffin sucha 
proceeding. From these views, it follows that the appellants hav- 
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ing a judgment against the estate of Laird, and his estate being 
insolvent, were entitled to subject property conveyed in fraud of 
their debt to the payment of their judgment. The administrator of Laird 
was not authorized to sue for the property, for the purpose of admin- 
istering it, as it could under no circumstances form part of the estate. 
Forming no part of the estate to be administered, the county court 
could have no jurisdiction or control over it, and, hence, the court 
should not have sustained the plea in abatement. The plaintiffs 
should have been allowed to proceed with thei action, so far as it 
sought to subject any property conveyed by Laird, in fraud of the 
plaintiffs’ claim, to the payment of the judgment; and the suit could 
be dismissed only so far as it claimed to have any property which 
descended to the heirs made liable to the plaintiffs’ demand. 

For the error of the court in sustaining the plea in abatement, and 
dismissing the suit, the judgment must be reversed and the cause re- 
manded 

REVERSED AND REMANDED. 

[Opinion delivered March 12, 1886. ] 





M. E. AnD S. W. MILLER v. G.. C. & S. F. R’y Co. 


(Case No. 2088 


1, RAILROADS—S . IPTION—RIGHT OIF WAY—LOCATION OF DEPOT— IBLIGATION— 
CONSTRUCTION INTRACT—GOOD FAITH—Suit was brought by a railway com- 
pany upi certain notes executed by citizens of a town, the consideration be- 
ing the early construction of the road to that town. The condition was annexed 
to each note, that, if t road was not completed to the town by a certain date, 
the obligations were to become null and void. About the same time a number 
of citizens, including defendants, executed a bond in the sum of $7,000, con- 
ditioned that ** we shall cause to be secured to the said railway company all 
necessary conveyances for right of way for said company through our county 
and town, etc., when demanded by it,on any line it may locate that touches the 


corporate limits of the town, ete.” The charter of the company provided that 
the road should run as near as practicable to the town referred to, and, in the 
event its citizens donated to the company the necessary right of way for road, 
switches and turnouts, through the town, and sufficient ground for depot pur- 
poses, the depot should be located within half a mile of the court house. At 
the time the subscriptions were raised, in lieu of which the notes were given, 
one of the directors of the road, acting as spokesman for himself and several 
other directors who were present, said, in a public speech to the citizens : “We 
desire you shall procure for us the right of way along two lines through your 
town and county, thereby 


enabling us to procure the mos’ practicable route. 
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G. N. Ry. Co. v. Dawson. 62 Tex. 260: 
James v7 King & Davidson, 5 Tex 
derson RY. Co.. 17 Tex. 560: G. ¢ 
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Then, we shall expect you to procure the necessary ground your city for depot 
purposes ; and, lastly, we ask you to donate a specified tf money Held « 
(1) That the instruments sued upon, together with the right of way bond, 
taken as one transaction, construed in the light of the circumstances surround. 
ing the parties at the time, and with reference to the obligati Ss imposed upon 
the company by its charter, must determine the right to rs : 

(2) Evidently it was the purpose of the parties, at tl e the notes were 
made, that in consideration of the sum subscribed a cht of way, the 
railway company would survey and construct its road into t ( orate limite 
of the town; and, the necessary grounds for depot p eing secured and 
donated by the citizens, the company would establish it within half g 
mile of the court house, 

(3) In order to put the citizens at default, the rail should have 
selected the most practicable route, established it into tl \ ) within half 
a mile of the court house, selected, surveyed, and ma off the grounds 
necessary for depot purposes, and then notified the « : sing the com- 
mittee appointed to secure tl right of way and dé t ¢ inds, and made 
* demand ” of the same for the rposes stated; 

(4) Until this was done, the citizens could not it lands to 
purchase, nor had they the wer to institute, in the roceedings 
to condemn the land; 

(5) It is the legitimate inference that, at the time ‘ de, all 
parties understood that the i would select a ~ ind depot 
grounds, and in case the citizens failed to pu railroad 
company would stitute ceedings tor its cond | on the 
citizens to pay whatever damages and costs were t ed 

(6) If the « shad af tunity of d t t wav and 
depot grounds, i ed . i ire cate the 
depot in the tow is ag i, Was ense tot 

(7) It was tl lut f t to give the tice of the 
locations desired for right of way and depot Until t t com- 
pany was not authorized to ¢ ide that the W g¢ to 
com sy with + , omis Q 
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125, notes d, e. g, i; Ry. Co. v7, Hodnett, 36 Ga. 669; Taylor v. Fletcher, 
15 Ind. 50: Shugart v. Moore, 78 Pa. St. 469; Powelton Coal Co. z. 
MeShain, 75 Pa. St. 258; Oliver v. Oliver, 4 Rawle 141; Campbell 2. 
MeClanachan, 6 Serg. and R 171; Weaver v. Wood, 9 Barr. 220; 
Bonny v. Morrill. 57 Me. 368; Quimby 2 Stebbins, 55 N. H. 420; 
Preble 7. Baldwin, 6 Cush., 60 Mass. 549; Davenport v. Mason, 15 
Mass. 85; Sioops 7. Smith, 100 Mass. 63; Penn. Mut. Ins. Co. v. Crane, 
134 |Mass. 252: Murray 7. Doke, 46 Cal, 644; Taylor v. Gillman, 
me ve. 411; Lawrence v. Smith, A. & E Ry. Cases 604; 
Hoag v7. Owen, 60 Barb. 54; Brown v. Morange, 15 Pittsburg 
Legal Journal, N. S., 220; H. & T. C. Ry. Co. v. Harry & Bros., 
63 Tex. 256; Smith v Elliott, 39 Tex. 201; Von Hoffman v. Quiney, 4 
Wall. 550; Bishop on Conts., sees. 568, 569; 2 Parsons on Conts. 
500, 515. 655; State v. Allis, 18 Ark. 260; Rogers v. Allen, 
17 N. H. 529; Clark v. Pinney, 7 Cowen, 681; Webster v. Rees, 23 
Ia. 269; Charter S. P. Laws 1875, 24; Constitution 1876, art. 10, 


sec. 9: R. S.. arts. 4224, 4225. 


Ballinger. Mott & Terry, for appellee, on parol evidence, cited: 
Pierce on Railroads, 57-59; Redfield on Railways, 186, 187; 1 Rorer 
on Railroads, 101, 154; Wight v. Shelby R’y Co., 16 8. Monroe 6; 
Gelpeke v. Blake, 15 Ia. 387; Railsback v. Turnpike Co., 2 Ind. 657); 
Harvey v. Latlin, Id. 480; Johnson v. R’y Co., 11 Ind. 284; Eakright 
t. Ry Co., 13 Ind. 410; MeLure 2. R’y Co., 90 Pa. St. 269; V. R’y 
Co. v. Parker, 54 Ill. 615; Braddock ». R’y Co., 44 N. J. L. 336; 8. ¢., 
16 A. & E. R’y Cases, 436; Thigpen v. M. C. R’y, 32 Miss. 347; R’y Co. 
v. Penry, 38 la. 255; Martin v. R’y Co., 8 Fla. 370; Johnson vz. R’y 
Co., 9 Fla. 299; 1 Addison on Cont., sees. 242, et seq.; Fox v. R’y Co., 
46 Ind. 36; Dill vr. R’y Co., 21 Ill. 92; Ellison v. R’y Co., 36 Miss. 
586: R’y Co. 7. Leach, 4 Jones N. C. 345; R’y Co. 7. Gammon, & 
Sneed 568; Roy Co. v. Cross, 20 Ark. 454; 87 Pa. St. 332; Jackson ». 
Stockbridge, 29 Tex. 394; 8. M. & M. R’y vw. Anderson, 51 Miss. 829. 

On forfeiture, they cited: Platt on Cov., star p. 903; Law Li- 
brary, note of Sergeant Williams, 1 Wm. Saunders, 320c; 2 Parsons 
on Cont. 528, and that part of note pp. 531, 532; 2 Chitty on Cont., 
1082, note 1083; 2 Smith’s Leading cases, 26; 1 Wharton on Cont. 
see., 5518: Benjamin on Sales, see. 562, and numerous eases cited 
by those authors; Boone v. Erie, 1 H. Bl. 273; Ritchie v. Atkinson 
10 East. 295, approved in. Lowber v. Bangs, 2 Wall. 736; Carpenter 
v Cresswell, 4 Bing. 409; Obermyer v. Nichols, 6 Binn. 159; 
Tompkins v. Elliott, 5 Wend. 496; McCullough v. Cox, 6 Barb. 386; 
Pepper v. Haight, 20 Barb. 430; Lewis v. Weldon, 3 Rand. 71; Todd 
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. Summers, 2 Gratt. 167; Mason v. Chambers, 4 Littell, 253; Allen 


a 


Saunders, 7 B. Monroe 593; Weaver zv. Childress, 3 Stew. 361; 


a 


Keenan v. Brown, 21 Vt. 86: Stavers v. Curling, 3 Binge. 169. 


T. M. HArwoop, SpecIAL JusTicE.—This suit was brought by 
appellee, on December 8, 1854, upon two obligations, 01 subsidy notes, 
executed by appellants, for the aggregate sum of *1,200. One of 
these obligations, for the sum of $1,000, was executed June 18, 1880, 
and the other, for $200, on June 26, 1880. 

These two writings were executed by appellants, who are citizens 
of Belton, in Bell county. Similar obligations, to the aggregate sum 
$75,000, were executed by citizens of Belton, payable to appellee 
at the same time. The consideration expressed upon the face was, 
‘*the early construction of the Gulf, Colorado & Santa Fe railway to 
the town of Belton.”’ 

The following condition formed a part of each, vi ‘The condi- 
tion of this obligation is such, that if the Gulf, Colorado & Santa Fe 
railway is not completed to the town of Belton by the first day of 
March, 1881, then this obligation is to become null and void.”’ 

About the same time, a large number of the citizens of Belton, in- 
cluding those who executed the obligations above mentioned, delivered 
to appellee a bond, inthe sum of $7,000, conditioned as follows: 
‘‘The condition of this obligation is such. that if we shall cause*to 


} 


be secured to the Gulf, Colorado & Santa Fe railway company, all nee- 
essary conveyances for the right of way for the said company, through 
the county of Bell. and the town of Belton, in the state of Texas, 
when demanded by it, on any line it may locate that touches the cor- 
porate limits of Belton, then this obligation to be null and void.” 

In answer to the suit, the defendants pleaded as follows : 

1. That the notes were given upon a promise and a consideration 
contrary to sound publie policy. 

2. That the railway was not completed to Belton by March 1, 1881L 

3. That the execution of the notes was procured through the 
promise of the company to build its railway, upon a designated route, 
into the town of Belton, and to locate its depot at a point within one- 
half mile of the court house therein ; that the town and citizens were 
ready and willing to donate the right of way and necessary depot 
grounds, whenever needed; that the company, in disregard of its 
promise, and requirements of the law under which it was built, 
changed its course, so as to run around the town, and established its 
depot outside the corporate limits, and more than a mile from the 
court house. 
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n 4. That the notes were also signed in full faith in the representa- 
, tions of the company, that Belton should remain the terminus for 
two years, and that no rival towns should be built near it, which 
representations had been falsified by the company. 
V The plaintiff, by supplemental petition, excepted specially to all 
. that part of the answer after the general denial. There was also a 
f denial that the city of Belton, or its citizens, ever tendered to the com- 
) pany right of way through the town, and depot grounds; also denial 
that the city, or its citizens, were ready or able to grant such right 
g of way or depot grounds. Plaintiff also alleged that it would have 
n run its read into the city, and would have built its depot within half 
mn a mile of the court house, had the right of way and depot grounds 
. been furnished by the citizens; and that it was still ready to do so, upon : 
0 the same conditions 
The cause was submitted to the court, without a jury. Judgment 
- was rendered for plaintiff, and defendants appealed. At the request 
e of the parties, the presidin; judge filed his findings of fact and con- 
f clusions of law. 
The Gulf, Colorado & Santa Fe railway company was chartered 
- by special act of the legislature of May 28, 1873—amended February 
d 5, 1875. In the eighth section of the act is the following provision: 
“Commencing at the city of Galveston, thence northwest on the 
0 most direct and practicable route, so as to intersect the G., H. & 
.. 8S. A. railway, on the dividing ridge between the Brazos and San 
h sernard rivers; thence, on an air line, as near as practicable, to the 
. town of Brenham, in Washington county, Caldwell, in Burleson coun- 
‘. ty ; thence, to the town of Cameron, in Milam county; thence, to the 
town of Belton, in Bell county; and, in the event that the citizens of 
each of said towns shall donate to said company the necessary right of 
n way for roads, switches and turnouts, through said towns, and sufficient 
ground for depot purposes, the depot shall be located within half a 
- mile of the court house in each of said towns,’’ 
e By June 11, 1880, the company had made such progress in 
. building its road that it had its line under contract up to a place 
.- valled the Knobbs, about twelve or fifteen miles southeast of Belton. 
e It is evident the learned trial judge, in interpreting the contract, 
t the basis of this suit, considered the appellee’s charter, with all of its 
s obligations thereunder, as entering into and forming a part of the 
. agreement made with appellants, and, in this, we fully coneur. In 
8 construing the obligations sued upon, all the facts and circumstances 
e surrounding the parties, going to throw any light as to what were 
the objects and purposes of the contracting parties, should be con- 
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sidered. The second error assigned is to the effect that the court 
erred in holding that plaintiff's railway was completed to the town of 
Belton by March 1, 1881, in the sense of the contract, and under the 
requirements of the law. 

The several instruments sued upon, together with the indemnity 
or right of way bond, taken as one transaction, and construed in the 
light of the circumstances surrounding the parties at the time, and 
construed ‘with reference to the obligations imposed upon appellee by 
the law, under its charter, must determine the right of the appellee ts 
recover in this suit. 

Evidently, it was the purpose of the part ies at the time the obliga- 
tions sued upon were given, that, for the consideration of the sum of 
$75,000 (of which the notes sued upon were a part), and the further con- 
s deration of the right of way through the county of Bell and through the 
town of Belton, the appellee would survey and construct its railway 
to and into the corporate limits of the town; and, the necessary 
grounds for depot purposes being secured and donated by the citizens, 
the appellee would locate and establish its depot within half a mile 
of the court house. This. aS was universally understood at the 
time of the contract, was fixed and required by the charter. This, 
too, was the fair and unmistakable construction to be put upon the 
propositions made by Mr. Sealy at the very time this amount was 
supseribed and promised by appellants. Copying from the findings 
of fact made by the trial judge, Mr. Sealy, in a public speech to the 
citizens of Belton, on the day this subscription was made, he being a 
director of the company and speaking for himself and several other di- 
rectors who were present, said: ‘* Ist. We desire you shall procure 
for us the right of way along two lines through your town and coun- 
ty, thereby enabling us to choose the most practicable route. Then, 
we shall expect you to procure the necessary ground in your city for 
depot purposes; and jast, though not least, we ask you to donate 
$75,000, which is but a portion of the extra cost to run our road into 
town, and out again.””> * * * 

The learned trial judge further finds from the evidence: ‘That 
soon after the speech of Mr. Sealy, subscriptions were commenced. * * 
That the appellants, M. E. and 8. W. Miller, subseribed $1,000, and 
appellant, M. E. Miller, the further sum of $200, and that afterwards 
in lieu of said subscriptions of $1,000 and-8200, M. E. and 8. W. 
Miller executed and delivered to Walter Gresham, agent of appel- 
lee, the two notes sued on in this cause.’ 

The corporate limits of the town consist of one thousand, two 
hundred and eighty acres, in a perfeet square, the court house being 










































" 


c( CO = FH CF 





MILLER V. G., C. & 8S. F. R’y Co. 





Opinion of the court. 





inthe middle of the square. sefore June 12, 1880, the date of the 
speech of Mr. Sealy, and the date of the subscriptions, two lines had 
heen surveyed by appellee, from the thei terminus of the road to and 
into the corporate limits of the town. One passed within a half 
mile of the court house, and the other a little further off, but neither 
had been definitely selected and adopted by the railway company as 
the line selected and adopted as the *‘ most practicable route.’”’ The 
trial judge, from the evidence, further finds as follows: ‘* The plain- 
tiff (appellee) thereafter, sometime in July, 1880, ran a line on the 
Birdsdale route, into the northeast side of the town, toa point not far 
from the court house square, and Walter Gresham, as plaintiff's 
agent, conferred with one or two members of the citizens’ committee, 
toknow if they would give the right of way through the town, on 
that line, and was informed by said one or two members of the com- 
mittee that the right of way through that part of the town would cost 
a greater sum of money than the citizens could afford to raise. The 
cost of that right of way, with necessary depot grounds, would have 
been about $10,000. The plaintiff thereafter, about the middle of 
August, permanently located its route through the north part of the 
town by condemnation, the plaintiff paying about $500 for the part so 
condemned; and established depot grounds just outside of the corpo- 
rate limits, paying for the depot grounds several hundred dollars. 
* * * The depot and depot grounds, are about three hundred feet 
outside of the corporate limits of Belton and are about two hundred 
or three hundred feet overa mile from the court house, and have so 
remained from about the middle of August, 1880, to the present time. 
* The road, as permanently located and constructed, enters 
the corporate limits about four hundred feet west of the northeast 
corner of the corporate limits of the town, and runs, thence westwardly 
just inside of the corporate limits, about forty feet inside the corpo- 
rate limits, about two thousand feet, just keeping inside of the ecorpo- 
rate limits, and then leaves the corporate limits at a point about two 
thousand four hundred feet west of the northeast corner of the cor- 
porate limits; and, although there is about two thousand feet of plain- 
tiffs road within the corporate limits, no part of said two thousand 
feet is more than fifty feet inside of the northern boundary of the cor- 
porate limits. 

The depot is about eight hundred yards from the point where 
the plaintiff's road leaves the corporate limits, and the depot 
is about three hundred and fifty yards from the northern boundary 
line of the corporate limits, and the road makes a very gentle curve 
all of the way from the point where it enters the corporate limits to 
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the depot. The distance from the court house to the depot is a little 
over a mile.’”’ , 

In the view we take of the case, it can make no difference upon 
which surveyed route the road was constructed to the corporate limits 
of the town, because, as appears from the testimony, the road might 
have been extended into the corporate limits, upon either route, and 
a depot located within a half mile of the court house 

The question to be considered is, did appellee, by running ‘the 
line on the Birdsdale route into the northeast side of the town, toa 
point not far from the court house square, and, by conferring with one 
or two members of the citizens’ committee, to know if they would 
give the right of way through the town on that line,’’? comply fully 
with its obligation growing out of the contract with appellants 
In order to put the citizens at default, the appellee should haye 
selected the most practicable route, and surveyed and established it 
into the town, to within half a mile of the court house, and have 
selected, surveyed, and marked off the grounds necessary for depot 
purposes, and then have notified the citizens composing the citizens’ 
committee appointed to secure the right of way and depot grounds, 
and made, in the language of the right of way bond, **demand” of 
the same, for the purposes stated. Not until this was done could the cit- 
izens have proceeded to secure, by purchase or condemnation, the 
the titles to the land. Until this was done, they could not have 
known what ground to secure, by purchase or legal process ; nor had 
the citizens the power to have instituted proceedings in their own 
names, to condemn the land. It was alone by the railway company 
that these proceedings could be instituted. Is it not the only legiti- 
mate inference, that, at the time the obligations sued upon were exe- 
cuted, all parties understood that the company would select its route, 
-ause it to be surveyed, as also the depot grounds; and if the citizens 
should fail to contract with the owners for its purchase, then the rail- 
way company would institute proceedings for its condemnation, and 
call upon the citizens to pay whatever damages and costs were thereby 
incurred? If such was not the understanding, why did they require of 
the citizens the indemnity, or right of way bond? 

Although many other questions have been discussed by counsel, we 
regard this as the turning point in the case. The plaintiff sues upon 
certain obligations, the meaning of which is perfectly clear, and, in 
reply to the defenses set up by the defendant, the plaintiff specially 
denies that the town of Belton, or the citizens thereof, ever tendered 
to plaintiff, depot grounds and right of way through the town; and 
specially denies that the citizens were ever willing or able to donate 
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to plaintiff the necessary depot grounds and right of way through the 
town. If this denial is sustained by the evidence, then we see no 
obstacle in the way of the plaintiff’s recovery, For, if the citizens 
of Belton, with a fair opportunity of donating the right of way and 
depot grounds, failed to do so, then they cannot complain of the action 
of the company in the premises. 

fut, is this true? There is certainly very little proof of it in the 
record. The only proof adduced is, that sometime after the obliga- 
tions had been signed, the agent of the plaintiff conferred with one 
or two of the citizens committee, who expressed the opinion that 
the people were not able to bear the expense of locating the track and 
depot so near the center of the town, inasmuch as it would cost 
about $10,000 

The evidence of the inability of the people of Belton to furnish the 
depot grounds, ete., seems to us extremely Sahin 6 ened baal 
of the line or depot was made as would indicate to the citizens of the 





town the desire of the company to have the right of way on any 
designated line, or depot at any particular locality. This was left in 
uncertainty, and it would have been impracticable for the citizens to 
comply with the demands of the company, until this was done. It was 
the duty of the railway company to give to the citizens definite 
notice of the locations desired for right of way and depot. And, until 
this was done, the Company was not authorized to come to the con- 
clusion that they were either unable or unwilling to comply with their 
promises. 

We are led to these conclusions by the testimony of the plaintiff's 
own witnesses. They do not disguise the fact that their object was to 
keep the people in the dark, as to the location of the road and the 
depot. One of their witnesses states that they went there, cautioned 
to avoid giving information on that subject. This witness admits 
that it taxed their ingenuity to ward off the inquiries of the people 
on that subject 

This witness states: ‘*‘ We understood from the people of Belton 
that they were unanimous in giving the necessary depot grounds and 
right of way. That was part of the contract, and they were anxious 
for it. There was nothing to cause us to fear they would not do it. 
There was quite a warm feeling for the road, and a disposition to do 
anything required of them.’’ This witness also says: ‘* The commit- 
tee was authorized to go and make representations to the town of 
Belton, and make contracts with them; and that the road had to 
abide by whatever they did.’’ This witness also said: ‘*‘ That he 
told Mr. Burr (one of the Belton.committee) that we would comply 
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with our part of the contract, and would run through the corporate 
limits of Belton;’’ and, being asked by counsel, **Do you eall it running 
through the corporate limits by dipping in, on one side, and making g 
curve and running out again on the same side?’ said, ‘Yes, sir; we 
agreed to put it through the city limits, and we did so.’’ 

He also says: ‘‘We knew that when our road went to a town, in 


i 
depot grounds and right of way, and that they were not deterred ip 


order to force us to go through the town, the people had to give ys 


locating the right of way through the town, and placing the depot 
grounds inthe town, by their refusal to give it.’’ Being asked, “ You 
were all satisfied that they had the money in Belton to furnish the 
right of way and depot grounds wherever you desired it?’’ said, ** Yes; 
we thought they would comply with their part of it.”’ 

Another witness says that his business was ‘**to keep silent,’ or, as 
he expresses it, **to play mum,”’ and ward off inquiry. \ll this time, 
both witnesses saw that the people of Belton were deceived, or. as 
they expressed it, were ** deceiving themselves,’’ and they seemed te 
have thought that their duty to the company required them not to 
undeceive the people. 

The testimony of one of the witnesses, to the effect that the direet- 
ors who went to Belton, had been cautioned to communicate nothing 
of the location of the route and depot, is very suggestive, when econ- 
sidered in connection with the condition found in the right of way 
bond, and when considered with reference to the map showing the 
actual location of the track and depot on the ground. The bond reads 
thus: ‘* The condition of this bond is such, that, if we shall cause to 
be secured to the G., C. & 8S. F. railway company all necessary eon- 
veyances for right of way for said company, through the county of 
Bell and ftewn of Belton. ete.. ete.. when demanded by it. on An line it 
may loeate. that touches the corporate limits of the tou Lof Belton. ete. 

The form of the bond, and also the notes, as appears from the testi- 
mony, had been agreed upon before the committee came to Belton. 
Now, the route actually located and built upon did not enter the town 
upon either of the lines along which the people had secured the right 
of way. But, running some distance above the Birdsdale route, it 
passed north of the northeast corner of the town tract; then, in order 
to ‘‘ touch” the corporate limits, it deflected a little south, or, as the 
trial judge states in his findings of fact, ‘‘very gently curves to 
the south,’’ until it crosses the corporate limits, and then, rurning 
along just inside the corporate limits for a few hundred yards, it 
‘*very gently curves to the north,’’ and passes without the corporate 
limits to a tract of land three hundred and fifty yards north of the 
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corporate limits, owned by the company, and there established its de- 
e 
‘ pot. 
: The plaintiff having obtained the obligations sued upon by the 
a d ° ° . ° ° 

means herein stated, this court is asked to enforce their collection. 
e ; <<“ ‘ 

This we cannot do, because, in our opinion, there was in the whole tran- 
: saction a want of that good faith and fair dealing which the makers of 
1 toe : ° 
. these obligations had good right to expect and demand of the com- 
. 
" pany. 
r This cause having been tried before the court, without ajury, it is 
‘ ordered that the judgment of the court below be reversed, and that 
' such judgment be rendered in this court as should have been ren- 
€ _ . . 
3: dered below, and that appellants recover of appellee all costs in this 
court and in the court below. 

REVERSED AND RENDERED. 

S [Opinion delivered March 13, 1886. ] 
D 
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t- 
Ig M. CocKRILL ET AL. V. PARMELIA J. COX ET AL. 
n- In Re Estate of Rhoda Byler, dec’d--Case No. 2135 
y 1. PROBATE OF WILIL—CONTESTATION OVER—DISTRICT COURTS—TRIAL BY JURY— 
1e A Part to a contestation arising upon an application for probate of a will, begun 
Is in the « ubsequently transterred to the district court, because 
to t! ilil ition of the idg or thie unt irt, is entitled, on request, 
n- in tl toatrial | 
, 2. WITN! I ‘cE—It is competent for a witness to give his opinion as to one’s 
M ment vill, aft iving testified to the facts upon which that 
lt opinion is i ited ‘iting Garriso " B inton 18 Tex 301 

3. OMISSION IN CHARGE—NOT A JECT OF REVIEW, UNLESS——-SPECIAL INSTRUCTIONS— 
i- An omission on the irt of the trial court to ¢ ge the jury on a particular 
. phase of the case, will not be considered by the appellate court, unless the com- 
. plaining party, by asking a special instruction on the point, shows that he has 
th not speculated on the chances of a tavorable verdict Citing Beazley v. Denson, 
at 10 Tex. 434.) 
it 4, WILLS—TESTAMENTARY CAPACITY—-EVIDENCE—VERDICT OF JURY—See the opinion, 
or on motion for rehearing in this case, for evidence held sufficient to support the 

rdict of a jury against the testamentary capacity of a testatrix at the time of 
1e a 2 
making her will 

tO 
ig APPEAL from Fayette. Tried below before the Hon. H. Teich- 
it . mueller. 
te On June 19, 1884, 8. B. Moore and M. Cockrill filed, in the county 

court of Fayette county, their petition for the probate of the last will 
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and testament of Rhoda Byler, deceased, and for letters testamentary, 
The petition, after stating jurisdictional facts, alleged that the decedent 
left a large estate, real and personal, of the probable value of $35.. 
000, and also a last will, in which petitioners were named executors, 
and prayed that the will be admitted to probate, and that letters tes. 
tamentary be granted the petitioners. On July 5, 1884, Parmelia J. 
Cox, Martha Tutwiler, joined by her husband H. A. Tutwiler, and 
Elizabeth Hess, joined by her husband F. A. Hess, filed their pro- 
test against the probating of the will, for the reasons: 

1. That, as the heirs of Rhoda Byler, deceased, they were interested 
in her estate 

2. That the alleged will offered for probate was not the last wil] 
and testament of Rhoda Byler, deceased, because it had not been sub- 
scribed by her and two attesting witnesses ; and, because, at the time 
of executing the alleged will, the deceased was not of sound and dis- 
posing mind, and did not execute it, knowing or intending the dispo- 
sition she was thereby making of her property. 

On February 6, 1885, the county court made an order in the cause, 
transferring it to the district court of Fayette county, because of the 
disqualification of the county judge. On June 5, 18585, the cause 
was tried in the district court, before a jury on the demand of the 
contestants, and against the protest of the propounders, the court sub- 
mitting to the jury, under the evidence and its charge, the following 
special issues : ‘ 

1. Did Rhoda Byler sign the instrument in writing in question, in- 
tending it as her will, either herself, or by some other person, by her 
directions and in her presence? 

2. Was the instrument of writing, purporting to be the will of 
Rhoda Byler, attested by two credible witnesses, above the age of four- 
teen years, subscribing their names thereto in the presence of the 
testatrix? 

3. Was Rhoda Byler, at the time of the execution of the instra- 
ment in question, of sound mind? 

The jury answered each of these issues in the negative; whereupon, 
the court adjudged that the instrument offered for probate was not 
executed in manner and form required by law to make it the will of 
Rhoda Byler; that she was of unsound mind at the time of its at- 
tempted execution; that the same was not the will of Rhoda Byler; that 
it be rejected and not admitted to probate; that propounders pay all 
costs, and that a copy of the judgment be certified to the county 
court of Fayette county for observance. From this judgment, pro- 
pounders appealed. 
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Argument for the appellants. 


On the trial, G. W. Tuttle, a witness, who had known Mrs. Byler, the 
deceased, and had had business transactions with her for a series of 
years, having at great length described her mental condition for sev- 
eral years prior to her death, and having related all of her little 
peculiarities. was permitted, over the objection of propounders, to 
state his opinion as to her mental capacity to make a will at the time 
she executed the one offered for probate. This was assigned as error. 

The third special charge asked by the propounders, and refused by 
the court, the refusal of which was assigned as error, was as follows : 

‘‘Asto the question of testamentary capacity, you are charged that 
a person whose mind is affected by old age and disease, so as to be en- 
feebled, and whose memory may be impaired, yet, if there is a capacity 
to understand and design the act, to understand the nature and char- 
acter and amount of her property, to know the objects of her bounty, 
and to understand the provisions and intend them, then such a person 
is sufficiently sound of mind for the purpose of making and execut- 
ing a W it.’ 

That portion of the court’s charge relating to the same issne was 
as follows: 

“Was Rhoda Byler, at the time of the execution of the instru- 
ment in question, of sound mind? The soundness of the mind, or 
testamentary capacity, requisite to make a valid will, is such that the 
testator, when making a will, is capable of knowing and understand- 
ing the nature of the business he is engaged in, and the elements of 
which the will is composed, and the disposition of his property he 
means to dispose of by his will, and the persons to whom he means to 
convey it, and the manner in which it is to be distributed among 
them.”’ 

The facts are sufficiently set forth in the opinion on the motion for 
rehearing. 


Ellis & Patton. Moore. Duncan & Meerscheidt. and Phelps & Lane, for 
appellants, on the alleged error of the court in granting contestants a 
trial by jury, cited: R.S., art. 1803, chap. 3, title 37, p. 269; Brad- 
ley v. Love, 60 Tex. 476. 

On other questions discussed in the opinion, they cited: 1 Red- 
field on Wills, p. 148, sec. 12, and note 33; R. S. 4859: Garri- 
son v. Blanton, 48 Tex. 300-304; R. 8S. 1316, 1317; 1 Redfield on 
Wills, p. 205, see. 18; Id. p. 228, note 58; Fowler v. Stagner, 
55 Tex. 400: 1 Redfield on Wills, 4th ed.. p. 100, sees. 10, 11 and 
note 12; 1 Redfield on Wills, 4th ed., p. 129, see. 14; 1 Redfield on 
Wills, 4th ed., pp. 131, 132, sees. 17, 18, 19; Pideock v. Pot- 
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ter, 8S Am. Reps. 182-195; Moore v. Moore, Redfield Am. Cases 199- 
' m a 

Coudrey v. Coudrey, Redfield Am. Cases, 192; Duffield v. Morpig 

Redfield Am. Cases 210; Potts v. House, Redfield Am. Cases 262, 


Robson & Rosenthenthal and Brown & Dunn, for appellees, on the right 
of trial by jury, cited: R. 8., 1139, 1121, 2208; Munson v. Newsom, 
9 Tex. 113; Moore v. Hardison, 10 Tex. 471, 472; Constitution of Tex,, 
art. 1, see. 15; Ib., art. 5, see. 10; Ib., latter part of sec. 16; Dayig 
v. Davis, 34 Tex. 15; Linney v. Pelonquin, 35 Tex. 29; Denson 2. Beag- 
ley, 34 Tex. 191; Beazley v. Densun, 40 Tex. 416 

That it is competent for a witness to give his opinion as to one’s 


mental capacity to make a will, based on the facts which enter inte 
the formation of that opinion, they cited: Redfield on Wills, 4th 
ed., 137, 138, 159, 140, 141, 142; Reynolds v. Dechaumes, 24 Tex. 174; 
Renn v. Samos, 33 Tex. 766; Thomas v. State, 40 Tex. 64; Garrison 
v. Blanton, 48 Tex. 301. 

On other questions discussed in the opinion, they cited: Redfield 
McBryde, 45 Tex. 499; Metzger v. Wendler, 35 Tex. 367; Powell 9, 
Haley, 28 Tex. 52; Peeler v. Guilkey, 27 Tex. 355; Davis v. Roos- 
velt, 53 Tex. 305; G., H. & 8S. A. Ry. z Delahunty. 53 Tex. 207; 
Berry v. Donley, 26 Tex. 756; 1 Redfield on Wills, 4th ed, 


on Wills, 95. 102: Garrison v. Blanton, 48 Tex. 321, 302: Ford », 


995, notes 47. 49: Redfield’s Am. Cases 59-64; Stevens v. Van 
Cleve, 4 Wash. Ct. Rep. 662; Wood v. Chambers, 20 Tex. 247; Jones 


v. State, 15 Tex. 168; Howerton v. Hoit, 25 Tex. 60; Blankenship 2. 


Douglas, 26 Tex 228; Gray v. Burk, 19 Tex. 232; Powell Messner, 
18 Tex. 405; Duffel v. Noble, 14 Tex. 665; Redfield on Wills, 4th ed. 
2994: Fowler v. Stagner, 55 Tex. 400; Oliver v. Chapman, 15 Tex. 406; 
Redfield Am. Cases, 246, 247, 621, 651, 652, 655, 753: Jordan et 
als. v. Brophy, 41 Tex. 285; Bailey v. White, 15 Tex. 118; Gilliard ». 


Chesney, 13 Tex. 337; McFarland v. Hall, 17 Tex. 690 


ROBERTSON, ASSOCIATE JUSTICE. All the constitutions of the 
Republie and State of Texas have preserved the right of trial by 
jury, in the same language. Const. of Republic, 9th clause of Dee- 
laration of Rights : Const. of 1845, see. 12, art. 1; Const. of 1866, see. 
12, art. 1: Const. of 1869, see. 12, art. 1: Const. of 1S76, see. 15, art. 1. 

In the Constitution of 1845, the provision that this right sheuld 


] 


‘Sremain inviolate.’’ was deemed a sufficient security of it in all eases 
in the district court, except causes in equity, for which a special 
clause was introduced. See. 8, art. 4 


The act of 1848 gave us our first complete system of probate juris- 
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prudence, and, under it, the initial proceeding to probate a will was in 
the county court, which, as then organized, had no power to im- 
panel a jury. Pas. Dig., art. 1261. A contest could be had in the 
county court, and either party could annul the result by an ap- 
peal to the district court (P. D. 1267, 1384), or a contest could be 
originally inaugurated in the district court, and the contest there, 
whether the jurisdiction was acquired by an original proceeding or 
by appeal, by the uniform practice, without the authorization of 
an express statute or other constitutional provision than those ad- 
verted to, was tried by a jury, unless the intervention of a jury was 
expressly waived. Parker 2. Parker, 10 Tex. 85; Crain v. Crain, 21 
Tex. 790; Vickory v. Hobbs, 21 Tex 571; Tynan v. Paschal, 27 
Tex. 28; 

The constitution of 1869 ordained that the right of trial by jury 
should ‘‘ remain inviolate’’ (see. 12, art. 1); that, in all cases of 
law or equity, involving more than $10.00, the right should be pre- 
served (sec. 16, art. 5): and that, ‘‘in the trial of all causes in the 
district court, the plaintiff or defendant shall, upon ee ation made 
in open court, have the right of trial by jury * * °. ¢ *. ae 
this constitution exclusive original jurisdiction of aia matters 
was conferred upon the district court (sec. 7, art. 5), and, to adapt 
the procedure to the organic changes, the probate law of 1870 was 
enacted. In this law it was stated, that ‘‘ there is no trial by jury in 
matters of probate, except when expressly provided by law.”’ P. D., 
art. 5481. 

Inthe case of Davis v. Davis, 34 Tex. 1, construing the law and 
the constitution, it was held that a contest over the probate of a will, 
without expressly considering whether it was a case of law or equity, 
or the parties to it could be called plaintiff or defendant, must be 
tried by jury, if demanded. This construction was accepted and 
acted upon until the law was repealed, and the constitution of 1869 was 
superseded by that of 1870. Renn 2. Samos, 33 Tex. 763; Denson 2. 
Beazley, 34 Tex. 191; Gardner v. Spivy, 35 Tex. 509; Linny v. Pelon- 
quin, 35 Tex. 36; Beazly v. Denson, 40 Tex. 416; Johnson v. Brown, 
51 Tex. 65. 

As far as the history of the practice is preserved in reported cases, 
the right of trial by jury, in such contests as this, has been recognized 
and exercised under all the constitutions and laws that, at different 
times, have prescribed the jurisdiction and regulated the procedure of 
our courts. In such cases, in other states, by statute or the usage of 
courts, directly, or upon feigned issues, at some stage of the proceed- 
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ing, a jury is allowed to pass upon the facts. Acts of Leg. of Col. 1867, 
1868; Benoist v Murrin, 58 Mo. 318; Williams v. Robinson, 42 Vt, 
658; Boyd v. Boyd, 66 Pa. St. 292; McGinnis v. Kempsey, 27 Mich, 
363; Boardman v. Woodman, 47 N. H. 120; Glancy 2. Glaney, 17 
Ohio St. 134; Howland v. Taylor, 53 N. Y. 627. 

A provision preserving the right of trial by jury, expressed jp 
substantially the same language, it is said, is to be found in all the 
state constitutions,'and it has been uniformly construed to perpetuate 
the right in the cases in which it exists, under the laws in force and 
practice prevailing at the date of the adoption of the particular con- 
stitution. Cooley on Const. Lim. 506. Thus, when the constitution ot 
Michigan was adopted, a party in possession of land was entitled toa 
jury trial of a suit against him, involving the title. It was held that 
the legislature could not deprive him of this right by authorizing his 
adversary to proceed against him by bill to remove cloud. Tabor », 
Cook, 15 Mich: 322. 

In Indiana, at the date of her constitution, a party was entitled to 
have a jury assess the damages in condemnation proceedings, and 
this right was held to be inviolable. Ry Co. v. Heath, 9 Ind, 558; 
Dane Co. v. Dunning, 20 Wis. 221; 41 N. H. 550; Sands 2. K unbark, 
27 N. Y. 147; County v. Morrison, 22 Minn. 178. 

Pennsylvania is only, apparently, an exception; for, whilst theright 
is determined under the peculiar phraseology of her constitution by 
the status quo of 1776, yet, the power of the legislature to confer and 
cut off the right, in certain cases exercised under the earlier consti- 
tutions, was considered as approved, in not being expressly denied in 
the constitution of 1838. Byers 7. Commonwealth, 42 Pa. St. 93. 

The provision in the constitution of 1876, that the right of trial by 
jury shall remain inviolate, must be considered as perpetuating the 
right in the cases, in which, at the date of its adoption, it had been 
so universally recognized and firmly established, as in the contests 
arising over the proof of wills. 

Construing the statute (R. S. 1803), in the light of the inter- 
pretation of substantially the same language, in the case of 
Davis v. Davis, 34 Tex. 1, and of the principle that it should be held 
void only to the extent of the conflict with the higher law, we can 
see no constitutional objection to the refusal of a jury in the contest 
in the county court. The right of jury trial remains inviolate, though 
denied in the court of first instance (in civil cases). if the right toe 
appeal and the jury trial on appeal are secured. Cooley on Const. 
Lim. 507. 

It is said, however, that in this case the district court sits purely 
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asa court of probate. There is no appeal from the district court 
trying the contest in the first instance, to the district court as the final 
trial court in probate matters. It results that in such cases the pre- 
liminary trial in the county court is dispensed with, and the final 
trial provided for on appeal in other cases, is had originally, when 
the case comes originally to the district court. The law to be applied 
to the case is the same in the county and district courts. Bradley v. 
Love, 60 Tex. 476. But, what the case is, to which to apply the law, 
is determined by each by the means and methods peculiar to itself. 
When a case is appealed from the justice’s to the county court, the 
jury is charged and a trial is had in accordance with the practice of 
the county court. If the county judge is disqualified in the case, and 
it is transferred to the district court, it is tried before a jury of 
twelve and not six men, and the practice of the district court pre- 
vails) In Texas, **the memory of man runneth not to the contrary ”’ 
of this procedure in courts to which a cause is taken for trial de novo, 

We think the appellee’s demand fora jury in the court below was 
properly granted. There was no error in allowing the witness, Tut- 
tle, to state his opinion of Mrs. Byler’s capacity to make a will, after 
he had testified to the facts upon which the opinion was predicated. 
Garrison v. Blanton, 48 Tex. 501 

Was the will signed, attested and intended, were the three issues 
submitted to the jury in the court below, upon each of which the 
finding was against the appellant. It was conceded, in argument, 
that upon the last issue, involving the testamentary capacity of Mrs. 
Byler, there was a conflict of testimony sufficient to protect the ver- 
dict under the well settled rules of this court. It is also obvious 
that if this issue was fairly submitted to the jury, and the finding 
upon it is sustained, any error committed by the court or jury upon 
the other issues, could not affect the result, unless the finding on the 
other issues is so clearly wrong as to indicate that the appellants 
have not had a fair trial upon the whole case 

There was no error inthe refusal of the third special charge re- 
quested by appellant, as the substance of it was embraced in the 
court’s definition of testamentary capacity. 

To the charge, as given, it is objected that the court did not in- 
struct the jury that less capacity would suffice to make a valid will 
than would be required in making contracts, and that, in determining 
Mrs. Byler’s capacity, the jury should look to her acts in the prepara- 
tion of the will, and the condition of her mind at the time of its pre- 
paration, as well as at the moment of final execution. Without now 
passing upon propriety of such instructions, it must be a sufficient 
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answer to the objection, that no special charges upon these points 
were requested. The error, if it was error, was one of omission, and 
not of commission, and cannot be considered by this court, unless the 
party complaining, by asking a special instruction, shows that he ig 
not speculating on the chances of a favorable verdict. Beazley 2, 
Denson, 40 Tex. 454. 

We find no error in the charge of the court in submitting to the 
jury the controlling issue. 

Nor, can we justly conclude that the jury, in determining the other 
issues against the appellants, manifested passion cer prejudice, or 
other motive or influence, mconsistent with a fair and deliberate ecop- 
sideration of the case submitted to them. To have a valid manual 
execution and a valid attestation of the will, under the charge of the 
court, Mrs. Byler must have possessed the faculty ©f consciousness 
and the capacity to understand that she was signing a will and hay- 
ing it attested. To this extent, the same question as in the third issue 
was involved, and upon it, there is the same conflict of evidence. 

We find nothing in the record to justify us in disturbing the judg- 
ment, and. it must, therefore, be affirmed. 

AFFIRMED, 

[Opinion delivered February 2, 1886. ] 


ON MOTION FOR RE-HEARING. 


ROBERTSON, ASSOCIATE JUSTICE.—Mrs. Rhoda Byler, at the date 
of her death, on June 12, 1884, was in the seventy-eighth year of her 
age. Her fatal illness commenced on May 23, 1884, and, from that time 
on, She lay almost constantly in a dense stupor. When aroused, she 
did not return to the contemplation of the affairs that had engaged her 
interest and attention for the past half century, but, incoherently and 
wanderingly, she complained of her pains, until she subsided again 
into apathy. She manifested, throughout, many of the symptoms of 
chronie softening of the brain. Her attending physician ascribed her 
condition and death to other causes, but other physicians, to whom, 
hypothetically, her case was stated, pronounced her disease to be 
softening of the brain. Two or three years before, she had been 
attended, in two spells of sickness, by Dr. Renfro, and his opinion 
was, that she was then suffering with chronic softening of the brain. 
In another spell, in the summer of 1883, features of the same disease 


were developed. Experts, on a fair presentation of her case, as dis- 
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closed by the contestants’ evidence, were of opinion that she died of 
softening of the brain, and that this malady had been growing upon 
her for several years prior to her death. 

About the time that Dr. Renfro declares that he discovered that 
she was afflicted with this disease, a change was noticed in her habits 
and character, in a degree, and in particulars, not to be accounted for, 
except upon the theory of a serious affection of the brain. She had 
been a devoted mother—she became an indifferent one. She had been 
steady in her purposes, and became weak and vacillating. She had 
possessed a strong and vigorous understanding, independent and self- 
reliant—she became timorous and distrustful of herself, and formed - 
and acted upon opinions based solely upon fanciful premises. She 
had been remarkably cleanly and neat about her person and house- 
hold, and ceased to be. 

A grand daughter, who spent a few months with her, and made 
herself useful about the old lady’s home, was charged for her board. 
A shawl she had presented to her daughter she reclaimed under cir 
cumstances amounting to an accusation of theft, and, without a ground 
of suspicion, or the instigation of special malice, under a delusion 
without rational basis, she accused the same daughter of stealing $5.00. 
She secreted about her premises her own provisions, and accused 
a faithful, old house-servant, who had been with her for sixteen years, 
of the larceny. She miscalled the names of those with whose names 
she was familiar. She was irritable and suspicious, and, in these 
unhappy years, could discover no honesty in man or woman. She 
would send for family supplies, and countermand the order, and still 
receive them; and forget, whilst a messenger was executing an errand, 
that she had ever authorized it. Though her bank account in an 
entire year would exhibit but comparatively few items of credit or 
debit, her bankers found such difficulty in having her remember and 
comprehend them, as to induce them to seek monthly settlements 
with her. What she understood at one moment, had to be re-explained 
in the next. When she aroused her household at night, and seribbled 
upon one of her several drafts of a will, she did not recognize her marks 
the next morning, or remember what had transpired. She misealled 
the names of her own children, and spoke of two of her nieces as her 
sisters. She would slip food from her own table, and charge the old 
Servant with the theft of it. 

The will propounded for probate was signed on May 23, 1884, the 
day of the commencement of her last illness, and after she was 
stricken with it. The night before, at twelve m., she had aroused her 
old servant by calling for the servant’s son, who had been gone to 
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Mexico since the February before. She then called for the old ger- 
vant’s daughter, who was not there, and had not been in the service 
of Mrs. Byler for several years. Mrs. Byler, then, after dismissing a 
daughter of the servant waked up on the supposition that she was 
the one wanted, fell asleep. 

Early in the afternoon of the next Cay she was taken sick, suffered 
with a violent pain in the right arm, and again encountered in artien- 
lation the difficulties Dr. Renfro had noticed in 1881 or 1882, and Dr. 
Tutwiler in 1883, and which, with the partial paralysis of the right 
side, were strongly symptomatic of softening of the brain. . She in- 
structed her servant to send for Mr. Sam Moore, but the servant, in- 
stead, sent for Mrs. Gilmore, upon whose arrival, Mrs. Byler wished, 
with her help, to execute the will then enclosed in an envelope. She 
succeeded, after repeated efforts, in making the servant understand 
that she wished the paper to be produced, and then indicated to 
Mrs. Gilmore her desire that the envelope should be opened. She 
seems to have forgotten that she had ordered Mr. Moore to be sent. 
for, and was willing to have the assistance of Mrs Gilmore. Mrs. 
Gilmore, when the sick woman’s wish was interpreted, declined to 
break the seal of the envelope, and Mr. Moore was then sent for. 
When William, instead of Sam Moore, responded to the summons, 
she recognized him and inquired about his brother; and her wish to 
sign and have her will witnessed, he finally understood. But his in- 
quiry of Mrs. Gilmore and of the old servant, whether the old lady 
wished any change in or addition to the paper, could only have arisen 
from a doubt in his own mind about her capacity to fully explain her 
wishes, and as to the correctness of his understanding of her pur- 
pose. When he returned with Mr. Wheeler, her articulation was indis- 
tinct and she could not make herself understood. One pair of spee- 
tacles was substituted, not upon her suggestion, for another, not ob 
tained at her instance, and her hand, without her request, was guided, 
whilst her name, misspelled, was subscribed. The witnesses put their 
names to the paper without her formal request, and the instrument, 
propounded as her will, passed from her custody with her assent, but 
not upon her suggestion. She may have been ‘consciously consum- 


mating a cherished desire and intelligently executing a last will, but 


she was passive and prompted. She was in the final grasp of a fatal 
disease, and, if she comprehended the meaning’ of the paper she was 
substituting for the law pertaining to the distribution of her estate, 


she knew that she was sowing the seeds of discord among her own 
progeny. 
The paper she was executing was the third edition of her testa- 
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ment iri less than a year. In all of them she named as one of her ex- 
ecutors authorized to act alone if his associate failed to qualify, with- 
out bond, independent of the probate court, with powers which 
staked her estate upon his discretion and integrity, a man she had 
consistently regarded and bitterly denounced as dishonest, through a 
series of years. In February, before her death, she executed the see- 
ond edition of her will, differing from the first, among others, in two 
noteworthy particulars. She increased from three to five thousand 
dollars a bequest to a grand daughter, recently married, and author- 
ized her executors to lend the moneys of her estate, net required to 
be immediately paid out, to safe bankers, at low rates of interest, and 
expressly relieved them from responsibility for any interest not actu- 
ally received by them. The two executors were just then forming a 
partnership in the banking business, and, whilst she was putting in 
the hands of either of them the absolute disposal of her estate, she 
was loudly lamenting that one of them, her nephew, in forming this 
business partnership, was exposing his substance to the cupidity and 
dishonesty of the other. And, in this same month of February, 
whilst increasing the patrimony of the newly married grand daugh- 
ter, she denounced the new husband, and declared that no one bear- 
ing his name should benefit by her will. 

The third and last edition was a copy of the second. 

We have now stated the strong points in the contestants’ case. 
Some of the facts related are not denied—the most of them are 
strongly contradicted. The whole theory is vigorously and cogently 
combatted, and, by an array of witnesses and a mass of evidence, the 
sanity of Mrs. Byler is stoutly defended. A verdict supporting the 
will may have been more satisfactory to this court, but that rendered 
appears to be the deliberate judgment of a jury, selected and ac- 
cepted by the parties, according to prescribed rules, and complained 
of as unfitting arbiters of the facts, only when their award has disap- 
pointed expectation. The court below refused a new trial, and we 
find in appellants’ favor no such preponderance of evidence as would 
jastify the conclusion that the judgment to be revised is not the result 
of a fair and impartial trial. 

In the motion for rehearing, the counsel for appellants, inform the 
court that it was not their purpose to concede, in the oral presentation 
of the case, that there was a substantial conflict in the evidence as to 
the testamentary capacity of Mrs. Byler. The court understood that 
concession to be made, and acted, in the original disposition of the 
case, upon that understanding, and did not give to the facts the care- 
ful consideration they would otherwise have received. The statement 
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of facts, which is well expressed, and is void of useless matter and 
repetitions, and occupies one hundred and seventy-five pages of the 
transcript, has now been carefully considered, with the result already 
announced. The motion for rehearing is refused. 


MOTION OVERRULED, 
[Opinion delivered March 16, 1886. ] 





ADOUE & LOBIT AND M. Marx vy. E. 8S. JEMISON & Co. 
Case No. 1893) 


1, JUDICIAL COGNIZANCE—PRACTICE—This suit was brought to foreclose a lien on 
certain property The property was seized under attachments sued out in other 
causes, plaintiffs in this action not being parties. The court took notice of the 


pendency of this suit and ordered the attached property to be sold, and the pro- 


ceeds paid into court to await the result of this action f/s That the action 
of the court was an irregularity which could not be raised onthis appeal. 

2, ERROR—CURED BY VERDICT—An error of the court in leaving the construction of 
a written contract to the jury can be cured by its verdict Sex pinion.) 

3. LIEN HOLDERS—ATTACHMENT—The interest conferred | , n upon property is 
not subject to attachment The creditors of a mortgag can acquire by at- 
tachment no title to the property mortgaged 

4, MORTGAGEE—ATTACHING CREDITORS—REGISTRATION—Failure to record a mortgage 
could not avail attac hing creditors ot the mortgagee whos lid seek to subject 
his interest in the mortgaged property to the satisfaction of t laim 

5. FACTS CONSTITUTING MORTGAGI An agreement between A. and his creditors, B. 
and C., stipulated that B. should advance money sufficient to enable A. to culti- 
vate his plantations for a vear: that B. should have the I leg if disposing 
of the crop; and that the proceeds should be applied to the payvmentof A.’s 
debts to B. and C the method of distribution being specified ffeld, that the 
agreement was a mortgag 

6. HOLDER OF LIEN ATTACHING CREDITORS—A. held different liens, all of which 
had affected certain property before attachment liens of B. andC. attached 
thereto Held, that B. and C. could not complain at the e1 reement by A. of 
either or all of his liens for the satisfaction of his cla 


APPEAL from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

By an agreement of February 11, 1880, between M. L. Weems, Wm. 
Hendley & Co. and P. J. Willis & Bro., Hendley & Co. contracted 
to make cash advances to Weems, to enable him to cultivate the two 
plantations, ‘‘ Riverside’’ and ‘* Cedar Grove,’’ during the year 1880. 
Weems was to ‘‘make the crop,’’ and Hendley & Co. were to have 
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i the disposal of it. The proceeds of the sale of the crop were to be 
@ applied to the payment of Weems’ debt to Hendley & Co. and to P. 
y J. Willis & Bro.; the method of distribution between them being 


specified. 

Afterwards, on September 13, 1880, Weems executed a deed of trust 
to Hendley & Co., upon the crop of 1880, for the better security of the 
money advanced by them during 1880, and also for the security of 
Weems’ note, of July 1, 1879, for $10,665.59, executed to Hendley & Co. 
In order to carry out their part of the above contract, Hendley & Co. 
procured from Jemison & Co. all money necessary to be advanced to 
Weems, securing Jemison & Co. for the loan by transferring to them 
all securities then held by them against Weems, and agreeing to so 
transfer all securities which they should thereafter receive from him. 

On March 24, 1881, this suit was filed by Jemison & Co. against 
Hendley & Co. (composed of H. H. Sears and N. N. John) to recover 


: $10,869.41, that being the amount advanced them by Jemison & Co., 
: for the use of Weems ; and, also, for the foreclosure of their liens on 
- the crop referred to, and certain real and personal property trans- 
n ferred to and held by them as security for such advances. At the 
F same time the suit was filed, an injunction was asked to restrain the 

sheriff of Brazoria county from selling certain sugar and molasses, 
3 a portion of Weems’ crop, and covered by the securities in the hands 

of Jemison & Co., which had been seized under attachments sued out 

by Adoue & Lobit, February 7, 1881, and by M. Marx, February 10, 1881. 
: The temporary injunction granted was afterward dissolved, and the 


sheriff instructed to proceed with the sale, and to deposit its proceeds 
3. in the registry of the court, there to be kept ‘*‘to abide the decision 
in cause No. 10,485 (Jemison & Co. v. Hendley & Co.), and such fur- 
ther order as the court might make, touching the disposition of the 
- property ’’; the court taking judicial cognizance of the pendency of 
this suit. The trial resulted in a verdict, that the property sold 


h belonged to Weems, and judgment for Jemison & Co. for the amount 

F of the proceeds. This statement, supplemented by facts referred to 
in the opinion of the court, presents a history of the controversy, as 
between Jemison & Co. and Adoue & Lobitand M. Marx. A number 

c of other parties were made defendants in the suit filed by Jemison & 
Co., as being interested in the securities held by them, and which 

, they then sought to foreclose, but, in so far as the ownership of the 

d money in question was concerned, no other parties were affected. 

0 

), Geo. E. Mannand Davis & Sayles, for appellants, as to construction 


of the agreement of February 11, 1880, and instruction of jury there- 
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upon, cited: Hunt v. White, 24 Tex. 651; Hudson v. Wilkinson, 45 
Tex. 452. 

That the pleadings were insufficient to support the judgment, they 
cited: Ellis v. Singletary, 45 Tex. 47; Phillips v. Hill, 3 Tex, 399 ; 
May v. Taylor, 22 Tex. 349; Preston v. Breedlove, 45 Tex. 50; An- 
derson v. Webb, 44 Tex. 151; McKonkey vz. Henderson, 24 Tex, 214s 
Hillebrand v. McMahon, 59 Tex. 453; R. 8., arts. 1335, 1340, p. 210, 


George Mason, for appellees, upon construction of the agreement of 
February 11, 1880, cited: Hudson v. Wilkinson, 45 Tex. 451; Ruf 
fier v. Womack, 30 Tex. 332; Stamper v. Johnson, 3 Tex. 1; Carter 9, 
Carter, 5 Tex. 101; Stephens v. Sherrod, 6 Tex. 294. 


STAYTON, ASSOCIATE JUSTICE.—In the disposition of this cause, we 
do not find it necessary to consider, in this opinion, separately, the 
many assignments of error, and will content ourselves with noticing 
the matters embraced in all of them, which we deem material. 

If the court below, as it evidently did, took notice of the pen- 
dency of this action, and ordered the property seized under attach- 
ments sued out in other causes, instituted by Adone & Lobit aad by 
M. Marx. to be sold and the proceeds paid into the registry of the 
court to await the result of this action, the plaintiffs in this action 
not being parties to them, this was but an irregularity which cannot 
be raised on this appeal. 

This action was brought to enforce the lien claimed by the plain- 
tiffs in this cause on the property seized under attachments in the 
other two, and, as between the appellants and appellees, this econtro- 
versy can, as well, be settled by determining the rights of the par- 
ties to the proceeds returned into court, as it could have been done 
had the attached property remained in the hands of the officer. 

Under the orders of the court, directing the property to be sold, 
and the proceeds returned into the registry of the court, and under 
the pleadings and action had in this cause, it must be held that the 
attached property, and not merely the interest of Hendley & Co., was 
sold. 

If Hendley & Co. were not the owners of the property attached, but 
were only lien holders, then they had no such interest as was subject 
to the attachments sued out bv the appellants. A material inquiry in 
the cause was as to the ownership of the attached property. If 
it belonged to Weems, then, clearly, the appellants acquired no right, 
by seizing it, to enforce the payment of the debts due to them by 
Hendley & Co.; but, if such was the ownership, the appellees had a 
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lien upon it through the contracts between Weems and Hendley & 
Co., and between the latter and themselves, not only to secure the 
advances made during the year 1880, but, also, to secure the note 
executed by Weems on July 1, 1879. 

The evidence shows, very clearly, that the appellees, to secure 
themselves for any advances made to Hendley & Co., were entitled 
to all the securities held by Hendley & Co. as security for the indebt- 
edness of Weems to the latter. 

We concur with the appellants in the proposition that the court 
erred in leaving the construction of the written contract, of February 
11, 1880, to the jury; but this did not operate to their injury. The 
jury found, in effect, that this instrument was a mortgage; and the 
crops raised during the year 1880, the property of Weems. The 
agreement of February 11, 1880, was, in legal effect, a mortgage, and 
the court should have so instructed the jury, without reference to any 
other evidence in the case. It recites the existence of indebt- 
edness by Weems to Hendley & Co., and to Willis & Bro., exist- 
ing at the time it was executed, and it contemplated that, in a given 
event, the crops to be raised on the two plantations should be ap- 
plied to their payment. 

This was consistent only with the idea that the crops to be raised 
were to be the property of Weems, for it could not have been contem- 
plated that the debts of Weems would be paid with the property of 
Hendley & Co. or Willis & Bro. That agreement, however, recog- 
nized the fact that Weems would need advances during the year to 
enable him to make a crop on his own plantation, and on another 
belonging to Willis & Bro., which he expected to cultivate; and these 
advances, Hendley & Co. agreed to make. 

That the sums so to be advanced by Hendley & Co. were to be first 
paid out of the proceeds of the crop for the year named, in no way 
changed the legal effect of the instrument. As to that provision, it 
was simply a mortgage to secure future advances which Hendley & 
Co. agreed to make. 

If appellants were claiming the right to subject the property to sale, 
under attachments, for debts due to them by Weems, then the fact 
that the agreement of February 11, 1880, was not recorded, might be 
of importance, if the lien given by Weems to Hendley & Co., to 
which Jemison & Co. became entitled by the correspondence between 
them, was not evidenced by some other instrument recorded before 
the attachments were levied; but this is not the ease. 

They are seeking to enforce debts due to them by Hendley & Co., 
and, to show their right to or interest in the attached property, they 
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are driven to rely upon this very agreement as evidence of the own- 
ership of Hendley & Co. There is nothing in the entire record, tend. 
ing to show that the deed of trust executed on September 13, 1889, 
by Weems, to secure Hendley & Co. for advances made up to the time 
it was executed, and for the former indebtedness evidenced by note, 
was not properly executed and recorded long before the attachments 
sued out by appellants were levied. 

By this trust deed, as well as by the instrument of date February 
11, 1880, the lien of Hendley & Co. attached, as security for the note 
of July 1, 1879, as also for the other indebtedness, to the property seized 
under the attachments. As we have before said, Jemison & Co. were 
entitled to all the securities held by Hendley & Co., to secure what 
Weems owed them 

The pleadings of the appellees set out fully all the transactions be- 
tween Weems and Hendley & Co., and claimed the right to enforce all 
the liens given by the former to the latter, in order to obtain the pay- 
ment of the debt due to them by Hendley & Co., and would prob- 
ably have authorized a judgment enforcing the lien given by the 
agreement of February 11, 1880, to secure advances If, however, this 
were not so—if the pleadings only justified the foreclosure of the 
liens given to secure the note executed July 1, 1879, even then, it is 
not perceived that the appellants have any just cause of complaint. 
The deed of trust, of date September 13, 1580, as also the former 
agreement, covered the property in controversy, and was given to 
secure that note as well as the other indebtedness. 

As against the appellants, who had no liens through the agreement 
of February 11, 1880, or trust deed of September 15, 1880, it was a 
matter of indifference whether the lien was asserted to enforee the 
one or the other debt, as both were secured by liens given before 
theirs attached. 

Any person claiming rights under the agreement of February 1, 
1880, whose rights might have been affected by the appropriation of 
the proceeds of the crop of that year to the payment of the note exe 
cuted July 1, 1879, before the debts by that instrument entitled to 
prior payment were paid, might complain; but the appellants can 
not. 

All the persons who could possibly be injuriously affected by the 
judgment rendered, even if it be deemed only a judgment enforeing 
the lien to secure the note, were before the court, and they make no 
complaint. 

The deed of trust, of September 13, 1880, secured no other debt due 
by Weems to Hendley & Co. than did the agreement of February 1, 
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1880, and, if the former instrument had never been executed, we do 
not see that it could make any difference to the appellants on what 
debt due by Weems to Hendley & Co., the lien was enforced. The 
appellees might waive the one entitled to priority of payment, under 
the agreement of February 11, 1880, and enforce the liens given to 
secure the other, and still the appellants have no ground of com- 
plaint. 

There is no assignment of error calling in question the sufficiency 
of the evidence to sustain the verdict, except upon one point, which 
is. that the evidence was insufficient to sustain that part of the ver- 
dict, which, in effect, finds that the agreement of February 11, 1880, 
was a mortgage. 

As we have before said, the court below should have charged the 
jury that such was the legal effect of that instrument, without con- 
sidering the parol evidence introduced to show the intention of the 
parties in making it 

No other judgment than that rendered, as between the appellants 
and the appellees, 7. ¢., that the appellees were entitled to the proceeds 
of the attached property in the registry of the court, could have been 
rendered, and it must be affirmed. 

AFFIRMED. 

[Opinion delivered March 16, 1886. ] 





G., H. & S. A. R’y Co. v. HENRY & DILLEY. 
(Case No. 2040) 


1, GENERAL DENIAL—PRACTICE—See opinion for defenses admissible under a gen- 
eral denial 

2, EvipENcr—See opinion for evidence held sufficient to show that the specifications 
of a contract were furnished to the contractors. 

8. CONTRACT—CONSTRUCTION—-USAGE — AUTHORITY CONFERRED—EVIDENCE—A con- 


tractor agreed to haul and embank hard rock for a railroad company at a 


fixed rate per cubic yard. The contract provided that “the measurement of 
quantities will usually be made in the cuts or pits from which the material has 
been taken;”’ and “ the quanities and amounts of work performed shall be de- 
termined by the chief engineer, and his determination shail be conclusive upon 
both parties.”’ The engineer estimated the amount furnished by measuring the 


excavation from which the rock was taken. The contractor contended that the 
rock should have been measured after it was embanked. //e/d- 

(1) That as the specifications showed that the measurements were not to take 
place in the cuts in all cases, the exception would have to be determined by 


outside testimony, by usage, or the practice of the company in like cases; 
a ~ . 
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(2) The evidence (as set forth in the opinion) was sufficient to warrant the 
conclusion that the provision as to measuring in the cuts was not usually ep- 
forced when solid rock was the material taken from them; 

(3) While the determination of the engineer, as to the matter submitted to 
him, was final and conclusive, unless he was guilty of fraud, misconduct op 
such gross mistake as would imply bad faith, or a failure to exercise an honest 
judgment (following M.& P. R’y Co. v. March, 114 U.S. 549), yet, his de. 
cision had to be in accordance with the contract; 


(4) He wasto decide under the legal construction of the contra t, not upon 


such construction as he chose; he could not adopt rules of measurement that 
the contract did not authorize, and,if his measurements were based upon an 
erroneous view of the contract, they did not conclude the parties. .(Authoritieg 
cited. ) 

4. SamME—See opinion for construction of the terms of the contract 

5, CONTRACT—INTEREST—See opinion and statement of facts for a contract, by 
virtue of which money became due ata certain date, and drew interest from 
that date, instead of from the first of January followings 


APPEAL from Harris. Tried below before the Hon. James Mas- 
terson. 

The plaintiffs’ (appellees) petition was to set aside the determina- 
tion of the engineer, as to the quantities and amounts of part of the 
work (rock bank hauled) done, and his decision upon the question 
which arose between the parties, during the progress of the work, in 
the execution of a contract for railroad construction, made December 
1, 1881; and to recover for such rock bank hauled in excess of the 
quantities as determined by the engineer. 

The petition and the contract exhibited stated: ‘‘The quan- 
tities and amounts of the several kinds of work performed under this 
contract, shall be determined by the chief engineer, or by an assist- 
ant engineer acting under his,direction; and his determination shall 
be conclusive upon both parties. The chief engineer, or his assistant, 
* shall decide every question which can, or may, arise 
between the parties, relative to the execution thereof,’’ (this agree- 
ment) ‘‘and his decision shall be final and binding on both parties to 
this contract.”’ 

The ground of complaint stated against the determination and 
decision of the engineer was that the quantity of rock bank hauled 
was determined by measuring the excavations, or pits, from which 
the material had been taken, to make the bank, and the allegation 
was that: plaintiffs were entitled to have all measurements and esti- 
mates of such enbankments made of the embankment itself, and were 
not required to accept, as the contents of embankment, estimates based 
on measurements of the excavations, or pits, from which the material 
was taken; that they had been furnished with the estimates of all the 
work done by them under the contract, and the same amounts to 
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$667,420.20, which sum defendant paid them, and they accepted the 
estimates as correct, except in the particular pointed out. 

The contract provided that payments were to be made on the fif- 
teenth of each month, as the work progressed. The work was com- 
pleted by the contractors, and received by the road, on September 10, 
1882. The other facts necessary to be stated will be found in the 
opinion. 


E. P. Hill, for appellant, on the effect of the engineer’s decision, 
cited: Herrick v. V. C. R. R., 27 Vt. 673; Kidwell v. B. & O. R. R. 
Co..11 Gratt. 676; Condon v. R. R. Co., 14 Gratt. 302; Commonwealth 
v. Clarkson, 3 Penn. St. 277; R. R. Co. v. Wilcox, 48 Penn. St. 161; 
Howard v. A. V. R. R. Co., 69 Penn, St. 493: McMahon v. R. R. Co., 
9) N. Y. 463; Grant, Alexander & Co. v. R. R. Co., 51 Ga. 348; Fin- 
negan v. L’ Engle, 8 Fla. 413; R. R. Co. 2. Riley, Sup. Ct. Col., October, 
1884; 2 Myers’ Fed. Dee. 1298; Kihlberg v. United States, 97 U. 8. 
398; Aspley v. Thomas, 17 Tex. 220; 3 Graham & Waterman on New 
Trials, 1278; Jonesv. Prosh, 6 Tex. 202; 2Story’s Eq., sees 1452-1456; 
Boston Water Power Co. v. Gray, 6 Met. 131; Burchell v. Marsh, 17 
How. 344; Schenk v. Cuttrell, 1 Green’s Ch. 297; Roloson v. Carson, 
8 Md. 208. 


Baker, Botts & Baker, for appellees, on the binding effect of the 
engineer’s measurement, cited: A. M. C. & N. A. R’y Co. v. North- 
cott, 15 Minor 49; MeAvoy v. Long, 13 Ill. 147; Kistler v. R’y Co., 
88 Ind. 460; 1 Rorer on Railroads, 461; Kihlberg v. United States, 97 
U. 8. 398; 1 Red. 416. 


WILLIE, CHIEF JUSTICE. —The appellant’s assignments of error 
question the judgment of the court below, only so far as it allows to 
Henry & Dilley the sum of $32,737.50 for one hundred and nine thous- 
and one hundred and twenty-five cubie yards of hard rock hauled and 
embanked for the railway company, and ten per cent. upon that sum 
as a bonus for the early completion of the work. If the allowance of 
the principal sum above stated is correct, there is no doubt as to the 
right of the appellees to the ten per cent. bonus, as the whole work 
contracted for was completed within such time as entitled them to the 
additional amount claimed, under the terms of the agreement. 

The right to the principal sum depends upon whether the amount 
of rock hauled and embanked by the appellee is to be determined by 
measuring the excavation from which it was taken, or the embank- 


ment of which it formed part, after being hauled. The appellant 
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contends that the former, and the appellees that the latter, should be 
estimated. The proof shows that the rock embanked will measure 
fifty per cent. more than before it is quarried, and this difference 
amounts to the one hundred and nine thousand one hundred and 
twenty-five cubic yards upon an estimate of the entire solid rock work 
done by the appellees under their contract. 

The court accepted the views of the appellees, and, hence, its judg- 
ment in their favor for the hauling and embanking of the one hundred 
and nine thousand one hundred and twenty-five cubic yards of roek, 
and the ten per cent. bonus thereon. The contract, itself, does not 
state in terms as to whether the pit or the embankment is to be resorted 
to in making the measurement. It purports to attach as part thereof 
some specifications, by which the work is to be performed, and these 
specifications provide, among other things, that ‘‘the measurement 
of quantities will usually be made in the cuts, or pits, from which 
the material has been taken.’’ 

The contract further provides, as follows: ‘The quantities and 
and amounts of the several kinds of work performed under this con- 
tract shall be determined by the chief engineer, or by an assistant 
engineer acting under his direction ; and his determination shall be 
conclusive upon both parties.’’ 

The appellant contends that the specifications, as above quoted, fix 
the manner of making the estimates; and, if not, that the contract, 
itself, leaves this to the decision of the chief engineer, or his assist- 
ant. And these officers, having made their estimates by measuring 
the excavations, they have thereby determined this to be the mean- 
ing of the contract, and the appellees are bound by this decision. It 
is further urged by the company that the usage of itself and other 
companies, in the light of which usage the contract must be inter- 
preted, has always been to measure the excavation, and not the em- 
bankment, in settling with contractors; and the appellant further 
relies upon the fact, that Henry & Dilley settled with it upon esti- 
mates based upon a measurement of the pits, and thereby ratified 
the action and decision of the engineers. 

A question, preliminary to the consideration of these defences, 
arises upon an objection taken by the appellees to the right of the 
company to make them under the general denial—the only answer 
filed by it to the petition. We think that so far as the defences 
founded upon the award of the engineer, the provisions of the speci- 
fications, and the usage of railway companies are concerned, they 
could properly be urged under a general denial, as applied to the alle- 


gations of the petition. The petition set forth the contract, ineluding 

















SS" SF 








the agreement as to what the engineer should decide; it sets forth his 
decision, but alleges that it is not based on such measurement of the 
rock as appellees are entitled to, under their contract, and such as is 
usual and customary under like contracts. 

A denial of these allegations put the plaintiffs below upon proof of 
their contract, and of the failure of the engineer to comply with it 
in making the measurement, and of the usage alleged by them. Evi- 
dence that no such contract was made, or that the engineer was 
aithorized by its terms to determine how the measurement should be 
made, or that the specifications, which the petition alleged were part 
of the contract, provided that the measurement should not be of the 
embankment, as claimed in the petition, but of the pits, or that the 
usage was contrary to what it was averred in the petition to be, 
would be in denial of its allegations, and admissible under the gen- 
eral denial. But, if the defendant proposed to show that, admitting 
the allegations to be true, the plaintiffs had ratified and endorsed the 
action and estimates of the engineer, by accepting and settling by 
them with the company, without reservation or protest, this would 
amount to a plea of confession and avoidance, and was not admissible 
upon the only answer set up by the defendant to the petition. Had 
objection to this evidence been made, it should have been excluded. 

It is proper, however, to add, that the proof received by the court 
upon this question does show that, upon making thefinal settlement, 
the chief engineer told the appellees that if his men had made a mis- 
take, or errors in measurement, it should be corrected. The estimates 
were, therefore, accepted with this reservation, and were not ratified 
by the contractors. 

We think the evidence shows, with sufficient certainty, and with- 
out contradiction, that the estimates were furnished to the contract- 
ors, although they were not attached to the contract. It is true that 
Mr. Dilley. one of the contractors, says that he never saw them until 
within a month or two of the time when the contract was completed. 
But it further appears that he was not the person who supervised the 
work, or who staid upon the ground when it was being performed. 
His partner, Henry, did chis, and he was the person most likely to be in 
possession of the paper. It was not found among his papers when 
they were turned over to Mr. Dilley; but this does not, of course, 
furnish satisfactory proof that he had never had this particular paper. 
On the contrary, it is hardly probable that contractors, who were to 
receive several hundred thousand dollars, provided certain work to 
be done by them conformed to specifications to be furnished them, 
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and who might lose large sums if it did not, would undertake the 
performance of the work in utter ignorance of these specifications, Tt 
is difficult for belief to be accorded to a thing so utterly improbable, 
especially when not sustained by positive testimony. Major Con- 
verse states, positively, that the specifications were delivered to 
Henry & Dilley. These, together with blank forms of contracts, were 
furnished them to use with their sub-contractors, and that these, thus 
used, were the ones introduced, on the trial, by the appellant company, 
This positive testimony is strengthened by the statement of one of the 
sub-contractors, who told Dilley that there were, or had been, speeifi- 
cations. Opposed to these and other convincing proofs that one of 
the contractors, at least, had been furnished with the specifications, 
is the mere negative testimony to the effect that the other contractor 
had not seen them, and did not know that his partner had. 

The specifications having been furnished, the question is, do they 
clearly provide that the number of cubie yards of rock hauled shall 
be determined by measuring the pit or excavation from which it was 
taken? We think the language relied on to show that they do, is, by 
no means. clearly to that effect. As interpreted by Major Converse, 
the appellant’s witness, the particular clause in the specifications 
heretofore recited, refers to hard rock, whilst the next sueceeding 
clause refers to earth when removed and embanked. But, upon the 
face of the specifications, no such distinction is made. Both sentences 
are in the same connection, and apparently refer to the same thing. 
The use of the word ‘‘usually’’ shows that the measurements were 
not always to be made in the pit, but that the general rule upon this 
subject was to admit of exceptions. What these exceptions were, are 
not stated. It cannot be deduced, from the face of the instrument, 
that the only exceptions were to be when dirt or earth was excavated 
and embanked. It would. be a forced construction to hold that the 
specifications are to be read as if they provided that measurements of 
quantities will always be made in the cuts or pits from which the 
material has been taken, except when the material is earth; and, in 
such cases, if the embankment is measured, the engineer will estimate 
the actual quantity, and make no allowance for shrinkage. This is 
the construction given by Major Converse, but we should have to 
appeal to outside circumstances to sustain it. Upon the face of the 
instrument, the language refers to all kinds of material, and contem- 
plates exceptional cases, in which measurement shall be had other- 
wise than in the excavations. 

As the specifications, themselves, do not show that the measurement 
was to take place in the cuts, in all cases, but that there are to be 
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exceptions to this rule, which are not stated in the specifications, we 
shall have to determine those by outside testimony, by usage, or by the 
practice of the company in like cases. The testimony upen this sub- 
ject is conflicting. Whilst Major Converse states positively that it 
was the universal habit of the company to estimate hard rock by 
measuring the pits from which it was taken, the testimony of Spring- 
hall, the division engineer, is to the contrary. He shows that he, as 
division engineer, always measured it in the embankments, and had so 
measured the work of Henry & Dilley, for the first four months, and 
until he was ordered by the assistant engineer to measure it in the ex- 
cavations. His evidence is sustained by another engineer of the com- 
pany, who says that he never saw the provision of the specifications 
we are now considering applied to such cases as the present. A sub- 
contractor, under Henry & Dilley, who had himself worked under 
contracts made directly with this company, testified that it had always 
estimated his work by measuring the embankment, and that he did 
work, both in dirt and in solid rock. It is not our province to recon- 
cile this conflict of testimony. It isenough that there is sufficient to 
warrant the conclusion that the provision as to measuring in the cuts 
was not enforced when solid rock was the material taken from 
them. 

What we have here said as to the evidence upon the subject of usage, 
settles, also, in favor of the appellees, the position taken by them, that, 
by the usage and custom of this and other companies, they were enti- 
tled to have the rock excavated and transferred by them, estimated by 
embankment measure. 

This brings us to the main and important point in the case, viz., 
were the estimates made by the chief engineer binding upon Henry & 
Dilley, under that clause in the contract which submits to that officer 
the decision as to the amount and quantities of the several kinds of 
work performed by them under the contract? 

There is no doubt but that when parties to such a contract submit 
such a matter to the decision of the engineer, his determination is final 
and conclusive, unless, in making it, he has been guilty of fraud, mis- 
conduct, or such gross mistake as would imply bad faith or a failure 
to exercise an honest judgment. M. & P. R’y Co. v. March, 114 U. 
8. 549. But his decision must be in accordance with the contract. 
The parties agree, as they did in this case, that he shall determine as 
to the amount of the work done by them under the contract, not that he 
shall make a different contract for them. He decides under the legal 
construction of the contract, not upon such construction as he may 
choose to give it. He is not made the arbitrator, to whom is to be 
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referred differences as to the meaning of the contract, and he cannot 
adopt rules of measurement that it does not authorize. 

Hence, if the contract provided that the appellees should be paid 
according to embankment measure, he would have no right to say that 
they should be paid by excavation measurement. Controversies as 
to the meaning of the contract might have been submitted to him, 
but, unless done in plain terms, the courts, and not the engineer, must 
decide them. The parties referred questions of quantities and amounts 
to him, doubtless, because it was in the line of his profession to make 
accurate calculations as to such matters. It cannot be presumed, in 
the absence of express provisions to that effect, that they intended to 
go further, and permit him to pass upon the law of the contract, and 
eonstrue it by any arbitary rules he might choose to prescribe. None 
of the decisions to which we are referred by the appellant go so far 
as to allow the engineer to vary the contract, or to decide as to its 
meaning or intent. M. & P. R’y Co. v. March, supra; Herrick »v. V. 
C. R’y Co., 27 Vt. 673; Kidwell 7. B. & O. R’y Co., 11 Gratt. 676; 
Kihlberg v. United States, 97 U.S. 398; Sweeney v. United States, 109 
U.S. 618. 

There are decisions, however, to the effect that where the engineer 
is the party whose estimates are to govern, he must not base them 
upon an erroneous view of the contract; if so, his estimates will not 
conclude the parties. McAvoy v. Long, 13 Ill. 147; Alton R’y Co. a, 
Northeott, 15 Ill. 49; Kistler v. R’y Co., 88 Ind. 460. 

In determining whether the engineer, in this case, made his esti- 
mates under a correct view of the contract, we do not derive much 
light from the contract itself. However, the expression in the item, 
out of which this controversy arose, viz., *‘rock bank, if hauled,” 
would seem to imply that the rock when hauled and embanked was 
to be estimated. The words, ‘*‘ bank”? and ‘*‘embankment.’’ must 
have been used as synonymous; for the term **bank’’ could hardly 
be applied, generally, to a ledge of rock imbedded in the soil 

It has been held under a similar contract, when rock was to be ex- 
eavated for the purpose of being used as **rip-rap,’’ the rock, after 
being placed in position as ‘‘rip-rap,’’ should be measured, although 
the contract did not so provide It was said in that case, that, if the 
term ‘‘embankment’’ had been used, i. e., if the rock had been re- 
moved to be placed in embankment, this should have been measured, 
and not the excavation from which it had been taken. Wood v. Ver- 
mont Central R’y Co., 24 Vermont 608. That case seems quite in 
point with the present. 

But, if we could derive no light whatever from the contract itself, 
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we should have to read it in the light of the practice and usage of 
the company, and we have seen that there was abundant proof to 
show that its custom was to measure as contended by the appellees. 
Not only so, but it adopted the same rule of measurement for several 
months in making estimates under the present contract. These esti- 
mates were reported monthly to the chief engineer, or his assistant, 
and, upon them, were based such estimates as were furnished to the 
contractors. The cuts were not measured at all for solid rock hauled. 
The estimates furnished the contractors could not, therefore, have 
been based upon such measurement. 

If the size of the cuts were ascertained at all, it was not by measur- 
ing them, but by deducting a percentage from the measurement of 
the embankments. This, according to the chief engineer’s statement, 
was a very uncertain way of ascertaining the amount excavated, as 
it could not be told whether forty or fifty per cent. should be deducted. 
We can but conclude from the whole evidence that the court below 
did not err in adopting the appellees’ construction of the contract, 
and giving them judgment for one hundred and nine thousand one 
hundred and twenty-five cubie yards, for which the company had 
failed to pay, together with the ten per cent. bonus thereon. 

As to the claim of the appellees, that they should have recovered 
judgment for $19,062, for one hundred and sixty thousand five hun- 
dred and ninety-five cubie yards, hauled by them for a greater dis- 
tance than one hundred feet, we have no sufficient evidence upon 
which we can determine aS to what amount they should be allowed 
on this account. We know the number of yards hauled, and the 
price per one hundred feet to be paid for it, but we do not know how 
far it was hauled, or what portion was hauled one distance, and what 
another. We see no reason, therefore, for disturbing the finding of 
the court against the appellees upon this question. 

We think, however, that the court should have allowed interest from 
October 15, 1552. instead of January 1, 1883. The work was per- 
formed under a written contract, by virtue of which the money be- 
came due on the first date mentioned. It was not an open account 
upon which interest is to be calculated from January 1, after the 
accrual of the indebtedness. The judgment will, therefore, be re- 
formed, so as to make the principal sum recovered below bear 
interest from October 15, 1882, and in other respects it will be affirmed. 


REFORMED AND AFFIRMED. 
[Opinion delivered June 25, 1886. ] 
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to recover damages, actual a1 
for the wrongful seizure and ¢ 


l —CREDITORS — ACCEPTA OBLIGATION — 
FRAUDULENT TRANSFER—NSuit was | rought to recover da ces the wrongful 
and malicious seizure of a stock of goods. Plaintiff alles ‘ is a mer- 
chant, owning and possessing the goods; that they were s in execu. 
tion against a firm of which he was not a member; that t d no interest 
in the goods; and that defendants had accepted an ass t tl firm. re- 
ceived a dividend thereunder, and released the judgment the execution 
issued. The answer was a general denial, also a s iintiff’s 
ownership and possession, and a plea denying the a t idend un- 
der the assignment, and setting up that the receipt tot ‘ is without 
consideration, the dividend having been received hb x R editors of de- 
fendants, and credited tothem by defendants. Plaintifi 1 this plea 
as setting up no defense— Sed 

(1) That the natural construction of the statute of M 24. 1879, would be 
that an acceptance of the assignment and the agreem« t t issignor, 
by a creditor, would, discharge the debtor from all furt] such con- 
senting creditor, whether the receipt and release were ex: litor or 
not; 

(2) The assignment passes the property beyond the e assignor: 
thenceforth the assignee is liable for its mismanagement d14,R.8., 
app. p. 9.) 

(5) After accepting an assignment, a creditor certain! issignor, 
pending the administration of the assets by the assigne: same debt, 
or enforce it, if a judgment, by the levy of an executi t l n direct 
contravention of the letter and spirit of the law; 

(4) Under the law of 1879,the amount of the di ! d not 
affect the question, and if the destruction of the pi liminution in 
value prevented the payment of any dividend, the e1 t id 

(5) If defendants did not authorize payment of the d e made to K. 
& R., tleir remedy was against K.& R., and they we t ed n their 
obligation to the assignors;: 

(6) The petition showed that the judgment was dis g t tanes 
of the assignment; the plea demurred to did not avoid t illega- 
tions, and was bad on demurrer; 

(7) Considering all the pleadings, if the defendants s tt xecution 
against the assignors was legaland upon a subsisting that the 
goods belonged to the assignors, plaintiff’s possession, tit] ild not 
avail him. 

2. EvIDENCE—See opinion and statement of facts for eviden« t admissible, 
and also for evidence held not admissible under the pleading 
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Worth, Texas, on October 25, 1882, at that time in the possession of 
plaintiff, and valued at $61,544.98. Judgment was given for de- 
fendants on April 30, 1554. 

The evidence showed that plaintiff, T. F. Hudson, Jr., purchased a 
stock of goods and commenced business, in his own name, in Cald- 
well, Texas, in September, 1881; that, in January, 1882, he purchased 
of T. F. Hudson & Son a stock of goods, at Rockdale, Texas ; that 
he, afterwards, removed both stocks of goods to Fort Worth, and did 
business there under his own name; that the firm of T. F. Hudson & 
Son, composed of T. F. Hudson, Sr., and John A. Hudson, had 
failed, and had not settled with all its creditors, at the time of the 
sale to plaintiff, and at the time of the levy complained of. 

Defendants introduced evidence to show that T. F. Hudson and John 
A. Hudson were employed in the plaintiff’s store, at Fort Worth; 
that T. F. Hudson, Sr., negotiated the lease of the store-house at that 
point, and signed his own name thereto, and other evidence tending 
to show that the transfer of the stock, in January, 1882, was not bona 
fide, but that the goods still belonged to T. F. Hudson, Sr. Among 
other things, he introduced the evidence of Runge and Street, 
that, about April 5, 1882, Thos. F. Hudson, Sr, while settling up his 
own affairs, at Runge’s office, in Galveston, when Thos. F. Hudson, 
Jr., was not present, said that if he were to *‘ drop the junior from 
his name’’ he would be worth $100,000; that Thos. F. Hudson, Sr., 
had previously said to Street (plaintiff not being present) that he 
had a son of age whose name he could use; that Thos. F. Hudson, 
Sr., had deposited $15,000 with Kauffman & Runge, December 15, 
1881, against which Thos. F. Hudson, Jr., was authorized to, and did, 
draw, when he desired it ; that Kauffman & Runge kept the accounts 
of Thos. F. Hudson, Sr., and Thos. F. Hudson & Son, agents, and 
Thos. F. Hudson, Jr., separate, but consolidated them in January, 
1883, but that Runge claimed he did not know there was such a man, 
in fact, as plaintiff, and that he considered it to be Thos. F. Hudson,. 
Sr., using the name of Thos. F. Hudson, Jr. 

Runge also testified as to correspondence and transaction with T. 
F. Hudson, Sr., as agent for T. F. Hudson, Jr., tending to show that 
T. F. Hudson, Sr., owned the stock of goods, and was doing business 
in his son’s name. 

Plaintiff objected to the introduction of all this evidence as not 
authorized under the pleading. 

Plaintiff also objected to the introduction of evidence showing an 
agreement between defendants, Kauffman & Runge, and T. F. Hud- 
son, Sr., under which defendants had consented to the assignment by 
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Argument for the appellant. 


T. F. Hudson & Son for the benefit of accepting creditors, and the 
breach of that agreement by T. F. Hudson, Sr., also showing other 
circumstances connected with the assignment. 


Hume & Shepard and Sayles & Bassett, for appellant, on the effeet 
of the plea, cited: Gen. Laws, 16th Lege., eh. 53, see. 3, p. 58; San- 
born v. Norton, 59 Tex. 308; Blum v. Wellborne, 58 Tex. 157; Carson 
v. Prater, 6 Cold. 565; Demich v. Chapman, 2 Johns. 132; King 2, 
Orser, 4 Duer 438; Craig v. Gilbreath, 47 Me. 418. 

On evidence, they cited: Watts v. Johnson, 4 Tex. 311; Mims 2, 
Mitchell, 1 Tex. 448; Guess v. Lubbock, 5 Tex. 538-540; Lemmon 2, 
Hanley, 28 Tex. 226, 227; Marley v. McAnelly, 17 Tex. 660; Deni- 
son v. League, 16 Tex. 407, 408; Thompson v. Thompson, 12 Tex. 329, 
330 ; Carson v. Prater, 6 Cald. 565 ; Demick v. Chapman, 11 Johns. 132; 
King v. Orser, 4 Duer 438; Craig v. Gilbreath, 47 Me. 418; O’ Brien 
v. Hillburn, 22 Tex. 616; Fox & Bro. v. Willis & Bro., 60 Tex. 378; 
Lacoste v. Bexar county, 25 Tex. 420: Speake v. White, 14 Tex, Sb4: 
Tucker v. Hamlin, 60 Tex. 171; DeGarea 2. Galvan, 55 Tex. 53; Dealy 
v. Gallup, 5 (Gilfillan) Minn. 97; Wustland zv. Potterfield, 9 W. Va. 438, 

On the charge of the court, they cited: O’ Brien v. Hillburn, 22 Tex. 
616-624: Davis v. Loflin, 6 Tex. 497; Hudson zv. Wilkinson, 61 Tex. 
606; Andrews v. Beck, 23 Tex. 457, 458; Linard v. Crossland. 10 Tex, 
164, 465; Hugo & Smelzer v. Brune, Tex. Law Rey., vol. 3, p. 49; Poe 
v. Polk, Tex. Law Rev., vol. 3, p. 343; Porter v. Miller, 7 Tex. 479; 
I. & G. N. R’y Co. v. Timmerman, 61 Tex. 660; 2 Greenl. on Ev., sees. 
618, 637; Cooley on Torts, 436, 437, 442-446; 1 Waterman on Trespass, 
see. 515; Williams on Personal Prop., side p. 23-27; Notes of Freeman 
to Orser v. Storms, 18 Am. Dee. 545; Hammer v. Wilsey, 17 Wend. 91; 
Thompson v. Kerns, 2 Watts 182, 183; Wustland v. Potterfield, 9 W. 
Va. 438; Carson v. Prater, 6 Cold. 565; Crawford v. Bynum, 7 Yerger 
(15 Tenn.) 380; Criner v. Pike, 2 Head. (39 Tern.) 397; Cooke v 
Howard, 13 John. 275; Fiske v. Small, 25 Me. 453; Brown v. Ware, 25 
Me. 411: Barker v. Chase, 24 Me. 230, 231; Craig v. Gilbreath, 47 Me. 
416; Morse v. Pike, 15 N. H. 529: King v. Orser, 4 Duer. 451; Derby 
v. Gallup, 5 Gilfillan; (Minn. ) 85; Fletcher v7. Cole, 26 Vt. 170; Miller 
v. Kerby, 74 Ill. 242; Gibbs v. Chase, 10 Mass. 125; Adams v O’Con- 
nor, 100 Mass. 515; Ullman 7. Leonard, 7 Gray 554; Duncan v. Spear, 
11 Wend. 54; Carter v. Bennett, 4 Fla. 284; Harker v. Dement, 9 Gill 
7; Vining v. Baker, 53 Me. 544; Little v. Fossett, 34 Me. 545; Cook 
» Patterson, 35 Ala. 102-105; Haslem v. Lockwood, 37 Conn. 500; 
White v. Webb, 15 Conn. 302; Brandon v. Planters and Merchants 
Bank, 1 Stewart (Ala.) 320; Pinkham v. Gear, 3 N. H. 484; Wooley 
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e y, Edson, 35 Vt. 222; Knabb v. Winchester, 11 Vt. 351; Bartlett 2. 
r Hoyt, 29 N. H. 317, 320, 321; Coffin v. Anderson, 4 Blackf. 410, 411; 
Borwick v. Wood, 3 Jones N. C. Law, 306; Hubbard v. Lyman, 8 
Allen 520; Burke v. Savage, 13 Allen 408; Magee v. Scott, 9 Cushing 
+t 150: Wymouth v. Chicago N. W. R’y Co., 17 Wis. 567-569; Lyle z. 
\- Barker, 5 Binney 457; Spoor v. Holland, 8 Wend. 445; Ingersoll ». 
n Van Bokkelin, 7 Cowen, 670. 
) 
G. E. Mann and McLemore & Campbell, for appellees, on evidence, 
, cited: Cox v. Jackson, 6 Allen, 108; Bradley v. Hale, 8 Allen, 59; 
Willbur v. Strickland, 1 Rawle, 460; Redenbach v. Redenbach, 1 
i- Rawle, 362; note f to sec. 39 of 3d Am. Ed. Benjamin on Sales; Babb 
, | y. Clemison, 10 8. & R. 426; Abney z. Kingsland, 16 Ala. 355; Helser 
+ ». MeGrath, 58 Pa. St. 460. 
n On the charge of the court, they cited: Mims v. Mitchell, 1 Tex. 
8 447; Caldwell v. Haley, 3 Tex. 319; Carter v.| Hunt, 2 Tex. 207: Guess 
is vy. Lubbock, 5 Tex. 535; Tisdale v. Mitchell, 12 Tex. 68, 70;-MeGehee 
y v. Shafer, 9 Tex. 20; Boynton v. Tidwell, 19 Tex. 118; H. & T. C. R’y. 
.. Co. v. Harn, 44 Tex. 628; Rules District Court, No. 7; Frisch v. Caler, 
3 91 Cal. 71: Woodworth v. Knowlton, 22 Cal. 164: Davis v. Warfield. 
‘ 38 Ind. 461; Kenedy 7. Shaw, 38 Ind. 474; Sparks v. Heritage, 45 Ind. 
s 66;.Thompson vy. Swatzer, 43 Ind. 312; Rotan v. Fletcher, 15 Johns. 
Je 208; Schermahorn v. Volkenberg, 11 Johns. 529; Davis v. Hoppock, 
Is 6 Duer 256; Robinson ». Frost, 14 Barb. 536; Ely v. Ehle, 3 N. Y. 510; 
. 44 Am. Rep. 44; Stearns v. Vincent, 50 Mich. 209; Bliss on Code P1., 
:, sees. 328, 333, 382; Green’s Texas Pl. and Pr., sees. 100, 779 and author- 
n ities; Greenl. on Ev., see. 648; Gould’s Pl., sees. 306-308, 325, 334, 
' et seq; 1 Smith's Leading Cases, 490, 559; 3 Suth. on Damages, 524- 
: 528; Wallace 7. Finberg, 46 Tex. 46; Hillebrand v. Booth, 7 Tex. 501; 
T Porter v. Miller, 7 Tex. 479; I. & G. N. R’y v. Benitos, 59 Tex. 329; 
D MeCamant v. Batsel, 59 Tex. 370; Reid v. Lueas, 42 Tex. 533; Green 
5 v. Barney, 20 Am. Dee. 315; Clark v. Foxeroft, 20 Am. Dee. 315: 6 
., Greenl. 296; Langford 7. Owsley, 2 Bibb, 215; 4 Am. Dec. 700; Peoria 
y R’y v. Thos. Bryant, 57 Ill. 479; Sanborn v. Hamilton, 18 Vt. 592; 
or Cook v. Howard, 13 Johns. 283; Brady v. Whitney, 24 Mich. 155; 
I- Davidson ». Waldron, 31 Ill 129; Sylvester v7. Girod, 4 Rawle, 189; 
J dStarkie on Ey. 1504; Bacon’s Ab. Title, Trover 702, 706; Pridgin 
ll v. Strickland, 8 Tex. 434; G., C. & 8. F. R’y c. Levy, 59 Tex. 547; 
k ticks v. Pinson, 21 Tex. 508; Stenitt’s Executors v. Hoster, 37 Ala. 
); 366; Havens v. N. H. R’y, 28 Conn. 90-93; Turner v. Carter, 1 Head 
Ss 250; Suth. on Damages, 258, 761, 776; Cary v. Day, 36 Conn. 152; 
Squire v. Hollenbeck, 9 Pick. 551; Jones v. Allen, 38 Tenn., 1 Head 
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626, 627; Harter v. Crill, 33 Barb. 285; Rosenfield v. Express Co. 1 
Wood 137; Kedder v. Jemison, 21 Vt. 112: Vosberg v. Welch. 11 
Johns. 177: Waterman on Tresp., p. 633, see. 616; Champion 2 Vin. 
cent, 20 Tex. 816; Suth. on Damages, 236, 257; Bushe z Prosser, 1] 
N. Y. 347, 362, 365; Heldt v. Webster, 60 Tex. 209; Ormond ». Hays, 
60 Tex. 182; Griffin 7 Chubb, 7 Tex. 612; Herndon 2. Ennis, 18 
Tex., 412; Rost v. Harris, 12 Abb. Pr. Rep., N. Y. 446; Robinson 
v. Frost, 14 Barb.: Davis v. Hoppock, 6 Duer 254; Caldwell v. Bru 
erman, 4 Minn. 190; Fowler v. Burgett, 16 Ind. 343; Greenway 
James, 34 Mo. 327; Paton v. Rucker, 29 Tex. 411; Stephenson z. Lit- 
tle, 10 Mich. 439. 
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WILLIE, CHIEF JUSTICE.—The appellant (plaintiff below) brought 
this suit against P. J. Willis & Bro. to recover damages, actual and 
exemplary, for the wrongful and malicious seizure and conversion of 
a stock of goods, of which the plaintiff was possessed as of prop- 
erty, and with which he was doing business as a merchant, at Fort 
Worth, Texas. The seizure was alleged to have been made by the 
sheriff of Tarrant county, under an execution issued upon a judg. 
ment in favor of Willis & Bro., and against T. F. Hudson & Son, of 
which latter firm, the plaintiff was not a member. It was further 
alleged that Hudson & Son had no interest in the goods; that they 
had made an assignment for the benefit of such creditors as should 
accept of its terms and release them from their respective claims; 
that Willis & Bro. had accepted the assignment, had received a divi- 
dend thereunder, receipted therefor to the assignee, and given Hud- 
son & Son a release of the judgment before the execution issued. 
This trust was alleged to be still in the course of administration. 

The goods were alleged to have been seized by the the sheriff at the 
instigation of Willis & Bro., and converted to their use. The an- 
swer was a general denial ; also a special denial of appellants’ owner- 
ship and possession, and a plea denying the acceptance of any money, 
as a dividend under the assignment, and setting up that the receipt to 
the assignee was given without consideration, the dividend having 
been received by Kaufman & Runge, and credited by them to Hud- 
son & Son. Plaintiff demurred to this last plea as not setting up any 
defense to the action, and because it pleaded a failure of considera- 
tion, and was not sworn to. These demurrers were overruled, and 
this action of the court is the subject of the first assignment 

For the purposes of these demurrers, we must treat the allegations 
of the petition as to the assignment, receipt, and release as confessed, 
so far as not denied by the special plea under consideration, and then 
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inquire whether the matters alleged in avoidance of such allegations are 
sufficient for that purpose. The precise question is: Can a creditor, 
who has accepted such an assignment, and executed a receipt for a 
dividend under it, and a release to the assignors of his claim against 
them, repudiate this action, and enforce his claim against the assignors, 
for the sole reason that a dividend falling to his share, has been paid 
to other parties and appropriated by them to their own use? 

Our statute, of March 24, 1879, prescribes that a debtor may make 
an assignment for the benefit of such of his creditors, only, as will 
consent to accept their proportional share of his estate and discharge 
him from their respective claims, and, in such case, the benefits of the 
assignment should be limited and restricted to the creditors consent- 
ing thereto. It further provides that the debtor shall, thereupon, be 
and stand discharged from all further liability to such consenting 
creditors, on account of their respective claims, and when paid they 
shall execute and deliver to the assignee, for the debtor, a release 
therefrom. 

The natural construction of these provisions would seem to be that, 
upon an acceptance of the assignment, and an agreement to release 
the assignor, he should stand discharged from all further liability to 
the consenting creditors. The requirement that he should execute a 
release, if not complied with, would certainly not vitiate the assign- 
ment and discharge, but, whether the receipt and release were exe- 
cuted or not, the creditor would be without further remedy against 
theassignor. Otherwise it would place it within the creditor’s power, 
to defeat the debtor’s discharge, by withholding from him and the 
assignee the release provided for in the statute. This release was, 
doubtless, intended as a voucher to be furnished the debtor for his 


‘own security. His discharge was, in effect, accomplished by the ac- 


ceptance of the assignment and the agreement to make the release. 

If the discharge could not be had, because of a failure of the 
assignee to pay over dividends in his hands for distribution, the 
assignor would be made responsible for the misconduct of the assignee, 
when the faithful performance of his duty is secured by bond. The 
debtor has done all that is required of him when he surrenders his 
property, fairly and fully, into the hands of atrust¢s, for the benefit of 
those creditors who will accept his terms, and take the proceeds of 
the property in payment of their debt. For any fraud or improper 
management of the estate, after it comes into his hands, especially 
such as has not been brought about by any combination between the 
debtor and the assignee, the creditor must look to the assignee, and 
to the remedies which the law has provided for his redress. One of 
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the conditions of the assignee’s bond is, that he will make propor. 
tional distribution of the net proceeds of the property among the 
creditors of the assignor, and, for a failure to do so, any creditor enti- 
tled to a portion of these proceeds, may sue him upon his bond. Seg, 
6, R. S. App, p. 6. By the fourteenth section of this law, the 
assignee may also be removed if he refuses to perform his trust, op 
mismanages the property under his charge. The assignment pagges 
the property beyond the control of the assignor, and, thereafter, he 
has no concern with any controversies between the assignee and 
creditors, as to the management of the estate, and the payment of 
dividends. What effect any fraud committed by the debtor in mak. 
ing the assignment, or inducing his creditors to accept it, or in aay 
other respect, may have to release the creditors from the obligations 
they assume in accepting the assignment, we need not consider, as the 
plea makes no allegations of that character. That an acceptance of 
such an assignment is an election on the part of the creditor to take 
the provisions made for him in full discharge of his demands, is wel] 
settled. Burrill on Assignments, sec. 479, and authorities cited. Tf 
he looks to the assignment alone for what he is to receive upon his 
claim, he certainly cannot sue the assignor, pending the administra- 
tion of the assets by the assignee, upon the very same debt, or enforee 
it, if ajudgment, by the levy of an execution. This would be in 
direct contravention of the letter and spirit of the law, and prevent 
a just distribution of the debtor’s property, pro rata, amongst the eon- 
senting creditors The amount of the dividends declared cannot 
affect the question, for the creditors accepted, agreeing to take what- 
ever they might amount to—and not that they would release, if paida 
given per cent., and not if paid a smaller sum, or nothing at all. We 
have reference. of course, to the law of 1879, which governs this ease, 
and not the law of 1883, which requires a payment of thirty-three and 
one third per cent., before a release can be obtained. If the destruction 
of the property, or a diminution in its value, should prevent the pay- 
ment of any dividend, the creditor must still be bound. He has 
taken the chances, and must abide results. Vanderen v. Conover, 
16 N. J. L. 490 

This was the effect of the decision of this court in Sanborn & War- 
ner v Norton & Dentz, 59 Tex. 308, where we held that in a gen- 
eral assignment, which did not provide for a discharge of the assignor, 
an accepting creditor might sue on his demand, and enforce his judg- 
ment against property not included in the assignment, whereas in case 
of a provision for a release by accepting creditors, this could not be 
done. 
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But, if all this were not so, the present plea would not be good; for 
it seems that the dividend of Willis & Bro., for which they receipted, 
and on account of which they released Hudson & Son, was paid to 
Kauffman & Runge, and by these latter appropriated to their own 
use. 

There is no allegation that Kauffman & Runge had no authority 
to receive it, nor that Hudson & Son (to the payment of whose debt 
Kauffman & Runge appropriated it) knew anything of the appropria- 
tion. As Willis & Bro. receipted for money paid to Kaufman & 
Runge, the inference would be that they authorized its payment to 
the latter firm. It was, at least, a ratification of the action of the 
assignee in paying the money to Kauffman & Runge. 

But, if they did not authorize payment to be thus made, their rem 
edy was against Kauffman & Runge, for the money misapplied. They 
certainly did not thereby become released from the obligations they 
had taken to Hudson & Son, unless the latter were responsible for 
every subsequent act that might be committed by any one, which 
would prevent the proceeds of the property distributed under the 
assignment, from reaching their creditors. This proposition can 
hardly be maintained. We think the plea not good, because, if true, 
it did not avoid the force of the allegations of the petition, which 
show that the judgment was discharged by the acceptance of the 
assignment. This does away with the necessity of considering 
whether or not the plea should have been verified by affidavit. 

We do not think that the court erred in charging the jury, that, 
in order for the plaintiff to recover, he should show that he was 
owner of the goods. It is very true, as a general principle, that, in 
order to recover against a mere wrongdoer, who siezes property 
under no claim of right, it is sufficient to show that the plaintiff is in 
possession of the property. Had the petition merely alleged that the 
plaintiff was in possession of the goods, or in possession of them as 
of property, and that the defendants had forcibly taken them from 
his possession, and the defendants had pleaded a general denial, proof 
of possession on the part of the plaintiff would have made a prima 
facie case for a recovery In that case, the defendants would not have 
connected themselves with any right to seize the goods as against the 
apparent owner. But if they had pleaded that the goods were the prop- 
erty of Hudson & Son, against whom they held a judgment, and that 
they had been conveyed by the latter to Hudson, Jr., in fraud of their 
right as creditors, the mere fact that Hudson, Jr., was in possession 
of the goods would not have availed him, if the pleas of the defend- 


ants were established by the evidence. These facts were not pleaded 
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by Willis & Bro.; but what one party fails to plead, may be supplied 
by the pleadings of his adversary. 

The petition here set forth that the plaintiff was a merchant own. 
ing and possessing the goods, and that they were seized under an ex. 
ecution against the firm of Hudson & Son, of which he was not a 
member, and that the goods did not belong to that firm, but to him. 
self, and that the execution was void because issued upon a satisfied 
judgment. The answer denied these allegations. The plaintiff was, 
therefore, put upon proof of the case made in his petition; and he 
might have proved, abundantly and overwhelmingly, that he was ip 
possession of the goods; yet, if the defendants show that the exeen- 
tion against Hudson & Son was legal, and upon a subsisting judg- 
ment, and that the goods belonged to Hudson & Son, the plaintiff's 
possession would have been of no avail, and his case would haye 
failed. Hence, the question of title was the very question in the 
case, and the court was correct in so putting the case to the jury. 
Willis & Bro. 2. Hudson, 63 Tex. 678. 

We do not think that there was error in admitting the evidence of 
Runge as to his transactions with Thos. F. Hudson, Jr., through 
Thos. F. Hudson, Sr. The latter was, at least, an agent for the for- 
mer, and his letters, statements, etc., made subsequent to starting the 
business at Fort Worth, were made in the course of his employment 
as agent, and might be considered as part of the res geste, so far as the 
transactions of the house of T. F. Hudson, Jr... were concerned. Tf 
there was anything in these transactions which showed that Thos. F. 
Hudson, Sr., owned the establishment, and was doing business in his 
son’s name, it seems to us that it was proper to put them in evidence. 
As to the previous transactions with T. F. Hudson, Sr., they were 
properly admitted, so far as they bore upon the question of the ae 
ceptance of the assignment or its validity, and the circumstances 
which brought about its execution, or amounted to its revocation. 
But we think it was error to allow testimony as to statements made 
by Thos. F. Hudson, Sr., as to his desire to do business in the name 
of his son, or that he would be worth $100,000 if he could drop the 
junior from his name. These expressions were not used by him in 
the course of his agency, but whilst he was arranging for a settlement 
of his own affairs. The only ground upon which they could possibly 
have been admitted, was, that they were the declarations of a con- 
spirator, engaged with his son, the plaintiff, in a design to defraud 
the defendants, by carrying on business in such a manner as to place 
the goods of Hudson, Sr., beyond the reach of his crediters, and, at 
the same time, reap the benefit of using them as a stock for merehan- 
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dising. But this was not pleaded, and, without pleading to this 
effect, the evidence was inadmissible. 

None of the remaining assignments of error require attention. For 
those pointed out in the opinion, the judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 
[Opinion delivered March 19, 1886. ] 





N. A. RIPPETOE ET AL. V. THOMAS DWYER. 
(Case No. 1596 


1. Lis PENDENS—NorTIcE—That /s fendens operates as notice, is true in all cases to 
which the rule is applicable; but the rule, which is necessarily arbitrary, has its 
foundation in a public policy which will not permit parties litigant to give to 
others, pending the litigation, rights to the property in dispute, to the prejudice 
of the opposite party, and the rule ought not to be given effect when the reasons 
which give it existence do not require its enforcement 

2, SAME—SUIT COLLUSIVELY PROSECUTED—An action collusively prosecuted, when all 
the parties to it know that there is no right to be enforced, does not operate as 
lis pendens, for the reason that no prejudice can result to the right of any one by 
not regarding it. (Citing Sugden on Vendors, 534; and Murray v. Ballou, 1 Johns. 
Ch. 571 

8. TENANTS IN COMMON—INCUMBRANCES—NOoOTICE—If a purchase of property be made 
by two or more persons jointly, oras tenants in common, one of them will not 
be charged with notice of an incumbrance or conveyance affecting the title, 
known only to the other, unless the one having such knowledge has, by virtue of 
partnership relations, or some other means, been made the agent of the other. 
He who has notice of the incumbrance or conveyance will hold his title in subor- 
dination thereto, but he who has not such notice will obtain his title free from 
the claim to which his co-tenant is subjected. (Ci 
Parker v. Kane, 21 Wis. 27; Wiswall v. McGown, 2 I 
1 Hill, 570.) 


4. CHARGE OF COURT—NOTICE—See opinion in this case fora charge on the question 


ting Freeman on Co-ten., 171; 
i 


arb. 281; Snyder v. Sponsable, 


of notice, held to be erroneous. 
5. CASE DISTINGUISHED—The case of Littleton v. Giddings, 47 Tex. 117, distinguished. 


APPEAL from Washington. Tried below before the Hon. James B. 
McFarland. 

This was an action of trespass to try title, instituted, on February 
22, 1873, by Thomas Dwyer, against A. H. Rippetoe, and his tenant, 
Julius Tamschowsky, to recover a part of lot forty-three, in the city 
of Brenham, and rents and damages. 

A. H. Rippetoe died in April, 1881, and the appellants, N. A. 
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Argument for the appellee 


ee 


Rippetoe, surviving wife and sole devisee and legatee under the wil] 
of A. H. Rippetoe, deceased, and C. R. Breedlove, executor of the 
will, and Ida Luhn, joined by her husband, R. E. Luhn, and Albert, 
John, Maud, Harrison and Mary Rippetoe, children of decedent, 
were made parties defendant. 

The cause was tried on September 16, 1882, and resulted ina judg- 
ment in favor of the plaintiff for the premises in controversy, and 
$1.664 rents, besides costs of suit. From this judgment the defend. 
ants have appealed. 

This is the third time this cause has been before the supreme court, 
The report of the first decision will be found in 49 Tex. 498; the 
second decision was. by the commissioners of appeals, and is not re- 
ported. The facts sufficiently appear in the opinion. 


Breedlove & Ewing, for appellants, on the questions discussed in 
the opinion, cited: Fitch v. Boyer, 51 Tex. 357; MecAnear v. Epper- 
son, 54 Tex. 223. Murchison v. White, 54 Tex. 81; Crane v. Blum, 56 
Tex. 325; Tennell v7. Breedlove, 54 Tex. 540; Laughter v. Seela, 59 
Tex. 177; Pierce v Logan, Tex. Law Rep., vol. 1, p. 419; Freeman 
on Judg., sees. 152, 534; Rorer on Judicial Sales, secs. 466-469, and 
authorities cited; Lamothe v7. Lipott, 40 Mo. 142; Smith v. Lewis, 3 
Johns. 147; Kirkland 7. Brown’s Admr’s, 4 Humph. 174; Robinson 
v. Zollinger, 9 Watts 170; Meuley v. Zeigler, 23 Tex. 88; Littleton 2. 
Giddings, 47 Tex. 109; Wilson v. Williams, 25 Tex 66; Wade on 
Notice, p. 512, sec. 684; Abbott’s Trial Ev. 188-190; Perry on Trusts, 


Sayles & Bassett. for appellee, on the question of /is pe ndens, cited: 


Johnson v. Shaw, 41 Tex. 438, 439: Johnson v. Timmons, 50 Tex. 532, 


533, 537: Johnson v. Shaw. 33 Tex. 590: 3 Sugden on Vendors 459: 
Freeman on Judg., see. 202: Herman on Ex., see. 331: Wade on 
Notice, sees. 341, 350, 357, 358, 359, 367; Murray v. Ballou, 1 Johns. 


Ch. 566; Fox rv. Reeder, 28 Ohio St. 181; Lessee of Trimble v. Booth- 
by, 14 Ohio, 109; Riggs v. Hanrick, Tex. Law Rev., vol. 2, p. 02; 
Kinney 7. Vinson, 32 Tex. 125; Sorrel v. Carpenter, 2 P. W. 483; 
Parks v. Jackson, 11 Wend. 442; Miller 7. Alexander, 13 Tex. 497. 
That, when two or more are jointly interested in the purchase of a 
piece of land, notice to one of such parties of any matter in relation 
to that particular piece of land or transaction is notice to all, they 
cited: Littleton vz. Giddings, 47 Tex. 109: Stockwell v. United States, 
13 Wall. 531; Davies v. Harvey, Law Reps., 9 Q. B. 433; s. ¢., 9 Eng. 
Rep. (Moak’s) 367. 
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SrayToN, ASSOCIATE JUSTICE.—Pressley bought the lot, of which 
that in controversy is a part, from Browning, on March 17, 1859, and, 
to secure the balance of purchase money, executed three notes, matur- 
ing January 1, 1860. Pressley conveyed to Jennings, February 19, 
1861. and Jennings conveyed to the plaintiff, Dwyer, March 16, 1861. 
One of the notes executed by Pressley, being unpaid, suit was brought 
py its holder against Pressley, on February 29, 1860, wherein a fore- 
closure of the vendor’s lien was sought. The deed to Pressley recited 
the execution of the three notes, but retained no express lien. He an- 
swered in the action against him, but. afterwards. withdrew his 
defenses, and, on April 21, 1860, judgment went against him for the 
sum due on the note sued upon, and foreclosing the vendor’s lien. 

On September 27, 1860, Pressley sued out a writ of error, and by 
this court the judgment against him was reversed, on February 18, 
1867. and the cause remanded. When the cause returned to the district 
court, the petition was amended, a new party made, and Pressley again 
cited. He made no further appearance in the case, and, on October 
17, 1870, judgment was taken against him for the debt, and foreclos- 
ing the vendor’s lien on the lot, of which that in controversy is a part, 
and, on another lot, which was sold to Pressley at the same time, and 
on account of an insufficient description of which, the former judg- 
ment was reversed. The two lots were sold under this judgment, and 


under another against Pressley, rendered against him on another of 


the notes given by him for the purchase money, in an action insti- 
tuted on March 18, 1868, and, at these sales, Rippetoe became the 
purchaser. 

The plaintiff, Dwyer, alleges that pending the writ of error from 
the judgment rendered against Pressley, on April 21, 1860, Pressley 
settled that judgment by paying it in full to one of the attorneys, who 
represented the plaintiff in that cause, who agreed to take such steps 
as were necessary to protect him from further liability on account of 
that matter. He further alleges, that all these facts were known to 
Rippetoe before he bought. 

The evidence as to the payment by Pressley is conflicting, his own 
testimony directly supporting the payment, and circumstantial evi- 
dence tending strongly to show that he never made the payment. If 
the payment was made, there is no evidence that Rippetoe had 
actual notice of it, or that he had notice of such facts as would put 
him upon inquiry, and operate as constructive notice, unless the fol- 
lowing facts were sufficient for that purpose. 

Giddings & Onins were the attorneys for the plaintiff in the suit 
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against Pressley, which it is claimed was settled by payment while 
pending on writ of error in this court. That firm was composed of J. 
D. & D. C. Giddings, and J. M. Onins. The payment is claimed to 
have been made to J. D. Giddings, who died before this defense wag 
set up, and there is no evidence that either D. C. Giddings or J, M. 
Onins had any actual knowledge of any such settlement and pay- 
ment. 

Onins ceased to be a member of the firm of Giddings & Onins in 
1861, and from that time until sometime in 1870 was a member of the 
firm of Swearingen & Onins. 

Prior to the rendition of the two judgments, against Pressley, under 
which Rippetoe bought, the two notes on which they were rendered 
were transferred to athird person for the benefit of Swearingen & 
Onins, who paid to Giddings & Giddings the entire sum due on 
them, and assumed the payment of costs in the two cases, with the 
understanding that the two cases should proceed to judgment in the 
name of the original plaintiffs. 

Prior to the rendition of the judgments, Swearingen & Onins sold 
to Rippetoe a one-half interest in the claims, for which he seems to 
have paid full value. 

When the property was sold under the judgments, it was bought 
by Rippetoe for the benefit of Swearingen & Onins and himself. 

Subsequently to this sale, Swearingen conveyed his interest in the 
property bought, to Onins, and as early as December, 1571, Giddings 
& Giddings bought a one-third interest in the property from Onins 
and Rippetoe. 

After the notes of Pressley were transferred, the firm of Giddings 
& Giddings, ‘although their names appeared on the docket as attor- 
neys for the plaintiffs, ceased to control the cases, and they were 
prosecuted to final judgments by Swearingen & Onins. 

As the plaintiff, Dwyer, bonght before the suit was instituted 
against Pressley, on March 18, 1868, was brought, it is evident that 
not being made a party thereto, he is not affected by if. 

He bought, however, while the first suit against Pressley was pend- 
ing, and it is claimed that he is bound by the judgment rendered in 
it as a purchaser pendente lite. 

Upon this theory, exceptions were urged to so much of his amended 
pleadings as set up the invalidity of the judgment against Pressley, 
resulting, as he claimed, from the fact that Pressley had fully paid 
the judgment then standing against him, while the cause was pending 
in this court. 

Appellant also objected to evidence tending to show that the note 
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or judgment was so paid. The exceptions and objections were over- 
ruled. 

The court, in effect, charged the jury, that if the indebtedness of 
Pressley was fully discharged, as alleged by Dwyer, before the final 
judgment against Pressley was rendered, and that of this fact Rip- 
petoe had knowledge at the time he purchased at sheriff’s sale, then 
they would find for the plaintiff. 

All these matters are assigned as error, and the question is: If the 
facts alleged by Dwyer existed,is he bound by the judgment subse- 
quently rendered against Pressley, as are, ordinarily, persons who 
purchase the subject-matter of litigation during its pendency? 

The action against Pressley was one in which the plaintiff was seek- 
ing to enforce a lien on the land bought by Dwyer, who bought during 
it pendency, and was, therefore, one in which the rule, lis pendens, 
would ordinarily operate 

That /is pendens operates as notice, is held to be true in all eases to 
which the rule is applicable; but the rule. itself, has its foundation 
in a necessary public policy which will **not allow litigant parties to 
give to others, pending the litigation, rights to the property in dis- 
pute, so as to prejudice the opposite party.” 

The rule is necessarily arbitrary, and ought not to be given effect 
when the reasous, which give it existence, do not require its enforee- 
ment. 

If the debt due by Pressley was actually paid, that ended the right 
of the plaintiff in the pending suit longer to prosecute it; for he no 
longer had any demand against Pressley, and a transfer, by the latter, 
of the property on which the former, prior to the payment, had a 
lien, could not prejudice any right of his. 

Thus ended the necessity for the application of the rule for the pro- 
tection of any party to the cause, and with this ended the right of 
the plaintiff in that cause to call for its enforcement. 

Had the plaintiff, in the action pending when Dwyer bought, after 
his debt was fully paid, proseeuted it to final judgment, no one would 
contend that he could avail himself of the rule, lis pendens, and thereby 
have protection, had he caused the property to be sold under such a 
judgment and become the purchaser. The prosecution of the action, 
after full payment of the debt, as between such a plaintiff and Press- 
ley, would be collusive, or fraudulent, and as against a purchaser 
from Pressley, whether before or after the settlement, clearly fraudu- 
lent. An action collusively prosecuted, prosecuted when the parties 
to it all know that there is no right to enforce, has never been held to 
operate as lis pendens. 2 Sug. on Vendors, 534; Murray zv. Ballou, 
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1 Johns. Ch. 571. And so, for the simple reason that no prejudice 
‘an result to the right of any one by not so regarding it 

If Rippetoe had knowledge that the debt which Pressley once owed 
had been fully paid, then he can stand on no higher ground than 
would the person in whose name the action was prosecuted to final 
judgment. It is true that, as between the plaintiff in that action and 
Pressley, the judgment rendered is conclusive of the rights of them- 
selves, for they were parties to it, and must be bound by it, unless it 
be in some lawful method set aside; but, not so, as to Dwyer, who 
was not actually a party to that action, and who is sought to be 
affected by a rule which cannot exist in this case, if the facts alleged 
by Dwyer be true. 

There being no evidence of actual notice to Rippetoe that Pressley 
had paid to theattorneys the full amount of the judgment then stand- 
ing against him, on the question of notice, the court charged the jury 
as follows : 

‘*On this subject you are charged that all the members of a firm are 
held to have notice of any transaction with one member of the firm, 
relating to the business and within the scope of the partnership. So, 
where two or more are jointly interested in the purchase of a piece 
of land, notice to one of such party, of any matter in relation to that 
particular piece of land, or transaction, is notice to all.” 

There is no doubt of the correctness of the first proposition con- 
tained in this charge, and, under it, all the persons, members of the 
firm of Giddings & Onins, would be charged with notice of the pay- 
ment made by Pressley to any member of the firm, if actually made. 
This results from the relationship of co-partners. Stockwell v. United 
States, 13 Wall. 545; Davies v. Harvey, 9 Q. B. L. R. 439. 

The second paragraph of the charge is evidently based on the prop- 
osition that notice to Onins would be notice to Rippetoe. It is not 
shown that Onins had any actual notice of the payment claimed to 
have been made by Pressley; but, as before said, he was affected with 
notice of that fact by reason of his being a member of the firm of 
Giddings & Onins, if, in fact, the payment was made, as claimed. 

Under such a state of facts, if it were admitted that persons buying 
property in such way as to become tenants in common, would each 
stand charged with notice of all facts knowy to another, even then, 
it seems to us, that Rippetoe would not be charged with knowledge 
of facts not actually known to Onins. 

We do not, however, understand the rule to be that, in case of the 
purchase of property by two or more persons, each will be charged 
with notice of facts known to another. 
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There, doubtless, may be cases in which such a result will follow, 
as when one of the purchasers is made the agent of the others to con- 
summate the purchase, and in the transaction of the business per- 
taining to his agéncy, acquires notice or knowledge of facts which 
vitiate the purchase; but ‘‘unless one has been made the agent of the 
other, by virtue of partnership relations, or of some other means, 
neither can, ordinarily, be charged and held accountable for the 
knowledge of the other. If an incumbrance, or conveyance, be in 
existence affecting the title to land, and a purchase be made by sev- 


eral jointly, or as tenants in common, 'those who have notice of the 

incumbrance, or conveyance, will hold their title in subordination to 
it, while those who did not have such notice, will obtain their title 

: free from the claim to which their cotenants are subjected.’ Free- 

man on Co-tenancy, 171; Parker v. Kane, et al., 21 Wis. 27; Wis- 

wall v. McGown, 2 Barb. 281; s. ec. Hoffmann’s Ch. 125; Snyder 

| 2. Sponsable, 1 Hill 570; s. ¢. 7 Hill 427; Wade on Notice. 

R The case of Littleton v. Giddings, 47 ;Tex. 117, seems to intimate a 
different rule, but in that case it was shown that the cotenant, upon 

whom notice of a prior conveyance was sought to be fixed, had notice 

e of such facts as put him upon inquiry. 

t Rippetoe died before the last trial of this cause, but had testified 
on a former trial, in which a statement of facts was made up, signed 

e by counsel for the respective parties, and approved by the court. 

e On the trial, the court permitted the evidence of Rippetoe, as given 


on the former trial, to be read from that statement, and this is as- 
. signed as error. 

d It does not become necessary to rule on the admissibility of this 
evidence, as it was not of a character to prejudice the right of the 
.. appellant. 


it There may be cases in which, in the absence of better testimony, 
0 such evidence would be admissible. 

h For the error in the charge of the court, the judgment will be re- 
of versed and the cause remanded. 


REVERSED AND REMANDED. 
{Opinion delivered March 19, 1886. ] 
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T. E. JACKSON ET AL. V. J. D. HARBY ET AL. 
(Case No. 2191.) 
1, INSTRUMENT CONSTRUED—MORTGAGE—ASSIGNMENT—FRAUD—EVIDENCE—A firm ex. 
ecuted totwo creditors a conveyance of its stock of merchandise, “ in trust. 
nevertheless, to H. and W. as co-trustees,’” to be sold at their discretion, the 


proceeds to be applied to the payment of the two creditors, and when sufficient 


funds were realized to pay the two creditors and the ex ses of the trust, 
“this instrument to be of none effect.”” The instrument recited that it was 
given in consideration of a certain sam of money, identical with the aggregate 
of the firm’s indebtedness to the two creditors, but did not state from whom 
the money was received. The trustees were authorized to take immediate pos- 
session. Held: 

(1) That the instrument was a mortgage, and H. and W. were donees of 
powers, and not assignees. The firm continued to be owner of the property 
subject to the trust, and its interest was subject to legal process at the suit of 
other creditors, to be executed in the manner pointed out in the statute. (R, 


S., arts. 2292, 2296.) 


2) Deeds of trust conveying property directly to trustees, made to secure and 
pay particular creditors, though expressed in terms sufficient to pass title if made 
for creditors generally, are construed as mortgages, wit! me of the qualities 
of an assignment superadded Baldwin v. Peet, 22 Tex. 71%, et 


(3) See opinion for demurrer properly overruled 

(4) See opinion for acts of the firm, not themselves fraud t strong badges 
of fraud, to be considered by the jury in determining t na fides of the 
transaction. 

(5) See opinion for evidence improperly admitted. 


APPEAL from Limestone. Tried below before the Hon.L. D. Brad- 
ley. 

Appellees brought this suit against T. E. Jackson, sheriff of Lime- 
stone county, and his sureties on his official bond, and against Leon 
Blum, Sylvain Blum and Hyman Blum, composing’the firm of Leon 
& H. Blum, and against Joseph E. Wallis and Henry A. Landes, 


composing the firm of Wallis, Landes & Co., for the recovery of 


$4.000 damages and interest, and against R. E. Edmison and Isaae 
Whatley, forthe recovery of a debt due Weisenfield & Co., of Balti- 
more, Md., for the sum of $385.23, and a debt due Levi Whatley, of 
Limestone county, Texas, for the sum of 8680, with interest on both 
claims, from February 14, 1884. 

Appellees complained in substance, that about February 14, 1884, 
Edmison & Whatley, merchants, being indebted to Levi Whatley and 
Weisenfield & Co. in the amounts above set out, executed to them a 
trust deed to secure the debt, amounting in the aggregate to $1,065.23, 
on the stock of goods, wares and merchandise of Edmison & Whatley, 
then in the town of Groesbeck, Limestone county, and that the goods, 
ete., were at that date worth $3,500. A copy of the trust deed was made 


an exhibit to the petition. That all this wasdone with the knowledge 




















1886. | JACKSON V. HARBY. 711 





Statement of the case. 





and consent of Weisenfield & Co., and Levi Whatley, cestwis que trust. 
By the terms of the trust deed appellees were empowered to take 
possession of the stock of goods, wares and merchandise, and to sell 
the same in due course of business, or otherwise, should they (the 
trustees) see fit or deem expedient ; 2d, to pay all costs and expenses 
incident to the trust, which was fixed at two and a half per cent. of 
the amount taken in from such sales; next, to pay the debts aforesaid; 
lastly, the trustees were empowered to take full possession of the stock 
of goods, to convert the same into money, and after deducting the two 
and one half per cent., pay first the Weisenfield claim, and next 
the Levi Whatley claim, and to collect and receipt for all debts due 
the grantors in the trust deed, and apply the same as hereinbefore 
indicated, and to have as full power and control over the business as 
the grantors had. These goods, etc., conveyed in the trust deed were 
listed, with the value of each article set opposite, and the inventory 
made exhibit A to the trust deed, except the debts due the grant- 
ors, Which were not inventoried. No time was specified in which the 
debts secured were to be paid; that appellees accepted the trust, took 
possession of the goods, etc., on the day of the execution of the trust 
deed, and continued in possession, executing the trust until about 
February 17, 1884; that on that date, and on the next day, appellant, 
T. E. Jackson, (sheriff) by advice, direction and order of the appel- 
lants, Blums, and Wallis, Landes & Co., by virtue of a writ of attach- 
ment out of the district court of Galveston county, in favor of Leon 
& H. Blum and against Edmison & Whatley (the grantors in the trust 
deed); and by virtue of awrit of attachment out of the county 
court of Galveston county, in favor of Wallis, Landes & Co. and 
against J. J. Whatley, both issued on February 16, 1884; and also 
by virtue of a writ of attachment out of the justice’s court of 
Limestone county, issued on February 18, 1884, in favor of 
Jemison, Groce & Co. v. Edmison & Whatley, without the con- 
sent of appellees, seized and took possession of the goods, ete., 
and converted the same to his use, and to the use and benefit of 
Leon & H. Blum and Wallis, Landes&Co. That appellant, Jackson, 
by advice, direction, ete., of Blums and Wallis, Landes & Co., and 
by virtue of certain orders of sale (a detail of which is unnecessary) 
sold the goods without having himself complied with the terms of the 
trust deed, and without requiring the purchasers to comply therewith. 
That by reason of these wrongful acts, the goods, ete., were wholly 
lost to appellees, to their damage $4,000, and that Edmison & What- 
ley, the grantors in the trust deed, were insolvent. 

To this petition, defendants, except Edmison & Whatley, demurred 
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generally and specially. The special demurrers were, in substanee, 
as follows: To the joinder of Edmison & Whatley with them as joint 
defendants. 

To all that part of the petition setting up a trust and trust deed, 
beeause (in substance) same showed on its face, as set out in petition, 
that it was done to defraud the creditors of Edmison & W hatley; 
that it was, in law, a fraud on the creditors of Edmison & Whatley; 
that it was an assignment to preferred creditors; that the effect of 
it was to hinder and delay the creditors of Edmison & Whatley ina 
manner not permitted by law. 

Then followed a general denial and a special plea, in substanee, ag 
follows: That the ‘trust deed was the result of a fraudulent combi- 
nation and conspiracy by the parties thereto for the purpose of de- 
frauding the creditors of Edmison & Whatley, and one of the 
appellees, J. J. Whatley (trustee); that Blums and Wallis, Landes 
& Co. were creditors of Edmison & Whatley and J. J. Whatley; 
that Levi Whatley, one of the cestuis que trust, was, in fact, a partner 
of Edmison & Whatley, and liable for the Blum debt, but was, with 
the assistance of his co-conspirators, endeavoring to withdraw his 
interest in the business, in fraud of their creditors; that J. J. 
Whatley conveyed all of his visible property to Edmison & Whatley, 
for the purpose of defrauding Wallis, Landes & Co., and his other 
creditors; and Edmison & Whatley then conveyed all their visible 
property, together with that of J. J. Whatley, to said J. J. Whatley 
and ¢o-trustee, for the purpose of defrauding their creditors; that 
they were insolvent and in debt, and that all the parties to these 
transactions had notice thereof. 

That the parties to the trust deed invented this scheme for the pur- 
pose of saving all of the visible property of Edmison & Whatley 
from the just claims of their creditors. That the trustees were 
secretly and covinously trustees for the benefit of Edmison & What- 
ley, and that there was an understanding that the trustees should 
only take ostensible possession of the goods, and that Edmison & 
Whatley, either or both, should go into possession of the property_as 
the pretended agents of the trustees, and sell and use it for their own 
use and benefit, to the exclusion of the claims of their creditors, after 
paying anything that might be due on the claims of the pretended 
cestuis que trust. The answer set up various fraudulent transactions 
between the parties to the trust deed, and alleged a fraudulent and 
wrongful commingling of the goods of J. J. Whatley with those of 
Edmison & Whatley, in justification of the levy of the Wallis, Landes 
& Co. writ. 

























Aw 


we 








JACKSON V. HARBY. 





Opinion of the court. 








The plaintiffs dismissed as to the defendants R. E. Edmison and 
Isaac Whatley, not served. The demurrers and exceptions of defend- 
ants were heard, and the demurrer, or exception third, to that part 
of the petition which claimed damages in excess of the amount 
claimed to be due, for which the trust deed was executed, was sus- 
tained, and all the other demurrers and special exceptions were over- 
ruled, to which the defendants excepted. 

After the evidence was all in and the argument closed, plaintiffs 
dismissed suit as to Jos. E. Wallis and Henry E. Landes. Verdict and 
judgment was given for plaintiff for $970.47. 

After defendant had closed his evidence, the plaintiffs offered in 
rebuttal the deposition of plaintiff, J. D. Harby. 

The second direct interrogatory propounded to witness was in these 
words: ‘*What was the intent and purpose of said conveyance and 
delivery of said property to you and J. J. Whatley?”’ The answer 
thereto was as follows: ‘* The intent was merely to secure to Weisen- 
field & Co., and to Levi Whatley, the payment of their claims against 
Edmison & Whatley.”’ 

Defendants objected to both the interrogatory and answer. 


Burxow & Kincaid and Scott & Levi, for appellants, on the question 
raised on demurrer, cited: 1W. & W. Cond. App. Civil Cases, see. 
760; Jones v. Syer, 52 Md. 211, and 36 Am. Rep. 366, and authorities 
there cited; Burrill on Assignments, 3d ed., see. 99, and Beck v. Bur- 
dett, Ist, p. 305; Stetson v. Miller, 36 Ala. 642. 

On the introduction of evidence toshow the intent of the parties 
executing the conveyance, they cited: Miller and English v. Jannett 
and Franks, Tex. Law Rev., vol. 5, pp. 130-132. 


L. B. Cobb and C. Anson Jones, for appellees, on the demurrer, 
cited: Scott 7 Alford, 53 Tex. 82; Kerr v. Hutchins, 46 Tex. 385; 
Van Hook v. Walton, 28 Tex. 59; King v. Russell, 40 Tex. 125; Eicks 
& Moore » Copeland, 53 Tex. 589; Bailey v. Mills, 27 Tex. 434; Boone 
on Mortgages, sec. 83, note 10, R.8., arts. 2292, 2296; Baldwin v. 
Peet, 22 Tex. 709; Stiles v. Hill, Fontaine & Co., 62 Tex. 429; Marx 
& Kempner v. Heidenheimer, 63 Tex. 307. 

On the charge of the court, they cited: IRglehart 7 Willis, 58 Tex. 
306; Frazer v. Thatcher, 49 Tex. 26; Greenleve, Block & Co. v. Blum, 
59 Tex. 124; Boone on Mortgages, sees. 83, 282 


ROBERTSON, ASSOCIATE JUSTICE.—The defendants attacked the 
instrument which constituted the foundation of the plaintiffs’ claim, 
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on the charge that it was made by the grantors to defraud their ered. 
itors. This was the issue in the suit, and upon it the court so charged 
the jury as to prevent a verdict for the defendants, unless there was 
a combination or conspiracy to defraud, between the grantors and 
either the plaintiffs or the creditors provided for in the trust. The 
appellees attempt no defense of this charge as correct, but insist that 
the evidence establishes a conspiracy or the perfect innocence of the 
transaction. We do not so understand the evidence. There wag 
testimony from which the jury may have believed that the grantors 
were actuated by a fraudulent motive, and that the plaintiffs had 
notice of it, and yet they may have considered that the plaintiffs 
were not imbued with the ranker guilt—the active or zealous co-op- 
eration in the unlawful design—usually attached to the word combi- 
nation or conspiracy 

The instrument through which the plaintiffs claimed, is peculiarly 
formed. For the recited consideration of a sum of money, identical 
with the aggregate of their indebtedness to Weisentield & Co. and 
Levi Whatley, the receipt of which, not stating from whom, is ae- 
knowledged, Edmison & Whatley convey to these two creditors their 
stock of merchandise, attaching an inventory, *‘in trust, neverthe- 
less, to J. D. Harby and J. J. Whatley’’ (the plaintiffs) *‘as ¢o-trus- 
tees,’’ to be sold in the regular course of business, or otherwise, as 
the diseretion of the trustees may dictate. The trustees are author- 
ized to apply the proceeds to the payment of the expenses of the 
trust, fixed at two and one-half per cent. on the amount of sales, and, 
next, to the debt due Weisenfield & Co., and, lastly, to Levi What- 
ley’s demand. 

The trustees were authorized to take immediate possession, and to 
exercise all the power and control possessed by the grantors; and 
they were also authorized to collect any debts due the grantors, and 
apply the proceeds as if arising from sales. The paper coneludes 
with a provision that when the debts named and expenses are ‘well 
and truly paid, then this instrument to be of none effect; otherwise, 
to remain in full force.’ 

The trustees, the plaintiffs, immediately entered into possession 
under this document, and held under it until the bulk of the assets 
was taken from them by process at the suit of creditors of the 
grantors. 

It is to be observed that the instrument vests the title in the pre- 
ferred creditors, and not in the trustees. When this is done, the con- 
veyance is held to bea mortgage, and not an assignment. Leiteh 2 
Hollister, 4 Comst. 211. The plaintiffs had no estate in the goods— 
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they were the donees of powers, and entitled to the possession, to 
enable them to execute the trusts. They are not assignees. Deeds 
of trust conveying property directly to trustees, made to secure and 
pay particular creditors, though expressed in terms sufficient to pass 
title, if made for creditors generally, are construed to be mortgages, 
‘with some of the qualities of an assignment superadded.’’ Baldwin 
vy, Peet, 22 Tex. 718; Burrill on Assignments, 5d ed., sees. 6, 7, 8. 
The instrument under which the plaintiffs claimed, was of this 
eharacter. 

Edmison & Whatley continued to be the owners of the 
property, subject to the trust. Their interest was subject to legal 
process, at the suit of other creditors, to be executed in the manner 
pointed out inthe statute. R. &, arts. 2292, 2296. 

If the grantors were insolvent at the date of the execution of this 
document, and if more property was conveyed than was required to 
pay the secured debts, the validity of the transaction would depend, 
nevertheless, on the good or bad faith of Edmison & Whatley in in- 
stituting it. The plaintiffs’ petition did not show the insolvency of 
the makers at the date of the paper, but the averment of that fact 
was in the present tense, in a pleading filed some twenty months after 
the conveyance was made. The demurrer, based upon the proposi- 
tion that the plaintiffs’ title, derived through this intrument, was 
fraudulent on the face of the plaintiffs’ pleading, was, therefore, 
properly overruled. 

That Edmison & Whatley were insolvent when the deed was made, 
that they conferred upon trustees, of their own selection, wide dis- 
eretionary powers, and put them in possession of more than three 
times as much property, substantially all they owned, as was necessary 
for the ostensible aim of the conveyance, are not themselves fraud, 
but strong badges of fraud. Burrill, sees. 99, 220 and.221; Baldwin 
v. Peet, supra. In interpreting to the jury the legal effect of such an, 
instrument, the charge should be so framed as not to deprive the jury 
of the consideration of these signs in determining the bona fides of 
the transaction. 

The second direct interrogatory to J. D. Harby, and his answer, 
should have been excluded. They were susceptible of the construce- 
tion given them by the court below; but, in that meaning, they were 
of nouse. The answer may also have been construed to mean that 
the intent of the parties to the impeached transaction, was not the 
fraudulent one imputed by defendants, but only the legitimate one 
stated by the witness. In this sense, the question and answer were 
improper. Purnell v. Gandy, 46 Tex. 190. 
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Other questions raised are not likely to arise upon another trial, 
and are not now considered. 

For the errors indicated, the judgment is reversed and the cauge 
remanded. 


REVERSED AND REMANDED, 
[Opinion delivered March 21, 1886. ] 





KAUFFMAN & RUNGE V. THos. F. Hupson & Son. 


Case No. 1658.) 


1. ASSIGNMENTS—AcT OF MARCH 24,1879—CREDITOR HOLDING TWO CLAIMS—ACCEP?. 
ANCE OF ASSIGNMENT AS TO ONE CLAIM NO BAR TO AN A(t N AGAINST DEBTOR ON 
THE OTHER—Neither the language nor the purpose of t} ict of March 24, 1879, 
relating to assignments for the benefit of creditors, events a creditor, who 
has two claims, one secured and the other unsecured, against his debtor who 
has made an assignment for the benefit of accepting litors, from accepting 
the assignment as to the unsecured claim, and d ning to a t as to the 
other: and as to any unsatisfied balance of the secured iim, that may remain 
after his security has been exhausted, such creditor m maintain an action 
against the debtor the same as if no assignment had lx made 


APPEAL from Galveston. Tried below before the Hon. Wm. EH. 
Stewart. 

The plaintiffs, Kauffman & Runge, sued the defendants, Thos. F. 
Hudson & Son, on a promissory note for $25,000, dated January 
4, 1881, due twelve months after date, with interest from date at the 
rate of eight per cent. per annum, allowing a credit of $10,000, July 
6, 1882, for the proceeds of land embraced in a trust deed given to 
secure the note and sold by trustees, under the power of sale con- 
tained in the instrument. 

Defendants pleaded thay by acceptance of a statutory assignment 
made by them for the benefit of such of their creditors as should 
‘‘consent to accept their proportional share of their estates and dis- 
charge them,”’’ and the execution of a receipt to the assignee in fall 
of all claims against the assignors, ‘‘said note had been fully paid, 
satisfied and discharged, a.nd plaintiffs were estopped to assert the 
same.”’ 

Plaintiffs, by supplemental petition, under oath, alleged, that, at the 
date of the assignment and theneeforth continuously, as was well 
known to all persons interested in the assigned estates, they held two 


claims against the assignors; one on open account for $2,198.19, past 
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due and unsecured ; the other, the $25,000 note sued on, secured by 
trust deed on land, and not due until long after the distribution of 
the estates assigned; denied any consideration for the receipt, or 
any intent or effect thereof, except as a receipt for their dividend of 
8400.07, paid them, on their open account for $2,198.19, in common 
with other creditors ; alleged that the receipt was a uniform one, pre- 
pared by the assignee and sent for signature to all accepting creditors; 
and that their acceptance of the assignment related exclusively to 
their claim, duly filed with the assignee, and distinctly specified in 
their letter of acceptance, and had no relation to the $25,000 negotia- 
ble note sued on, secured by trust deed, and not then, or for a long time 
thereafter, due and payable. 

Defendants, by supplemental answer, charged that if the plaintiffs 
failed to prove up their note they did so wilfully and to defraud defend- 
ants and their other creditors ; that plaintiffs advised the assignment, 
urged other creditors to accept it, and constantly counseled the assig- 
nee in conducting it; that the existence of the note was at all times 
well known to the plaintiffs and to the assignee, and that the receipt 
was intended to cover it. 

The case was tried by the court, without a jury, and judgment ren- 
dered for defendants. Plaintiff appealed. 

The material facts are set forth in the opinion. The trial judge’s 
conclusions of law, which form a part uf the record, are as follows: 

‘**T hold that the plaintiffs’ security furnished by the trust deed has 
not been impaired by anything that the evidence discloses, but that, 
after the sales of the assignee, and of the trustee, and purchase of the 
the trust property by plaintiffs, plaintiffs have no remedy over 
against defendants for any deficit after the exhaustion of the trust 
property ; that the proof does not show that it was the intention to 
hold the defendants liable for any deficit, but that it was the intent, 
as gathered from all the facts, that the defendants were not liable over 
personally for such deficit, after the exhaustion of the trust property; 
that the acceptance of plaintiffs of the assignment, and their release 
of defendants under their receipt to Wynne, limit the plaintiffs’ 
rights solely to apply the trust property to the payment of their note 
in suit, as far as it would go, and that the meaning of the plaintiffs’ 
acceptance, under the assignment, was to accept for their unsecured 
debt, and, after the exhaustion of the trust property, the balance of 
the note was an unsecured debt, which unsecured portion, when ascer- 
tained by the sale of the trust property, occupied precisely the 
same status as any other unsecured debt of the plaintiffs, or any 
other creditor, and the acceptance of the assignment was a discharge 
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from such subsequently ascertained unsecured balance which the trust 
property failed to realize, just in the same manner and to the same 
effect as if this subsequently ascertained unsecured balance had beep 
in a separate note. This, [ conclude, was the intent of all the parties, 
under the evidence. And,I further hold, from the whole state of the 
pleadings, and from the evidence, that, although the plaintiffs are not 
entitled to recover for the unpaid balance of the note in suit, yet it 
was proper to so frame the judgment against the plaintiffS as not to 
impair or prejudice, in any manner, the plaintiffs’ rights, which they 
hold under the trust deed, and that the same ought not to be held as 
res adjudicata, in theevent of subsequent litigation to contest the valid- 
ity of plaintiff’s title under the trust deed, or under the assignee’s 
deed.”’ 

The plaintiffs assigned several errors, but the following two assign- 
ments, it is thought, present, substantially, the questions discussed in 
the opinion: 

2. The judgment is contrary to the law, and the court erred in hold- 
ing that the legal effect of plaintiffs’ acceptance of defendants’ assign- 
ment as as to a past due and unsecured open account was to estop 
plaintiffs from recovering judgment against the defendants for the 
unpaid balance on an unmatured and secured negotiable note owing 
to plaintiffs by defendants at the time of the assignment, but not due 
until after the distribution of the assigned estates, no claim thereon 
having been made to or filed with the assignee, and no dividend 
thereon ever claimed, declared or paid, no fraud with respect to the 
non-participation thereof in the assignment being practiced towards 
the debtors, the assignee or other creditors 

4. The court erred in holding that the acceptance and _ receipt 
pleaded could have any other legal effect than to discharge the defend- 
ants from all further liability on the open account of $2,198.19. 


Robert G. Street, for appellants. 


Hume & Shepard, for appellees, on the questions discussed in the 
opinion, cited: R.S, app., pp. 8, 9, 10, sees. 5, 13, 18; Lilly 2. Pal- 
mer, 51 Ill. 331; Mulford v. Peterson, 35 N. J. L. 127; 1 Jones on 
Mortg , see. 740; 4 Kent Com. side pp. 101, .102; 2 Washburne on 
Real Prop., 4th ed. 193-197; 1 Hilliard on Mortg. 480, 488; Lockwood 
v. Sturdevant, 6 Conn. 373; Dickason v. Williams, 129 Mass. 182; 
McRea v. Purmort, 16 Wend. 414; Pierson v. Hooker, 3 Johns. 68; 
Stearns v. Tappin, 5 Duer 294; Matlack’s Appeal, 7 Watts and Serg. 
79; Sherburn v. Geedwin, 44 N. H. 271, Hyden v. Baldwin, 17 Pick. 
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303; Deland v. Amesbury Mfg. Co., 7 Pick. 244; King v. Moore, 18 
Pick, 376; Parsons v. Gloucestershire Bank, 10 Pick. 553; Burrill on 
Assignments, Bishop, 3d ed. 333; U.S. v. Adams, 9 Wall. 554; s. ¢., 
7U. 8. 463; U.S. v. Childs, 12 U. 8. 232; Van Bokkelen v. Taylor, 
62 N.Y. 105; Tyson v. Dorr, 6 Wharton (Pa ) 256. 


{0BERTSON, ASSOCIATE JUSTICE.—The assignment made by Hud- 
son & Son was under the third section of the act of 1879. for the 
benefit of such of their creditors as would accept their share of the 
proceeds of the trust and release the assignors. They were indebted 
at the time to Kauffman & Runge in the sum of $2,198.19, unsecured, 
and in the sum of $25,000, evidenced by promissory note, and secured 
by mortgage on real estate. These creditors accepted under the as- 
signment, in general terms, and filed with the assignee a statement of 
their unsecured demand. In this statement, the debtors were cred- 
ited with the then value of the secured note, and received a dividend 
only upon the unsecured debt. Upon the receipt of this dividend, 
they executed a release to the assignee and assignors, in the:form pre- 
pared and presented by the assignee, acknowledging **full payment 
and discharge of all our claims and demands against Thos. F. Hudson 
& Son and Thes. F. Hudson and Jno. A. Hudson.”’ 

They afterward sued for the balance due on the note—the proceeds 
of asale of the mortgaged lands having been entered as a credit—and 
the defendants pleaded the assignment, its acceptance by plaintiffs, 
and the execution and delivery by them of the release, in discharge 
of the debt and in bar of the suit. To this answer the plaintiffs re- 
plied that the release, except as applicable to the unsecured debt 
probated against the trust estate, was without consideration, and that 
its execution, in the comprehensive terms in which it is expressed, 
was the result of accident and mistake. 

The language of the release was broad enough to embrace the de- 
mand in suit before it was reduced by sale of the property mort- 
gaged to secure it. In Matlack’s Appeal (7 W. & 8. 80), the court 
construed a similar instrument, to relinquish a secured demand, 
though the creditor held an unsecured claim against the trust estate 
preferred in the deed of assignment. But, under the terms of the 
deed, the release could not be applied to the other demand, and the 
effect of the paper was derived only from its face. 

The statute authorizing the character of assignment made by the 
defendants, itself, discharges the debtor from liability to the assent- 
ing creditors, but for the more perfect protection of the debtor, the 
creditor, when he receives the final dividend, is required to execute 
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a release. The paper in evidence is, at least, such release as that re- 
quired by statute. But in this aspect, however expressed, it must 
be limited to those demands from which the law discharges the debtor 
when the creditor assents to the assignment. It does not extend the 
operation, but simply evidences the consummation of the statutory 
acquittance. The discharge is effected by the law and the facts with- 
out the release—the release is a convenient and preservable evidence 
of these facts. Thus viewed, the scope of the release is to be ascer- 
tained by construing the statute. 

But, it is contended that this release is not thus limited. There 
can be no objection to an enlargement, by contract, of the effeet of 
the statutory release. The language of the one in evidence is broad 
enough to cover the demand in suit—but if not covered by the law, 
it is embraced in the release, either accidentally or by contract. The 
defendants pleaded that they knew nothing of the release until long 
after it was executed—the terms of it were manifestly not broadened 
to express any agreement or understanding between the plaintiffs 
and defendants. 

There was no contract between the plaintiffs and the assignee. The 
form of the release was composed and written by the assignee or his 
counsel, not specially for the plaintiffs, but for all the assenting ered- 
itors. The only consideration for its execution by plaintiffs was the 
dividend upon their unsecured claim. Unless it was the intention of 
the plaintiffs to make a pure donation to the defendants, the fact that 
the release is in terms sufficiently comprehensive to embrace the note 
and mortgage, if they were not discharged by the assent to the assign- 
ment, was, as the proof abundantly showed, purely accidental. It was 
signed by the plaintiffs without scrutiny of the language, and, as to 
this note and mortgage, entirely without consideration. 

Whether the demand sued upon is discharged, depends simply upon 
the question, whether the assent to the assignment as to the unsecured 
claim is by operation of law an assent as to the note and mortgage. 

The purpose of the plaintiffs to stand aloof from the assignment as 
to the secured claim is clearly proven, and the court below finds that 
their retention of the security was known to the other creditors, to 
the assignee and defendants. The reservation was not secret. The 
court below also finds that it was not the intention of plaintiffs to 
assert against the defendants any personal claim for any balance the 
securities failedto pay. It wassupposed by both parties that the mort- 
gaged lands were amply sufficient to pay the note. This accounts for 
the absence of any manifestation of any intention with respect to @ 
balance, which it was supposed would never result. There was no 
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proof of a release of any such balance, unless if was discharged by the 
assent to the assignment. 

It has been held by this court that under the thirteenth section of 
the act, a creditor holding security, not properly called collateral, may 
have it valued by the assignee, and accept for the balance. Keller z. 
Smalley, 63 Tex. 512. His whole claim would then be extinguished; 
for as much of his demand as his securities are valued at, he, in effect, 
agrees to look exclusively to his securities, and the balance is dis- 
charged by his assent to the assignment. 

But it is also held in the same case that he is not bound to submit 
his securities to the assignee’s valuation, but may assert his rights in- 
dependent of the assignment If he takes this course, for any balance 
of his demand not liquidated by his liens, he may, of course, sue the 
debtors. It would often happen that this balance could only be ascer- 
tained, pending the assignment, by the assignee’s valuation, for the 
ordinary remedies might not mature until after the trust estate is 
completely administered. 

This being the right of a creditor who has only a secured claim, 
we can see no reason for the abridgement of the right of one, who 
has a secured claim, and also one which is unsecured, and with re- 
spect to which he is willing to accept the assignment. He is other- 
wise forced to stand entirely aloof from the assignment, or, to get the 
benefits of it as to his unsecured debt, to submit his securities to the 
assignee’s valuation. If he proves his unsecured debt, and refuses 
to submit his securities to the valuation of the assignee, he is held, 
on defendants’ theory, to forfeit any balance of the secured debt not 
paid in the liquidation of his liens—unless he is so fortunate as to 
accomplish their liquidation in time to make proof of the balance 
and get his dividend upon it 

To give the law this construction, claims of precisely the same 
character are unjustly and unreasonably distinguished. One cred- 
itor, with a lien, may ascertain his unsecured balance by a suit in 
time to prove the balance, and thus avoid the arbitrary valuation of 
the assignee—another creditor, with precisely the same character of 
lien, cannot secure its liquidation, possibly by reason of delays inter 
posed by the debtor, in time to realize a dividend upon his balance. 
Yet, this balance is discharged without sharing in the trust estate, 
because the creditor has assented to the assignment as to an independ- 
ent demand not secured. We caunot agree to this interpretation of 
the law. 

Neither the language nor purpose of the act prevents the creditor, 
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who has two claims, one secured and the other not, from accepting ag 
to the former, and declining to accept as to the latter. This is pre- 
cisely what was openly and fairly done by the plaintiffs, as is clearly 
shown by the evidence. By assenting to the assignment, the plaintiffs 
have discharged the defendants from all liability for the unsecured 
debt probated. Upon this claim they have accepted, in full, their 
proportional share of the trust estate. But, as to the note and mort- 
gage, the rights remained as if no assignment has been made or they 
had no other claim. 

The judgment below is predicated upon a different view of the law, 
and cannot be sustained on the theory upon which it was rendered, 

But defendants advance in support of the judgment another propo- 
sition. The assignee sold the lands, subject to the plaintiffs’ mort- 
gage, and the plaintiffs became the purchasers for the sum of one 
hundred dollars, and it is claimed that the mortgage was merged in 
the fee, and the debt was extinguished by the acquisition of the fund 
from which it was to be paid. It does not appear that the assignee 
made any deed to the plaintiffs—the purchase is recited in a bill of 
sale of personal property made by the assignee to the plaintiffs, put 
in evidence by the plaintiffs over objection of defendants. It was 
also proved, that, at the time of the trial, a suit was pending by the 
defendants against the plaintiffs for all these lands. It is also clear 
that on the trial the evidence upon this question was not developed, 

No such defense was pleaded, and no such issue was passed upon 
in the court below. It cannot be suecessfully raised and urged for 
the first time in this court. The facts proved, which incidentally and 
accidentally bear upon the question, are persuasive that the plea was 
not inadvertently omitted 

The judgment below must be reversed, and a judgment will be here 
rendered, that plaintiffs recover the balance due on the note declared 
upon and all the costs of this court and the court below. 

It is so ordered. 

REVERSED AND RENDERED 


{Opinion delivered March 23, 1886. ] 
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ELIZABETH RUHL V. KAUFFMAN & RUNGE, 
Vv. ELIZABETH RUHL. 


AND JULIUS KAUFFMAN 


(Case No. 1773) 


1. HoMESTEAD—USE OF PROPERTY FOR CONVENIENCES OF FAMILY—EVIDENCE OF DESTI- 
NATION——FORMAL DECLARATION BY HUSBAND AND WIFE OF CONTRARY INTENT, EF- 
FECT OF—The actual use of a lot of ground for the conveniences of the family 

has always been regarded as the most satisfactory evidence of an intention to 

make it a part of the homestead; and the positive and formal declaration of 
both hushand and wife of a contrary intent, is not sufficient to divest property 
actually used as a homestead, of the homestead protection, even when the dec- 
laration is made at the very time to which the issue is confined. (Citing Jacobs 
7. Hawkins, 65 Tex. 1; Medlenka v. Downing, 59 Tex. 32: Radford et al. v. 
7 


Lyon et al., Tex. Law Rev., vol. 6, p. 109 


2. SAaME—See this case for facts held to show such use of property by the husband 
and wife as to constitute ita part of their homestead, and to vest it as such, upon 
the death of the husband,in his surviving wife and minor children, free from 
the claims of gen ral creditors 


8. LIENS—PROPERTY PURCHASED WITH MONEY LOANED FOR THE PURPOSE—VENDOR AND 


VENDEE—K. loaned to R. $5,000, with which the latter purchased a certain lot 


of ground, and with a view to the money’s being so used. The title was taken 
in R.’s name, and the property was intended for his own benefit. There was no 
agreement that K. should have a lien. fe/d, that K. and R. did not sustain to 
each other the relation of vendor and vendee, and that K. had no lien on the 
property as security for his debt. 

4, ESTATES OF DECEDENTS—PROBATE COURT — APPEAL — JURISDICTION OF DISTRICT 
COURT—CREDI!ITORS—That an administrator, against whom and certain creditors 


of the estate being administered by him the county court has rendered judgment 
in a contest therein pending between the administrator and such creditors, on 
the one side, and the widow of the decedent, on the other, touching her claim 
to certain property of the estate,as part of her homestead, has failed to perfect 
his appeal to the district court, does not deprive the latter court of full juris- 
diction of the case on appeal prosecuted by the creditors who were parties to 
the proceeding in the county court 


APPEAL from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

In lieu of her origital application, filed March 19, 1883, Mrs. 
Elizabeth Ruhl filed in the county court, April 4, 1883, her amended 
application for an order setting aside to her and her three minor 
children, ‘as a homestead, lots eleven, twelve, thirteen and fourteen, 
in block two hundred and fifty four, and improvements, in the city 
of Galveston. She averred that she was the surviving wife, and her 
children the surviving children, of J. H. Ruhl, who died insolvent, 
October 17, 1882, and that the property was then, and before, and 
since has been, the family homestead. 

Robert Bornefeld, administrator of Ruhl’s estate, filed opposition 
to the application, March 26, 1885. 
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Kauffman & Runge, creditors of the estate, also opposed the appli- 
cation. 

Julius Kauffman, a creditor, on his own account, joined in opposi- 
tion to the order, and claimed that in so far as lot twelve was eon- 
cerned, it was subject to an equitable lien in his favor, as for purchase 
money, for the sum of $4,000, and prayed that that lot be sold to 
satisfy hislien. To this claim of lien Mrs. Ruhl filed an exception. 

The court entered its decree, May 3, 1883, granting Mrs. Ruhl’s 
application, as against all the objectors, naming them; and exceptions 
were taken and notice of appeal given by each of them. 

The court also made its order disallowing the claim of lien made by 
Julius Kauffman on lot twelve, to which order Kauffman excepted 
and gave notice of appeal. Kauffman & Runge and Julius Kauffman 
filed appeal bonds, and prosecuted their appeal; but the administrator 
failed to do so. 

On November 19, 1883, the district court rendered judgment: 

1. Sustaining Mrs. Ruhl’s demurrer to Julius Kauffman’s claim of 
lien against lot twelve, but adjudging amount of Kauffman’s note to 
be a just claim against the estate, and directing the clerk to certify the 
same to the county court for observance, to be paid in due course of 
administration. 

2. Overruling exceptions of Kauffman & Runge to Mrs. Ruhl’s 
application, made on the ground that it was not filed in time, and that 
the county court was without jurisdiction to entertain it. 

3. Setting aside lots twelve, thirteen and fourteen, in block two 
hundred and fifty-four, with improvements, to Mrs. Ruhl and ehil- 
dren, as homestead, but refusing so to set aside lot eleven, and deeree- 
ing it to be no part of the homestead, but assets in the hands of the 
administrator. 

1. Reversing the judgment of the county court and directing the 
clerk to certify the judgment of the district court to the county court 
for observance 

On the point ruled against him, Julius Kauffman appealed, and 
Mrs. Ruhl appealed from that part ef the judgment refusing to set 
aside lot eleven, and improvements, as part of her homestead, and 
holding it to be assets in the hands of the administ: 

J. H. Ruhl bought of Julius Kauffman. Sr. now deceased, Deecem- 
ber 1, 1874, lots thirteen and fourteen, in block two hundred and 
fifty-four, for $3,000, taking deed therefor; and on the same day 
bought of the same party lot twelve, in the same block, for $1,400, 
taking a separate deed therefor. August Roemer, on the same day, 
bought of Kauffman lot eleven, in the same block, for $1,400. Ruhl 
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sold lot twelve, November 3, 1876, conveying by his own deed—his 
wife not joining—to Gabardie, for $1,450. Ruhl bought of Roemer, 
September 15, 1579, lot eleven, for $720. Ruhl and wife were mar- 
ried July 5, 1875, and, thereupon, established their homestead on lots 
thirteen and fourteen. Gabardie erected his residence on lot twelve, 
after purchasing of Ruhl, and continued, with his family, to use and 
occupy it as such until January 20, 1581, when he resold it to Ruhl 
for $4,000 cash. 

Roemer, called by Mrs. Ruhl, testified, that when (September 18, 
1879, ) he sold lot eleven to Ruhl, there were no improvements on it, 
and that just afterwards Ruhl fenced it off from lot twelve (Gabardie’s 
place) and built a stable on it. 

Tobey, called by Mrs. Ruhl, testified that he commenced, in the 
latter part of October, and finished early in December, 1879, a stable 
for Ruhl on lot eleven. He was employed by Ruhl to buildit. It 
was built for the accommodation of horses and carriages—a stable 
and carriage-house combined, with servants’ rooms in the upper 
story. It was built on the north part of lot eleven, on the alley, and 
had three or four stalls. Witness also built to the south of the stable, 
on the same lot, a shed-roof, attached to temporary posts, for the pro- 
tection from the weather of loose stock in the yard, and vehicles when 
being washed; and sank a well and put ina pump. He understood, 
at the time, from Ruhl, that the stable was for his, Ruhl’s, own pri- 
vate use. ‘The improvements named were all that were made by the 
witness on lot eleven. 

Mrs. Ruhl, for herself, testified, that, at the time her husband died, 
(October 17, 1882.) he, she and their little children were living on the 
property, part of which is involved in this suit. There were three 
children—seven, five and two years of age, respectively. 

Ruhl bought lot eleven of Roemer to put a stable on it. He had 
no place on lots thirteen and fourteen to put a stable, and as he owned 
a horse and buggy, he had to buy lot eleven to put a stable on it. 
He had the stable built on the north part of lot eleven, in the fall of 
1879; and used it from that time till his death, for the keeping of the 
family horses and vehicles. Their cow and calf were also kept in the 
stable and stable-yard all that time, and since Ruhl’s death there has 
been no change in the uses of the stable and stable-yard. Kauffman 
boarded with them, and kept his own two horses in the stable for the 
first year. After that, he kept one horse there until 1882. 

Witness thought Ruhl was, for awhile, a partner of Freedman in 
the livery stable business. Freedman, and also Kauffman & Runge, 


occasionally sent horses to the stable. It was only an act of accom- 
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modation extended them by Ruhl. The Gabardie place, lot twelve, 
was bought by Ruhl in January, 1581, and very soon thereafter the 
cottage was moved from that lot to lot eleven, and was thenceforward 
used jor the family Bornefeld (the administrator) rented two of the 
rooms on the first floor from the time the cottage was ready for oceu- 
pation. Witness’ parents occupied two rooms on that floor for about 
two months, at first; and afterwards, these rooms were rented to 
Huber. From that time until Ruhl’s death, Bornefeld and Huber 
rented and occupied their two rooms, respectively. The other rooms 
were occupied by members of the family The cottage is one and a 
half stories high. Witness’ brothers occupied rooms in the attie 
Witness calls her parents and brothers members of her family. 

The family had three servants, some of whom slept at the cottage, 
which was always more or less in use by them, especially during the 
summer months, when it was more comfortable than for more than 
one to occupy the same bed in the main house. Very often witness 
had no place for them to sleep in the main house, and then they slept 
in the garret of the cottage. The bedding and furniture not in use 
from time to time was stored and kept in the cottage, upstairs, and 
in the kitchen. A room in the cottage was occupied from August 26, 
1882, until February, 1883, continuously, by aservant who was wait- 
ing on witness, personally. No other uses than those indicated were 
made ofthe cottage until after Ruhl’s death, when witness rented it to 
a private family. When Ruhl bought lot twelve (January 20, 1881,) 
there was a fence separating that lot from lots thirteeen and fourteen. 
As soon as that purchase was made, and the Gabardie cottage moved 
from lot twelve to lot eleven, the fence was torn down by Ruhl, and 
ever since that time, continuously, there has been an unbroken front 
to the south of the four lots—fourteen, thirteen, twelve and eleven— 
without any fence or partition dividing them; the four lots being 
embraced in one enclosure. There was, and is, a partition fence run 
ning from the stable, on lot eleven, south, to the north corner of the 
cottage, to keep the stock from going off that lot to the lots west ‘of 
it. There is a gate in this fence, through which access is had to and 
from the stable and lot twelve. The stable opens to the south, on 
lot eleven, and to the north on the alley—it does not open on lot 
twelve. Its west end is flush with the division line between lots 
eleven and twelve. It is not on a line with the west line of the cot- 
tage, nor with the brick pillars supporting the cottage. The cottage 
is on a line at least three or four feet east of the line on which the 
fence is built. 

When: Ruhl bought the Gabardie place (lot twelve) the cottage was 
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a complete residence and occupied as such. There was then no im- 
provement on the lot but the cottage; neither stable, woodshed nor 
chicken-house. ‘The woodshed and chicken-house, now on lot twelve, 
were moved from lot elevei? at the time the cottage was moved from 
lot twelve to lot eleven. They were put there for the use of the 
family, as woodshed and chicken-house, and were so used from that 
time on. Ruhl’s purpose in buying lot twelve was to enlarge the 
homestead and provide space for a garden. So soon as the Gabardie 
cottage was moved to lot eleven, lot twelve was made a garden, and a 
play place for the children. 

The residence on lots fourteen and thirteen is a commodious, hand- 
some and agreeable house—two stories, with eleven rooms. The ser- 
vants’ rooms were in that part of the building on lot thirteen 

The improvements on the respective lots, the arrangement and 
enclosure thereof, and the uses of the property, underwent no change 
during Ruhl’s lifetime, and were as stated. Nor has there been any 
change since his death, save the renting of the cottage on lot eleven 
to a private family. 

G. Ruhl, called for Mrs. Ruhl, testified that he was a brother of J. 
H. Ruhl. and knew all about the location and arrangement of his 
house. Ruhl’s object in buying lots eleven and twelve was to enlarge 
his homestead; he often expressed that purpose to witness before and 
at the time of the purchases. His principal purpose in buying lot 
eleven was to erect a stable there for the accommodation of his horses, 
cows and vehicles. As witness remembers, there were, at the time, 
belonging to the family, two horses, one or two cows, and one or two 
buggies. The stable was built, and these animals and vehicles were 
kept there from that time until Ruhl died, for the use of the family. 
Ruhl’s particular object as to lot twelve was to make of it a garden 
and playground for his children, and it was put to that purpose as 
soon as the Gabardie cottage was moved to lot eleven, and it was 
used in that way continuously to his death, and has ever since been 
so used. At the time lot eleven was bought, there was a fence be- 
tween eleven and twelve, and one also between twelve and thirteen. 
Immediately after the purchase of lot twelve, these fences were re- 
moved, and since that time the four lots, fourteen, thirteen, twelve 
and eleven, have been embraced in one enclosure. 

The lots are each one hundred and twenty feet deep, and witness 
thinks cottage on eleven is twelve feet from the fence on the south 
front. A fence was run between the corner of the stable on lot eleven 
to the corner of the cottage moved to that lot from lot twelve, to sep- 
arate the stable and stable-yard from lot twelve, and to keep the 
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stock in their yard on lot eleven. In this feace there was a gate, 
giving ingress and egress between lots eleven and twelve. Witness 
had seen other horses besides.those of the family there. Ruhl, as a 
special favor to Kauffman & Runge, alowed them to keep their 
horses and mules there about a month, pending the erection of a 
stable for them, on lot five, in the same block. 

Julius Runge, called for Kauffman & Runge, testified, that he knew 
Rtihi; was an employe of their house from 1872 until his death; Ruhl 
erected first on lots thirteen and fourteen a cottage residence, which 
he enlarged to a handsome two-story residence, a year or two before 
buying the Gabardie place. The Gabardie lot and cottage, while 
occupied by Gabardie and family, constituted a comfortable home. 
That family lived there for years. Gabardie had no stable on the lot, 
or other improvements, save the cottage house. Ruhl, after buying 
lot eleven of Roemer, erected a stable on it. Witness didn’t know 
whether the erection of a stable was contemplated at the time of the 
purchase. 

Adolph Brenker, called for Kauffman & Runge, testified, that he 
came to Galveston December 7, 1879; was employed by Kauffman & 
Runge in the spring of 1880, and soon afterwards, during the same 
spring, went to work for Ruhl, at his place. At that time there wasa 
stable with five or six stalls in it, and ashed on the south side of the 
stable, on lot eleven. After a few months, in the summer of the same 
year, an open stable was built on the same lot, to the south of the first 
stable and a little to the east of the center of the lot and near its mid- 
dle, which would accommodate from sixteen to eighteen horses. It 
had racks for hay, and a place at the top to keep oats and hay. It 
was used to accommodate livery horses, from twelve to eighteen, of 
Freedman & Co., of which firm Ruhl was a partner. Before the open 
stable was built, the first stable built —that on the north end of the 
lot—was used to shelter livery horses, to the extent of its stalls, and 
as a paint-shop up stairs. Anelevator ran to the upper floor, and the 
up-stairs was used for painting buggies and carriages. 

Witness remained in Ruhl’s employ until the fall of 1880—then 
hired to Kauffman and attended to his horse there in the same stable 
until the summer of 1881, after which Kauffman’s horse was moved 
and witness had nothing more to do with the place. ‘So far as 
I know, Mr. Ruhl had no horse on the place until I went there, 
and I brought his first horse there from the country and broke it in. 
He kept a horse there in the stable, his own horse, for his private use, 
and his own buggy, the whole time of my stay at the place. He kept 
also a cow and a calf for family use the whole time. These were kept 
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under the shed next to the stable, on lot eleven. The horses of Freed- 
man & Co., were taken away from the place in the fall of 1880. Mrs. 
Ruhl did not have a special horse and buggy while I staid there.’’ Wit- 
ness was never on lot twelve after Gabardie left there. Gabardie 
did not keep a horse or buggy. No horses were kept on the premises, 
except on lot eleven. 

Robert Bornefeld, administrator of Ruhl’s estate, called for Kanff- 
man & Runge, testified, that he knew Ruhl well—they were friends— 
intimate—in the service of thesame firm. Ruhl bought lot eleven 
about the time he went into partnership with Freedman in horse trad- 
ing. They intended to do alarge business. Witness frequently heard 
the talk between them. The lot (eleven) was bought especially 
because they wanted to go into the horse-trading business, and the 
stable was put up for that purpose. The lot was bought principally 
for the purpose of keeping horses there, brought from New Orleans 
and the west, and the stable was used for that purpose until the busi- 
ness proved unprofitable, and Ruhl dissolved the partnership, in the fall 
of 1880. The horses were sold, and nothing was kept there from that 
time but Ruhl’s one horse. Ruhl had only one horse himself until 
the summer of 1881, when he bought a horse for Mrs. Ruhl, and another 
buggy. Before and after Freedman’s horses left his place (in the fall 
of 1880) Ruhl kept his own private horses and buggy in the stable on 
lot eleven. He bought a horse for himself just about the time he 
bought lot eleven, or while the stable was being erected, and iater on 
bought a horse and buggy for his wife, and these were kept in his 
stable on that lot, from that time, until his death. 

After the Freedman & Co. business ceased, Ruhl proposed to Ga- 
bardie to exchange lot eleven for thirty-three feet on the west side of 
lot twelve, so that Gabardie could move his cottage on the fifty-three 
feet made up of the remainder of lot twelve and lot thirteen, and 
Ruhl could add thirty-three feet to the east of lot thirteen. Gabar- 
die refused, and offered to sell the whole of lot twelve, with the cot- 
tage. Ruhl then told Kauffman he could buv the place for $4,000, 
and he would buy it and fit it up if Kauffman would lend him $5,000. 
Kauffman made the loan, and the purchase was consummated. 

When the purchase was made, Ruhl told witness he would move 
the cottage to lot eleven and rent rooms in it to witness and some one 
else, and if Mrs. Ruhl’s parents wanted to stay in Galveston, they 
could occupy rooms there. From the time the cottage was moved to 
lot eleven, and fitted for occupation, about July, 1881, to seven or 
eight months after Ruhl’s death, witness rented and oceupied two 
rooms on the first floor, and Huber rented and occupied two rooms 
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on that floor, save that Huber’s rooms were, for the first two months, 
occupied by Mrs. Ruhl’s parents. 

These four rooms were the front part of the cottage The baek 
part of it was unoccupied, and the upper part was used for storing 
Mrs. Ruhl’s furniture and bedding. One garret room was occupied 
by brothers of Mrs. Ruhl the whole time. ‘*There were no servants 
there; but they might, or might not, have been there for a part of 
two summers when I was absent. I won't be positive that they did not 
come there occasionally and sleep. I did not know of it if they 
did.”’ 

Ruhl and witness talked a great deal about these matters. Witness 
knew from what Ruhl said to him that it was his purpose in buying 
lot twelve to make it a part of his homestead He had before that 
largely improved his residence, and wanted more ground for his 
children. There was no dispute that the estate of Ruhl was insolvent; 
nor was it controverted by the evidence that the four lots claimed by 
Mrs. Ruhl were of an aggregate value within the constitutional limita- 
tion. 

Kauffman & Runge are not lien creditors of the estate; nor did any 
item of the indebtedness of Ruhl to them acerue prior to 1882. 

On the trial of the issue between Mrs. Ruhi and Kauffman & Runge, 
as to whether lot eleven, and improvements, were, at the time of 
Ruhl’s death, a part of the homestead of himself and family, and 
should be set aside as such, Kauffman & Runge offered in evidence a 
trust deed made by Ruhl and wife to the Citizens’ Loan Co. Mrs, 
Ruhl objected to the introduction of the deed as irrelevant and inad- 
missible: 1, because it was a transaction between other parties; 
2, because the evidence, before the court, tended to show, not only 
designation of the lot as part of the homestead long prior to the exe- 
eution ot the trust deed, and its uses as such, but also the designa- 
tion, occupation and use of it after the execution of the trust deed 
continuously to, and since, the death of Ruhl; and, as against such 
designation, uses and occupation after the trust deed was executed, 
that instrument was irrelevant and inadmissible as evidence of the 
limits of the homestead. 

The objection was overruled and the deed admitted. The im 
strument recites, ‘‘we do here designate lots thirteen and four- 
teen, in block two hundred and fifty-four, and the improvements 
thereon situated, as our homestead.’’ It is dated July 7, 1880; was 
signed and acknowledged by J. H. Ruhl and applicant, his wife, and 
filed for record on the twelfth of the same month. 

The statement, by Julius Kauffman, of the nature of the lien 
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daimed by him on lot twelve, block two hundred and fifty-four, and 
to which a general demurrer by Mrs. Ruhl was sustained, in both the 
county and the district court, was as follows : 

“That early in the month of January, 1851, at the special instance 
and request of J. H. Ruhl, he agreed to advance and loan to him, J. 
H. Ruhl, the sum of $5,000, for the express purpose of enabling him 
to purchase lot number twelve, block two hundred and fifty-four, city 
of Galveston, and to remove therefrom and repair the tenement and 
appurtenances ; that, thereupon, Ruhl did negotiate the purchase at 
$4,000 cash, and your petitioner did, thereupon, advance and loan 
Ruhl the sum of $4,000 wherewith to make the purchase; that the pur- 
chase was so made and the money so used by Ruhl, and, thereupon, 
Ruhl executed and delivered to petitioner his note for the $4,000; and 
the further sum of $1,000, used in removal and repairs as aforesaid— 
the note being the same for 85,000 heretofore filed by him as a 
claim against the estate. The lot was so purchased by Ruhl for 
his own use and benefit, and in his own name, but the purchase 
money therefor was paid, exclusively, by petitioner, and no part of 
the same has ever been repaid. Wherefore, he says he is entitled to 
an equitable lien as for the sum of $4,000 on lot twelve, and he prays 
that the same be established and declared, and that the premises be 
sold therefor; and he prays for all such other and further orders and 
decrees herein as may be meet and proper, and to law and equity 
appertain.”’ 

Mrs. Ruhl, on her appeal, assigned the following as errors : 

1. ‘*The court erred in rendering judgment in favor of the appel- 
lants, Kauffman & Runge, and the judgment in their favor was not, 
in law, competent to be rendered upon the case presented to the court, 
upon the appeal from the county court; and the proper parties were 
not before the court to justify, or authorize the rendition of the judg- 
ment. Because the transcript of the cause from the county court 
showed a final judgment in that court against the administrator of 
the estate in favor of Elizabeth Ruhl, upon the issue made by her 
application for setting aside of lots eleven, twelve, thirteen and four- 
teen, in block 254, and improvements, as a homestead, and the oppo- 
sition of the administrator thereto, and the judgment in the county 
court is conclusive upon that issue against the appellants, Julius 
Kauffman and Kauffman & Runge, the administrator is not a party to 
the proceedings or judgment in the district court, and the judgment 
against him in the county court is still in force, unappealed from and 
unreversed; and it does not appear that the acquiescence of the admin- 
istrator in the judgment is due to any fraud, or neglect of duty, on 



















































732 RUHL Vv. KAUFFMAN & RUNGE—KAUFFMAN V. RUHL, [GT 
” 








Argument for the appellant. 


his part, as to the lawful and official representative of the creditors 
of the estate.’’ 

2. **The court erred in overruling the objection of Elizabeth Ruhl 
to the introduction in evidence of the trust deed made by Ruhl and 
wife to the Citizens’ Loan Co.,”’ 

3. ‘*The judgment of the court is contrary to law, and unwarranted 
by the evidence—in that, upon the facts as proven, lot eleven and im. 
provements, at the time of Ruhl’s death, were lawfully a part of the 
homestead of himself and family, and should be set aside as such to 
his widow and children.’’ 

Julius Kauffman, on his appeal, assigned the following as error: 

‘*The court erred in sustaining exception to so much of appellant's 
claim as set up a lien, preference, or privilege, on lot twelve, block 
two hundred and fifty-four, city of Galveston, and in setting aside the 
same as homestead, and in rendering judgment for costs against him 
on his application.”’ 


Hume & Shepard, for Elizabeth Ruhl, that the district court was 
without jurisdiction to render the judgment that was rendered by it 
in the cause, in the absence of the administrator as a party to the 
proceedings on appeal, cited: R.8S., arts. 1815, 2207, 2208; Shackel- 
ford. zv. Gates, 35 Tex. 782, 783; Evans v. Oakley, 2 Tex. 182; Moore 
v. Morse, 2 Tex. 400; Rogers v. Kennard, 54 Tex. 36, 37; Lacy v. Wil- 
liams, 8 Tex. 182; Freeman on Judg.,; sec. 163; Pickens v. Yarbor- 
ough, 30 Ala. 408-411; Castellaw v. Guilmartin, 54 Ga. 299-302, 

That use, either convenient or necessary, is the homestead test, they 
cited: Const., see. 51, art. 16,; Arto v. Maydole, 54 Tex. 247; Pere 
goy v. Kottwitz, 54 Tex. 498, 499, 501; Andrews v. Hagadon, 54 Tex. 
576; Pryor v. Stone, 19 Tex. 372, 373; Haneock v. Morgan, 17 Tex. 
585: Evans v. Womack, 48 Tex. 232; H. & G.N. R’y Co. v. Winter, 
44 Tex. 611, 612; Brooks v. Chatham, 57 Tex. 33, 34; Scott v. Dyer, 
60 Tex. 135. 

That a homestead of less value than the constitutional limit may 
be inereased to that limit by the addition of other lots, they cited: 
Brooks v. Chatham, 57 Tex. 33, 34; Campbell 7. McManus, 32 Tex. 
450-452; MeManus 7. Campbell, 37 Tex. 267. 

That the husband’s declarations of purpose, with respect to a par 
ticular lot, cannot, in the face of a homestead use made of it, affeet 
the wife’s homestead right therein, they cited: Thomas v. Williams, 
50 Tex. 275: Eckhardt v. Schlecht, 29 Tex. 132-134; John v. Battle, 
58 Tex. 600, 601. 

That lot eleven being Ruhl’s property, and, in fact, used for home 
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stead purposes, an additional use of a part of it not inconsistent with 
homestead use, or the renting of a part of the cottage therein, would 
not divest the homestead right, they cited: Const., art. 16, sec. 51; 
Hancock v. Morgan, 17 Tex. 586; Pryor v. Stone, 19 Tex. 372; Smith 
y, Chenault, 48 Tex. 461. 

That the transaction between Julius Kauffman and Ruhl was a mere 
lending of money, and no equitable lien accrued therefrom to the 
former, they cited: Morris v. Giesecke, 60 Tex. 633; Boehl v. Wadgy- 
mar, 54 Tex. 589; 2 Washburn on Real Prop. p. 91, sub-division 17; 
1 Jones on Mortg., sec 212, top page 213; Stancel v. Roberts, 13 Ohio, 
149; Notte’s App., 45 Penn. St. 363; Parker and wife v. Cook, Tex. 
Law Rep. of Sept. 1883, 284; Perry on Trusts, sec 133, and cases there 
cited; Six v. Shaner, 26 Md. 415; Waterman v. Seely, 28 Mich. 77. 


Robert G. Street, for Kauffman & Runge and Julius Kauffman, that 
Kauffman & Runge, as creditors, had the right to file opposition in 
writing to Mrs. Ruhl’s application to set aside homestead and the 
right of appeal from the decision of the county court to the district 
court, cited: R.S., arts 1818, 2200, 2202. 

That Julius Kauffman having advanced Ruhl the money with which 
to purchase lot twelve, and the money having been so used, he had an 
equitable lien on the property, the equitable principle being that the 
property shall not be exempted from the payment of debts until the 
particular debt incurred in its acquisition, and by means of which it 
was acquired, has been paid, he cited: Const., Gen. Prov., see 50; 
Perichain v. Collard, 13 Tex. 333; Thompson on Homesteads, sec. 
3388: Nichols v. Overacker, 16 Kan. 54. 


ROBERTSON, ASSOCIATE JUSTICE.—What Ruhl’s purpose in pur- 
chasing lot eleven was, and what use he intended to make of it and 
did apply it to, in the years 1879 and 1880, are inquiries bearing 
upon the issue in controversy; they are not themselves the issue, nor 
necessarily decisive of it. Mrs. Ruhl was entitled to have set apart 
to her, in this proceeding, the homestead of the family as it existed 
within constitutional limits at the date of her husband’s death, in 
1882. What constituted the homestead at that date is the matter to 
be determined. Let it be conceded that lot eleven was bought in 
1879 on speculation, or for business purposes distinct from any home 
use, and that it formed no part of the homestead in the years 1879 
and 1880; yet, if it was afterward appropriated as part of the home- 
stead and was so used and intended at the date of Ruhl’s death, the 
judgment below cannot be sustained. 
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The constitution does not limit the number of lots which may be 
embraced in the urban homestead, and it is not claimed that the four 
lots at any time transgressed the prescribed value. The issue ig nar. 
rowed to one of use and intention. 

Lots thirteen and fourteen were the original homestead. Lot eleyep 
was purchased in 1879—it was separated from lots thirteen and four. 
teen by lot twelve, which was purchased by Ruhl in January, 1881. 
The four lots, all owned by Ruhl, became thus, if we discard the 
imaginary lines dividing the several lots, a single tract of land’ 
bounded on two sides by streets, on a third side by an alley running 
through the middle of block two hundred and fifty-four, and on the 
fourth side by the outside line of loteleven. The situation was thus 
decidedly favorable for extending to the outside boundaries the 
homestead limits. Whilst the constitution authorizes lots not eon 
tiguous to be united in one homestead, it would naturally require 
more distinct evidences of such destination in proportion to the in- 
convenience of using as parts of the same home lots remote from each 
other. There was nothing in the situation of these four lots to pre- 
vent their convenient use as parts of one home; and an occupant of 
lots thirteen and fourteen, desiring to enlarge his seat, could do so 
only in the direction of lots eleven and twelve, without crossing a 
street or an alley. The purchase of lot twelve by the owner of lots 
eleven, thirteen and fourteen, solidifying the tract, was in line with 
and suggestive of an intention to use the whole as one homestead. 

The cottage on lot twelve, when it was purchased, was moved upon 
lot eleven. A garden was then located upon lot twelve. The fences 
within the boundaries of the entire tract were so arranged as to leave 
in the same yard the cottage on lot eleven and the main dwelling on 
lots thirteen and fourteen, and direct connection within the premises 
was established between the dwelling and the enclosure about the 
stable, on the rear end of lot eleven. Inthe stable and its enclosure 
were kept the family milch cow and calf, and the horses and vehicles 
used by the family. Lot eleven was thus appropriated to a strictly 
home use, with every indication of permanency in the arrangement, 
with nothing occurring after the purchase of lot twelve, suggestive of 
any other design than that indicated by the use. 

The actual use of a lot for the convenience of the family has always 
been regarded as the most satisfactory evidence of an intention to 
make it part of the homestead. In reported cases involving contre 
versies over the intent, this best evidence of it did not generally exist, 
and the determination of the issue has been forced to other means. 
But even the positive and formal declaration of both husband and 
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wife of a contrary intent, as has been held, are not sufficient to divest 
property, actually used as a homestead, of the homestead protection 
(Jacobs v. Hawkins, 63 Tex. 1), even when the declaration is made at 
the very time to which the issue is confined. Medlenka v. Downing, 
59 Tex. 40. See also Wood v. Lyon, decided at this term. The use 
of a portion of lot eleven for a stable and cow-lot, from about Jan- 
uary, 1880, until Ruhl’s death, is not controverted ; that this is a 
home use, making at least that portion of the lot exempt, cannot be 
denied, and the intent to incorporate the lot as part of the home is, 
in the interval stated, not contradicted by a single fact in the evi- 
dence, unless moving the cottage upon the front part of the lot is such 
fact. 

This cottage seems to be unusually large and costly for an outhouse. 
In the photographs sent up with the record, it has the appearance of 
avery respectable and comfortable dwelling. The erection of such 
an improvement upon what may otherwise have been part of the 
homestead, would be strong proof of an intention permanently to 
appropriate the ground covered to independent uses. The addition to 
the main dwelling of the same structure, would be simply an enlarge- 
ment of the mansion. The different motives ascribed to the different 
improvements arises from a consideration of what is usual and eus- 
tomary. It is not usual for one, who desires more house room, to erect 
an independent structure, and, hence, to such an act is ascribed some 
other motive. But what the motive is. is a matter of evidence, in 
every case. So, if Ruhl had erected this cottage on lot eleven, it 
would only have been evidence, itself open to explanation, contradic- 
tory of the other proof of an intention to make lot eleven a part of 
his homestead. But he made no such erection. The cottage was on 
lot twelve when that lot was purchased, and he was not required, in 
order to enable him to accomplish his design to make all four of the 
lots his homestead, to destroy the cottage, or sell it at a sacrifice, or 
remove it entirely from the premises. He had the right to remove it 
to any part of his homestead, where he could make it the most service- 
able to his family. It was accordingly moved upon lot eleven, and 
there, during the life of Ruhl, it was applied to uses entirely con- 
sistent with the design to make lot eleven part of the enlarged home- . 
stead. This cottage, after its removal, occupied in part, part of the 
time, by Mrs. Ruhl’s parents, in part by her brothers, in part by 
family servants, and in part by renters of particular rooms, is the 
single and, to our minds, clearly insufficient circumstance militating 
against the intent, otherwise abundantly manifested, of Ruhl to make 
of these lots one, and of that one his homestead. As presented here, the 
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judgment of the court below, refusing to set aside lot eleven, as part 
of the homestead, is practically unsupported by the evidence. 

The demurrer to the claim, by Julius Kauffman, of a lien upon lot 
twelve was properly sustained. It was alleged that he had loaned to 
Ruhl the money with which lot twelve was purchased, with a view te 
its be:ng so used. The title was taken in Ruhl’s name, and the prop- 
erty iatended for his benefit. There was no agreement for a lien, ag 
in the case of Nichols v. Overacker (16 Kan. 54) and in all the eases 
cited in the note to sec. 338 of Thompson on Homesteads, &e., and 
Kauffman and Ruhl did not sustain to each other the relation of ven. 
dor and vendee. Malone v. Kauffman, 38 Tex. 455. See also Boeh] 
v. Wadgymar, 54 Tex. 589. 

The failure of the administrator to perfect his appeal to the distriet 
court did not deprive that court of fall jurisdiction of the case on 
the appeal taken by Kauffman & Runge and Julius Kauffman, who 
were parties to the proceeding in the county court and authorized by 
statute to have its action revised by their appeal. R. 5S., art. 2200, 

The only error in the judgment below is that with respect to lot 
eleven. For this, the judgment is reversed, and such judgment will 
be here rendered as ought have been entered in the court below: 
That lots eleven, twelve, thirteen and fourteen be set apart to Mrs. 
Ruhl, as exempt from administration; that Julius Kauffman take 
nothing by his claim of lien on lot twelve; and that Kauffman & 
Runge and Julius Kauffman pay all the costs of this court and the 
court below. It is so ordered. 

REVERSED AND RENDERED. 


[Opinion delivered March 23, 1886. ] 
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ABANDONMENT. See HomesTeEAp, 12, 13,16. LAND CERTIFICATE, 2 STOPPAGE 


IN TRANSITU, 2. 


ACCEPTANCE. See ASSIGNMENT FoR CREDITORS, 4. 
ACCOUNT. See PARTNERSHIP, 8. 


ACTION. See ASSIGNMENT FOR CREDITORS, 6, CoUNTY TREASURER, 1, 2. CREDITORS, 


1,2. Fraup, 1, 2,6. GAMBLING IN FuTURES, 6. PARTNERSHIP, 2. PRACTICE 
In District CourT, 1. VENDOR AND VENDER, 2. 


1. A tort inflicted upon the wife by her husband and another, gives to the 
wife no right of action against the husband, and for such an injury, in so 
far as the’ husband is concerned, no compensation can be given to the wife, 
through a civil action. (Citing Cooley on Torts, 223, 227; Peters v. Peters, 42 
Iowa 182; Longendyke v. Longendyke, 44 Barb. 366. Nickerson v. Nickerson, 281. 

2. Whatever cause of action the wife has for a tort upon her by her husband 
and another, accrued when the acts of which she complains were committed ; 
and the fact that a divorce has subsequently been granted, cannot make that 
a cause of action which was not such at the time ofthe injury. (Citing Phillips 
v. Barnett, 1, 2 Bishop on Div. 438, and Abbott v. Abbott, 67 Me. 304.) Zz. 

3. The wife has capacity to be a recipient of wrong as well as of property, 
the same as though she were a feme sole; and, if she be slandered, or an assault 
and battery be committed upon her, or any trespass or other actionable 
wrong, by a person other than her husband, she may, after discoverture, 
prosecute, alone, a suit against the wrongdoer, whether commenced before 
or after the discoverture, the same as though she had been so/e when she re- 
ceived the injury. 2. 

4. A cause of action, the foundation of which is a tort inflicted upon the 
wife by the husband and another, is not a community right, but is a separate 
right of the wife, and damages, if recovered in a suit by the wife on sucha 
cause of action, would be her separate property. /d. 

5. The case of Ezell v. Dodson, 60 Tex. 334, distinguished from this case, 
and the doctrine announced therein, that damages to be recovered from a third 
person for a tort committed upon a wife by such person alone, would be com- 
munity property, approved as a general proposition. /d@ 


ADMINISTRATION See Community Property, 20, 27. EsTATES oF DECEDENTs. 
ADVERSE POSSESSION. See Limitation, 6, 9, 10, 11, 14. 

ADVICE OF COUNSEL. See RECEIVER, 1. 

AFFIDAVIT. See EvipeNnce, 21. MECHANIC’s LIEN, 7. 

AGREEMENT. . See PRAcTICE IN DistTricT CourT, 2. TRESPASS TO TRY TITLE, 1. 
AGENT See PRINCIPAL AND AGENT. 


ALLEGATA AND PROBATA. 


1. Proof of a contract made with G. by S. & Co. will not authorize a judg- 
ment in favor of G in a suit by him on a contract alleged to have beem made 
with himself by S & Co. and B. Stewart v. Gordon, 344. 
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INDEX. 


ANCIENT INSTRUMENT. 


1. In making the proof upon which a written instrument offered in evidence 


as an ancient document gets to the jury, the party offering it proceeds ex 


parte. If, without considering any other evidence than that produced by such 
party, there is enough to raise an issue of fact as to the genuineness of the in- 
strument, still, it is proper for the court to allow the paper to go before the 
jury, and that issue is then determined by them, after hearing all the testimony 
on both sides. Citing Williams v. Conger, 49 Tex. 594: Gainer v Cotton, 49 
Tex. 118; 1 Greenl. Ev., sec. 21.) B&B. P. Co. v. Preston & Smith, 448. 

2. The preliminary proof made before the judge as to the genuineness of a writ- 
ten instrument offered as an ancient document, is merely an earnest of the issue, 


What shall be sufficient for this purpose, cannot, | 


obably, be « mbraced in a 
definition that would suit the peculiar facts of every cas: It would, however, 
always be proper to admit the instrument in evidence when the proof is suffi. 
cient to sustain a verdict in favor of its genuineness, if no opposing testimony 
has been offered. It is not a correct practice for the court to ch irge the art 
that certain proof constitutes prima facie evidence of the execution or g¢ nuine- 
ness of the paper in question. 2. 

5. With respect to an instrument offered in evidence as an ancient doeu 
ment, the jury should be informed of the conditions upon which the lay 
dispenses with the ordinary methods of proving the execution of private 
writings ; but whether or not those conditions exist, or whether or not the cir- 
cumstances proved are sufficient to corroborate the antiquity and genuine- 
ness of the instrument, should, after the court has heard enough to make the 
issue, be determined by the jury, like any other fact, without any intimation 


of the judge’s opinion. 2. 
APPEAL. See Crepitors,1,2. JURISDICTION, 6. 


1. The law does not confine the right of appeal from the judgment of a jus- 
tice’s court to cases in which the judgment is greater than $20.00, but gives it, as 
well, in cases in which the amount in controversy exceeds that sum (R. S., arts. 
1165, 1638), and where, in a suit ina justice’s court, the matter in controversy is 
not only the amount which the plaintiff claims to be owing him by the defend- 
ant, but also the right to establish and foreclose a lien on property to satisfy 
the same, an appeal may be taken and prosecuted, if the property is of greater 
value than $20.00, although the judgment may be for a less amount. Smith vy. 
Giles & Shepard, 341. 

2. The jurisdiction of the several courts is determined, in reference to cer- 
tain classes of cases, by the value of the matter in controversy; but, in some 
instances, the word “amount” is used instead of the word “ matter.” These 
words, however, in the connection in which they are used in the constitution, 
and in arts. 1165 and 1638, R.S., have the same meaning. /¢@ 

14 8. In all cases of joint judgments where, on appeal, the trial is de movo, the 
rule is, that an appeal by any party against whom the judgment was rendered 
annuls the judgment and divests it of all power to support an execution. 
(Citing Powell on Appellate Procedure, 359,378; Freeman on Judg 328; Curtis 
v. Beardsly, 15 Conn. 523; Bank v. Wheeler, 28 Conn. 441; Campbell v. Howard, 
5 Mass. 378; Bender Bros. v. Lockett, decided at Jast Tyler term. Moorev. 
Jordan, 395, 

4 Anappeal from a judgment rendered in a justice’s court does not merely 
suspend its execution until the determination of the cause in the appellate 
court, as doesan appeal from the district court to the supreme court; but its 





effect is to annul the judgment. Zd. 
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APPEAL BOND. 


l. M. sued J. for $35.00 and interest, and recovered judgment for “the sum 
of $35.25, and the further sum of $5.00 interest, making in the aggregate 
$40.25.” J. appealed, and described, in his appeal bond, the judgment as be- 
ing for “the sum of $35.00, interest and costs.”’ /e/d, that the judgment was 
not misdescribed. Jordan v. Moore, 363. 

2. Where an appeal bond is conditioned in the very words of the statute, but 
contains in addition, the words “ and will pay off and satisfy all costs that have 
accrued in the court below, together with all costs in the appellate court,” 
the added words neither lessen nor increase the obligations of the bond. The 
very things which the obligors, by the addition of such words, bind themselves 
to do, the sureties or their principal would be bound to do under the conditions 


} 


prescribed by the statute, should judgment go against the principal. /d. 

3. The execution of a judgment awarding a peremptory writ of mandamus, 
is suspended by the filing of a proper appeal bond. (Following, Griffin’ v. 
Wakelee, 42 Tex. 513.) Churchill vy. Martin, 367. 

4. After the approval of a proper appeal bond, the district court still has 


during the term, jurisdiction to modify o 


to set aside the judgment appealed 
from, but not to enforce such judgment. (Citing Blum v. Wettermark (58 Tex. 


125), and Garza 7 Baker (58 Tex. 487 ld 


5, When the appeal bond has been filed and approved, the complaining party 
has done, substantially, all required of him to give the supreme court juris- 
diction of the case, and the supreme court may then, under its constitutional 
power to protect and enforce its own jurisdiction, issue writs of injunction. 
But, until the appeal bond is filed and approved, the case is, in no sense, in the 
supreme court, and it has uo authority to interfere with the proceedings in the 
district court ld 

6. The extraordinary writs can be used in the supreme court, only in cases of 
which it has acquired jurisdiction. They cannot be used to set aside orders 
made or to correct results which transpired before the appeal bond was given. 
(Citing Wells v. Littlefield, 62 Tex. 30.) Zz. 


ARGUMENT OF COUNSEL. See PRACTICEIN DIsTRIcT CourRT, 3. 
ASSIGNMENT OF NOTE. See Promissory Norte 3. 


ASSIGNMENT FOR CREDITORS. See HoMeEsTeAD, 15. MortTcace, 1 


1. The act of March 25, 1879, in relation to assignments for the benefit of 
creditors, does not compel a debtor to make an assignment forthe benefit of his 
creditors, and a failure on the part of the debtor so to do, is not a fraud on the 
law. Lewy v. Fischi, 311. 

2. The prohibition of preferences, in the statute, is operative, only when an 
assignment is made, andif no assignment for the benefit of creditors has been 
made, there can have been no violation of, or fraud upon, the assignment law. 
fa. 

3. A creditor may receive payment of an honest debt in property of his debtor, 
though he may know, at the time, that the debtor’s intent in making the payment 
is, and the necessary effect of his act will be, to place the property beyond the 
reach of other creditors. ZZ. 

4. Suit was brought to recover damages for the wrongful and malicious 
seizure of a stock of goods. Plaintiff alleged that he was a merchant, 
owning and possessing the goods; that they were seized under an execu- 
tion against a firm of which he was not a member; that the firm had no interest 
in the goods; and that defendants had accepted an assignment of the firm, re- 
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ASSIGNMENT FOR CREDITORS—continued. 
ceived a dividend thereunder, and released the judgment before the execution 
issued. The answer was a general denial, also a special denial of plaintiff’, 
ownership and possession, and a plea denying the acceptance of any dividend yp- 
der the assignment, and setting up that the receipt to the assignee was without 
consideration, the dividend having been received by K.& RK reditors of de- 
fendants, and credited by them todefendants. Plaintiffdemurred to this plea 

as setting up no defense—fe/d - 


. (1) That the natural construction of the statute of March 24, 1879, would be. 
that an acceptance of the assignment and the agreement to release the assignor, 
by a creditor, would discharge the debtor from all furth iability to such con. 
senting creditor, whether the receipt and release were ex ited by the creditor or 
not; 

(2) An assignment passes the property beyond the itrol of the assignor: 
thenceforth the assignee is liable for its mismanagement Secs.6 and 14, R.8. 


app., p. 6.) 


5) After accepting an assignment, a creditor certainly cannot sue the assignor, 
pending the administration of the assets by the assignee, upon the same debt, 
or enforce it, if a judgment, by the levy of an execution; this would be in direet 


contravention of the letter and spirit of the law; 

(4) Under the law of 1879,the amount of the dividends declared could not 
affect the question, and if the destruction of the property its diminution in 
value prevented the payment of any dividend, the creditor was still bound; 

(5) If defendants did not authorize payment of the dividend to be made to K, 
& R., their remedy was against K.& R., and they were not released from their 
obligation to the assignors; 

(6) The petition showed that the judgment was discharged th icceptance 
of the assignment; the plea demurred to did not avoid th e of its allega- 
tions, and was bad on demurrer; 

(7) Considering all the pleadings, if the defendants showed that the execution 
against the assignors was legaland upon a subsisting jud nt,and that the 
goods belonged to the assignors, plaintiff’s possession, without title, could not 
availhim. Hudson v. Willis & Bro., 694 

5. See opinion and statement of facts for evidence held admissible, and also 
for evidence held not admissible under the pleading 

6. Neither the language nor the purpose of the act of March 24, 1879, 


relating to assignments for the benefit of creditors, prevents a creditor, who 


has two claims, one secured and the other unsecured, against his debtor who 
has made an assignment for the benefit of accepting creditors, from accepting 
the assignment as to the unsecured claim, and declining to accept as to the 
other; and as to any unsatisfied balance of the secured claim, that may remain 


after his security has been exhausted, such creditor may maintain an action 
against the debtor the same as if no assignment had been mad: Kauffman & 
Runge v. Hudson & Son, 716. 
ASSIGNMENT OF ERRORS. 
‘ 1, An assignment of error that the court erred in overruling exceptions to 
plaintiff’s petition, there being a large number of.special exceptions over- 


t 
at) 


ruled, is too general to be considered Keowne v. Love, 152 
ATTACHMENT. See ASSIGNMENT FOR CREDITORS, 4,5. STOPPAGE IN TRANSITU, 2. 
1. A stock of goods was levied on as property of S.,and a claim bond was 


filed by defendant ; claimant alleged that the goods were his, but admitted that 


he borrowed the money with which they were bought from 8. Held 
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ATTACH MENT—continued. 

(1) That it was admissible to prove declarations of S., made prior to the time 
. claimant obtained the money from him, tending to show a fraudulent intention 
on the part of S. to place his means beyond the reach of his creditors. 

(2). The jury could then determine from the other*evidence whether the 
claimant had knowledge of such fraudulent purpose. (Chase v. Chase, 105 
Mass.; Gillet 7. Phelps, 12 Wis.; Chase v. Walters, 28 Iowa, etc.) 

(3) If the other evidence failed to show that claimant knew of the fraudu- 


lent intent, the mere existence of that intent could not affect his rights. 


(4) It was inadmissible, and caleulated to prejudice the jury, to introduce 
evidence that 5., prior to his loan to claimant, offered to invest money in a 
. certain business, and to put claimant in as clerk to look after his interest, 
claimant not being shown to have been acquainted with the proposition. Hin- 





son v. Walker & Co., 103. 
2. As consideration for certain goods, the vendee cancelled a debt due from 
the vendor to him, assumed several debts of the vendor, and gave his note for a 
considerable sum. Creditors of the vendor claimed that the sale was fraudu- 
y lent, and had the goods attached and sold. In a suit by the vendee, on the 
: sheriff’s bond. /7 
(1) It was error to charge the jury that they should find for the plaintiff the 
value of all the goods seized, if they believed that he purchased them, or any 
’ part of them, in good faith. 
See statement of facts for special charges held to have been properly re- 
fused Lar th v. McClinton, 108. 
7 4. A fraudulent diverson of a debtor’s property may be as effectively ac- 
complished by a collusive suit as by a direct transfer; and to prevent the 
, illegal result of such a suit between an attaching creditor and the debtor, a 
. junior attaching creditor may intervene in the case and protect his interest in 
the attached property, by showing that the plaintiff’s demand is fictitious. 
1 (Citing Nenny Schulter, 62 Tex. 328.) Johnson & Co. v. Heidenheimer, 265. 
, 5. An attachment secures to the creditor such a lien as entitles him in 
t equity to have all the obstructions to its fair enjoyment removed, and the 


creditor having a lien upon the property which he seeks to disencumber, need 
0 not aver the insolvency of the debtor. /@ 





6. If a sheriff is commanded, under a writ of attachment, to seize property 
, sufficient to make a debt of a specified amount, and he wilfully seizes a much 
1) greater quantity of goods than is nec ssary for that purpose, and deprives the 
0 defendant of the possession and use of them, he commits as flagrant a wrong 
r as if he had seized the excess without any process whatever. It is as much an 
e abuse of the writ of attachment to fraudulently and wilfully sacrifice property 
n after levy for the benefit of the attaching creditor, as it is to wrongfully and 
n oppressively seize more than the writ commands. //i/liard & Hilliard v. Wilson, 


and Blum, 286 
7. Where, however, the officer to whom a writ of attachment is directed, 
overstepping the bounds « 


f discretion allowed him bY the writ, makes 
use of it to wrongfully-and unnecessarily oppress and injure the defendant, he 


: commits a trespass, for which a civil action will lie against him; and if the 
: plaintiff in attachment instigates or countenances such wrong and oppression, 
he becomes a participant in the trespass, and is liable to a suit, either in the 
county of his residence, or in that in which the attachment proceedings were 
s commenced, or in the county in which the trespass by the officer was com-g¢ 
t mitted. Any expressions found in Cahn v. Bonnett, 62 Tex. 674, or in any 


other cases in Texas Reports, inconsistent with the foregoing rule, will not 
hereafter be regarded as authoritative. 2. 
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ATTACHMENT-—continued. 








































8. In 1860, Wilkins Bros., a firm composed of W.G. Wilkins and J A. Wij. 
kins, became indebted to Emerson, Brewster & Co., of New York. Shortly 
thereafter Wilkins Bros. dissolved, and L., also of New York, became the owner 
of the claim. Prior to August, 1872, W. G. Wilkins and J. B. Wilkins formed 
aco-partnership under the firm name of W.G. & J. B. Wilkins, and were con. 
ducting a mercantile business in the city of Brenham, Texas, and about that 
time purchased goods in the city of New York L., who had been unsuccessfy] 
in his efforts to collect his claim, placed it in the hands of an attorney in New 
York for collection, who, in the absence of L. from that city, finding there 
come of the goods belonging to W. G. & J. B. Wilkins, brought suit on the 


claim, in wkich he alleged that they were the parties indebted to L., and sued 


out an attachment which was levied upon the goods. The ground for the attach- 
ment was the non-residence of the defendants. The attachment proceedings 
were instituted August 23, 1872 L. returning to the cit 1 few days after- 
wards, discovered the mistake made by his attornev in insertin in the petition 
and process the name of J. B. Wilkins instead of J. A. Wilkins The mistake was 
called to the attention of the court in which the actior is pending, on Sep- 


tember 5, 1872, whereupon the court caused the name of J. A. Wilkins to be 


substituted, in the several papers, for that of J. B. Will herever the latter 


appeared, and also caused the title of the suit to be ai led Pending the 
attachment proceedings, a settlement was effected betws V.G.&J. B. Wik 
kins and L., whereby the former paid the latter $600 a e him their prom- 
issory note for S800, in satisfaction of his claim | is we! released, 
sent to Texas, and were received by their owners he t r S500 not being 
paid at maturity, L. instituted suit thereon, in district t of Washington 
county, Texas, against W. G. & J. B. Wilkins, in wl t t lefendants 
pleaded in reconvention, and sought damages for a wi suing out and 
levy of the attachment in New Yorl [1 

(1) That the mere suing out of the writ of attachn { though it directed 


the seizure of the propert of W. G. & J. B. Wilki t w m was not 
individually liable for the debt sued for, gave no caus 

(2) That a separate creditor of partner may, by a tt nent, acquire a 
lien on the debtor partner’s interest in the co-partnersh t nd may by 
execution subject it to sal 

(3) That a sheriff or othe: r officer may act ind take pos- 
session of partnership effects, under attachment, for it nt of one 


of the partners 


(4) That the seizure under the writ of attachment, w le the basis 
of the plea in reconvention in this case, was not unla Vv. G Wilkins. 
as a partner, owned in the property an interest, w ibiect to seizure 


und sale for the debt he and James A W kins ow iL 


5) That the fact that, und tl writ roperty not t t iyment 
of the debt d to I t i ion 

(6) That the levy upon the goods, even if the othe to | ipon the 
entire property in them, instead of upon the interest \ \ therein, 
was neither a trespass no 1 con sion The | made, could not 
iffect any interest in the LO ds other than such as W (x \ had atter 
settlement of all claims against the irtnership to w 1 ods belonged 

(7) That the legality or illegality of the levy « tt ment cannot be 
made to depend on the extent o t ‘ is under a sale 
foreclosing the lien created by the lk ol the ght to fix his 





lien, in any manner recognized by the local law, bef suiry upon that 



























































ATTACHMENT—continued. 
|. question is made, and before he, himself, would be entitled to have any such 
ly inquiry made. Lee v. Wilkins, 295, | 
" 8. See opinion in this case for a charge as to what was a wrongful suing out 
d of an attachment, held to be erroneous. A?. 

1 9, A plaintiff in attachment is not bound to attach to the full extent of his 
ut demand; and where, in such a writ, the petition stated distinctly from the 
il rest of the plaintiff’s demand therein the debt for which the process of at- 
Ww tachment was asked and issued, it was not error in the court to refuse a 
"e motion to quash the attachment, based on the ground that the writ was issued 
e for an amount different from that claimed in the petition. (Citing Evans v. 
d Lawson, Smith & Co., 64 Tex. 199. Dwyer v. Testard, 482. 
* 10. The defendant in an attachment suit, claimed, under his plea in recon- 
rs vention for damages for the wrongful and malicious suing out of the writ of 
- attachment, the value of the use of the attached property, on the charge that { 
n he had been deprived of that use, but the testimony tended to show the con- 
‘8 trary—“/e/d, that the plaintiff was entitled to the benefit of this proof, without 
)- a special plea. ld. 
ye 11. The validity of a writ of attachment depends, not upon the truth of the ; 
P facts stated in the affidavit, but upon the fact that they are so stated ; and it is 
e error in a court,in rendering judgment in favor of the plaintiff in attachment, 
l- on his claim,to refuse to foreclose the lien on the property of the defendant, 
- ; which has attached by virtue of the levy of the writ. 2. 
i, 12. This suit was brought to foreclose a lien on certain property. The 
g property was seized under attachments sued out in other causes, plaintiffs in 
n this action not being parties. The court took notice of the pendency of this 
ts suit and ordered the attached property to be sold, and the proceeds paid into 
d court to await the result of this action. Meld: That the action of the court 
was an irregularity which could not be raised on this appeal. Adoue & Lobit and 
d Marx v. Jemison & Co., 68 
rt 13. An error of the court in leaving the construction of a written contract to 
the jurv can be cured by :ts verdict. See opinion.) 2. 
a i4. The interest conferred by a lien upon property is not subject to attach- 
y ment. The creditors of a mortgagee can acquire by attachment no title to 
the erty mortgaged ld 
‘ 15. Failure to record a mortgage could not avail attaching creditors of the 
1e mortgagee whoshould seek to subject his interest in the mortgaged property to 
the satistaction of their claim la 
is 16. An agreement between A. and his creditors, B. and C., stipulated that B. 
3, should advance mone sufficient to enable A.tocultivate his plantations for a 
"e year; that B. should have the privilege of disposing of the crop; and that the 
proceeds si ould be applied to the payment ol A.’s debts to B. and C.—the 
it method of distribution being specified. /7e/d, that the agreement was a mort- 
ars i 
6 17. A. held different liens, all of which had affected certain property before 
n. attachment liens of B. and C. attached thereto. Ae/d,that B. and C. could not 
ot complain at the enforcement by A. of either or all of his liens for the satis- 
oY faction of his claim. Jd. 
. BILL OF EXCEPTIONS. See Evipence,1. PRAcTICE IN SUPREME CouRT, 1. 
- 
le l. A bill of exceptions to the exclusion of testimony should show that the 
ts testimony would have benefited the party excepting. McKay v. Overton, 82. 
2. The action of the court below upon motions for continuance can be re- 
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BILL OF EXCEPTIONS—continued 














vised in the Supreme Court only when exception is reserved and presented jp 
a proper bill. 7. & P. R’y Co. v. Mallon, 115. . 


3. When an exception of this kind is presented, the trial judge may very ap- 
propriately give the appellate court the benefit, in an addendum to the bill, of 
any fact or views, not otherwise disclosed by the record, supporting his con. 
clusion that the complaining party has suffered no injury from the unauthor- 
ized remarks of counsel. Radford & Wood v. Lyon, 471. 

4. It is the duty of a party bringing a cause to the supreme court to see to itg 
proper preparation for an appeal, and where the record does not disclose that it 
was through the fault of the trial judge or of the opposite party that appel- 
lant’s bills of exception were not filed within the time prescribed by law, the 
presumption as to negligence is against the appellant, and he cannot com. 
plain if his bills are not legally before the appellate court. G.,C& S.£, Ry 
Co. v. Holliday, 512. 


BILL OF LADING. See Common Carrier, 1, 9. 























, 


1. G. contracted with a railway company to furnish it with a certain number 
of cross-ties, for which, on their being inspected and accepted by the general 
superintendent, he was to receive 55 cents each, the ties to be inspected monthly 
and paid for with notesof thecompany at ninety days, on pay-day following the 
delivery. Defendants agreed to pay drafts drawn on them by G. to a certain 
amount, to enable him to fulfill his contract; bills of lading with inspector's 
certificates were to be attached to the drafts, and the notes of the railroad were 
to be delivered and paid to defendants. G. executed drafts on defendants in 
favor of plaintiff, and attached, as collateral security, bills of lading for suffi- 
cient ties to cover the drafts. Defendants refused to pay the drafts, and ap- 
propriated the proceeds of the ties to the payment of a debt due them from G, 
Held : 

(1) That if the ties had been accepted and received by the railroad when the 
drafts were drawn, the property in them had passed to the road, and G.’s de- 
livery of the bills of lading to plaintiff conferred no right in or lien upon them, 
nor a superior right to their proceeds; 

(2) The right of stoppage zz ¢ransitu does not depend upon title, but on a lien 
for the price, (following Allen v. Willis, Tyler term, 1885), and that lien ceased 
with the transit; 

(3) A bili of lading evidences, prima facie, ownership of goods in transit by 
the consignee. (Benj. on Sales, sec. 399, Wharton on Cont., sec. 877). The 
proof may show that the consignor is still the owner. (Authorities reviewed.) 

(4) If G. could be considered the owner, at the time the bill of lading was 
transferred, then plaintiff’s ties,and not G.’s, were accepted and received by 
the railway company, and plaintiff was entitled to the proceeds; he could not 
recover from defendants, however, unless they had notice of his right. 

(5) Defendants’ contract with G. fully explained plaintiff’s possession of the 
bills of lading, and the knowledge of such possession need not have excited in 
their minds any suspicion that plaintiff was the owner of the ties, or entitled to 
their proceeds. Craig & Ogden v. Marx & Kempner, 649. 

2. See opinion for acts of defendants in paying previous drafts drawn by G., 
in favor of plaintiff, held not to have established a course of business imposing 
upon defendants an obligation to accept or pay the drafts involved in this suit. 


fa. 
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BILL OF REVIEW. 


See JUDGMENT, 2, 5, 6. 
BOUNDARY. See PLEADING, 2. TREsPpAss TO TRY TITLE, 8, 11. 

1. Every owner of iand is presumed to know its boundaries and the well- 
marked and defined lines that separate it from adjoining tracts belonging to 
another. Rowe v. Horton, 89. 

2 In a suit over the boundaries of land, the plaintiff alleged that the lands 
were situated in the woods, and partly in a river bottom, and were remote from 
her residence. //e/d: That these facts did not excuse plaintiff from knowing 
the boundaries of her land and being acquainted with errors therein; if she 
did not improve her opportunities of knowing the limits of her land she did not 
give that reasonable attention which was due to her affairs, and such negligence 
deprived her of relief in equity by re-forming the boundaries after the bar of 
the statute of limitations had run ld. 

3. B. and W. divided a tract of land between them, in 1847, and each gave to 
the other a deed to the part assigned him In both deeds, the two lines 
dividing the tract were described in the same way, and intersected each other 
in the midst of the tract at a point identified only by course and distance and 
acall for a stake. Plaintiff owned that portion of the B. part adjacent to 
the dividing lines, and defendant that portion of the W. part adjacent to one 
of those lines Hleld 


(1) That if B. and W. ran out and marked the division lines, about 1847, and 


they and their privies afterwards acquiesced in and acted upon such delineation, 
defendant could not set up a new dividing line in 1881 ; 

(2) If B. and W. did not run out the lines upon the ground, but some one 
claiming under one of them did, and that designation was accepted and 
acquiesced in for a number of years by the successive owners of the two parts, 
the boundaries were as well established as if the lines were run by B. and W. 

(3) If the lines were not run out or marked until 1881, plaintiff was entitled 
to recover, if, upon an extension of the division lines, according to the ealls in 
the deeds between B. and W., the true location of the one in controversy was 
found where plaintiff claimed it to be; 

(4) See opinion for testimony held sufficient to require a submission to the 
jury of the question, whether, independent of the recognition of a division 
line between the B. and W. tracts, a division according to their deeds would 
not put the line in controversy where the plaintiff claimed. 

(5) See opinion tor proot et possession held not sufficient to warrant any 
charge in plaintiff’s behalf of title by limitation. 

(6) Plaintiff having introduced evidence to the effect that defendant’s vendor 
had recognized and stated that the dividing line was the one claimed by 
plaintiff, defendant could testify to statements made by his vendor to the effect 
that he did not know where the dividing line was. Davis v. Mitchell, 623. 

BURDEN OF PROOF. See Common Carrier, 9, 10. CommuNiITy PROPERTY, 18. 
EVIDENCE. 21. GUARDIAN AND WARD, 2. PARTNERSHIP, 3. 

CARRIERS. See CommMon CARRIERS. 

CASES APPROVED. See Action,5. CHARGE oF Court, 6. Ratway Co., 15, 

1. Adams v. Hayden, 60 Tex., approved. Jones v. Powers, 207. 

2. The case of Brandon v. Manufacturing Co., 51 Tex. 122, on the question 
of proximate and remote cause discussed in this case, approved. Seale v. G., 
C.& S. F. R’y Co., 274. 

3. Baker v. Lorillard, 4 Comstock 257; Rogers v. Dill, 6 Hill 416: Forman v. 
Marsh, 11 N. Y. 551; Faulkner v. Davis, 18 Gratt. 663; Pierce v. Trigg, 10 
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CASES APPROVED—continued. 
Leigh 419; Williamson v. Berry, 8 Howard 556; Williams’ Case, 3 Bland’s Oh, 
191,cited and approved. A/essner vy. Giddings, 301. 

4. The cases of Brazoria county v. Calhoun, 61 Tex. 223, and Marshall » 
Taylor, 7 Tex. 235, cited and approved. Smzth & Giles v. Shepard, 341. 

5. The cases of Rodman @ Musselman, 12 Bush 315; Whidden v. Drake, 5 N, 
H.13; Bray v. Wallingford, 20 Conn. 416; Mayor v. Horton, 38 N. J. Law, 88: 
Smart v. Hart, 33 Ala. 69, cited and followed. Zaredo v. Nalle, 359. 

6. McCansland v. Ralston, 12 Nev. 195; Briggs v. Merrill, 58 Barb. 899- 
Nellis v. Clark, 4 Hill 428; s.c., 20 Wend. 24; Norris v. Norris, 9 Dana 318; 
Harvin v. Weeks, 11 Rich. 601; Ager v. Duncan, 50 Cal. 587, approved. Davis 
v. Sittig, 497. 

CASES DISTINGUISHED. 

1. This case distinguished from Rutherford v. Stamper, 60 Tex., 450, 
Fisher v. Wood, 199. 

2. Mitchell v. Winslow, 2 Story, 620; Wright v. Birchee, 72 Mo., 179; But- 
terford v. Stewart. 79 Mo., 216; Morrill v. Noyes, 56 Me., 458, cited and ap- 
proved. TZaylor v. Huck & Co., 238. 


3. This case distinguished from that of Jones v. Carver, 59 Tex. 295. Rags. 
dale v. May, 255 
4. This case distinguished from the case of Grabbenheimer v. Rindskoff, 5 


Tex Law Rev. 263. Johnson & Co. v. Heidenheimer, 263 
5 Kellogg v. C. & N. W. R’y Co., 26 Wis. 223; Felt R. R. Co., 59 Ills. 349; 
Pastene v. Adams, 49 Cal. 85; Page v. Bucksport, 64 Me. 51, reviewed and dis- 
tinguished. Sealev. G.,C. & S. F. Ry Co., 274. 
6. This case distinguished from that of Looscan v. Harris county, 58 Tex. 
511. Wall v. McConnell, 397. 





7. The cases of Armstrong v. Toler, 11 DeLeon Trevino, 49 
Tex. 89; Pfeuffer v. Maltby, 54 Tex. 454, distinguished Werner B v. Bier- 
ing & Co., 506 

8. The case of Kirkland v. Little, 41 Tex. 456, distingu | f Vunest, 


631. 


9. The case of Littleton v. Giddings, 47 Tex. 117, disting toe Vv. 

Dwyer, 703 
CASES FOLLOWED. See Evipence. 3. EXecuTIon SALE, 1 TION, 1] 

1. Warre v. Calvert, 7 Adol. & Ellis 101, and Tay! ter, 23 Mo. 251, 
approved and followed Ryan v. Morton, 258 

2. Hurt v. Cooper, 63 Tex. 362, followed Hetdenh f vt, 321. 

3. Pleasant v. Davidson (34 Tex., 459) cited and a ved ’ v. Cage 
well, 379 

4. The case of Holmes v. Coryell, 58 Tex. 685, cited 1 followed. Seau- 
mont Pasture Co. v. Preston & Smith, 448. 

5. Crayton v. Munger, 9 Tex. 285; Fitzgerald v. Turner, 43 Tex. 79 Steedv. 


Petty, 490. 
6. The cases of Ford v. Williams, 3 B. Monros 7: Brown wv Foree. 7 


B. Monroe 357 Gregory 2 Harrington, 33 Vt 241 Bedell wv. Chase, 
384 N. Y. 386; Wood v. Shaw, 29 Ill. 444: Wheaton vw. Neville, 19 Cal. 46; 
Hall vw. Arnold, 15 Barb. 600; Uhler vw. Maulfair, 23 Pa. St. 884: Bank Carter, 
38 Pa. St. 446: Johnson v. MeGrew, 11 Ia. 152: Hartsho Eames, 31 Me. 98; 
Gassett & Co. v.Wilson & Brown, 3 Fla. 258, 261: Covanho Hart,21 Pa. St. 


500; Dana v. Stanford, 10 Cal. 274; Worland v. Kimberlin, 6 B Monroe 609; 
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CASES FOLLOWED—continued. 
Bank v. Fitch, 48 Barb. 854; Banfield v. Whipple, 96 Mass. 14; Giddings v. 
Sears, 115 Mass. 507; Bank v. Nelson, Cold. 150; Lowry v. Howard, 35 Ind. 170, 
cited and followed. £il/is v. Valentine & Son, 532. 

CASES REVIEWED. 

1. Edmundson v. Blessing, 42 Tex., 596, reviewed. Crockett v. Templeton, 134. 

2. McMahan v. Harbert, 35 Tex., 452, reviewed. Rienstein v. Smith, 247. 

8. Rivers v. Durr, 46 Ala. 419; £x Parte Jewett, 16 Ala. 410; Huger v. 
Huger, 3 Des. Eq.18; Jw Re Salisbury, 3 Johns. Ch. 347; Williams v. Har- 
rington, 11 Iredell 620; Custard v. Custard, 25 Tex., (supra) reviewed. Messner 
v. Giddings, 301. 

4. The cases of Birmingham Iron F.v. Glen Cove Co.,78 N. Y. 30, and 
Gaty v. Casy, 15 Ill. 189, reviewed. Fagan & Osgood v. Boyle Ice Machine 
Co., 52 

5. Fulton v. Black, 21 Tex. 425,and Walters v. Prestidge, 30 Tex. 66, re- 
viewed. Smyth v. Caswell, 879. 

6. The cases of Wood v. Welder, 42 Tex. 396; Hutchins v. Bacon, 46 Tex. 
411: McKissock wv. Colquhoun, 18 Tex. 150; Secrest v. Jones, 21 Tex. 
125; Gainer v. Cotton, 49 Tex. 103; Beaty v. Whitaker, 23 Tex. 527; Lambert 
v. Weir, 27 Tex. 360; Titus v. Kimbro, 8 Tex. 210; Smith v. Townsend, Dallam, 
570; Paschal v. Perez, 7 Tex. 348; Hawley v. Bullock, 29 Tex. 216; Brownson 
v. Scanlan, 59 Tex. 222, reviewed. Beaumont Pasture Co. v. Preston & Smith, 448. 

7. The cases of Carpenter v. McClure, 39 Vt.9; Davis v. Mitchell, 34 Cal. 81; 
Dyer v. Horner, 39 Mass. 260; Sherk v. Endress, 3 W. & S. 255; Springer v 
Drosch, 32 Ind. 486, reviewed. Davis v. Sittig, 497. 

8. The cases of Bly v. Bank, 79 Penn. St. 456,and Bibb wv. Hitchcock, 49 Ala. 
468, reviewed. JVeener Bros. v. Biering & Co., 506 

9. George v. Thomas, 16 Tex. 74, reviewed. Nye v. Hawkins, 600. 

10. Ellicott v. Pearl, 10 Pet. 414; Clarke v. Courtney, 5 Pet. 319; and Pey- 
ton v. Barton, 53 Tex. 298, discussed. Parker v. Baines, 605. 


CASES OVERRULED. 
1. Ex parte Towles, 48 Tex., and £x parte Whitlow, overruled. erred! vy. 
Lynch. 146. 


2. The case of Boggess v. Lilly, 18 Tex., 200, on the question of liability for 


money advanced in furtherance of an unlawful transaction overruled. See/igson 
v. Lewis & Williams, 215 
4. Jones v. Menard, 1 Tex. 771, overruled. Parker v. Baines, 605 


CHARGE OF COURT. See ATTACHMENT, 2, 3, 9, 15 ANCIENT INSTRUMENT, 2. 


EVIDENCE, 24 LIMITATION, 5. NEGLIGENCE, 2. PARTITION, 2, RaAtLway Co., 11. 


1, After the judge had charged that an understanding and intention of both 
partic stothe deed that it should be an absolute conveyance would give it that 
effect, it was only right he should add that the mere secret intention of the 
grantee that it should be absolute, would not give it that character. Haney v. 
Clark, 95 

9 1 


2. It cannot be complained that a charge was not sufficiently full or clear, 
unless additional instructions were asked and refused L.&L.& G. Ins. Co. v. 
Ende, 118 

6. See opinion for charge held to correctly state the law in regard to the 
destruction of an insured building Td 


4. In a case in which there was conflicting evidence it was not error to 
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CHARGE OF COURT—continued 
charge the jury: “If there is a conflict in the testimony you must reconcile 
it if you can; if not, you may believe or disbelieve any witness o1 witnesses 
according as you may or not think them entitled to credit 

5. A charge must be considered as a whole, and repetition is not ground for 
reversal, unless it could have influenced the jury to believe that the court ep- 
tertained a particular view as to what the evidence established. ¢ ntinental 
ins. Co. v. Pruitt, 126. 

6. Liverpool and London and Globe Ins. Co. v. Ende, decided at this term, 
referred to, and approved. ld 

7. See statement of facts for charge as to damages held correct R’y. Co. y. 
Smith, 167. 

8. In civil cases juries should ordinarily find in ceordance with the 
preponderance of the evidence, and a charge requiring a _ plaintiff to 
produce “satisfactory evidence,” or “clear and satisfact evidence,” might 
be understood to mean a higher degree of proof than is { shed by a prepon- 
derance of the evidence; this is especially so when inguage is often 
repeated. J/Bridev. Bangu 174 

9. The giving of special instructions on points covered the general charge 
is not to be commended, but, unless they are erroneous objectionable in 
form, they furnished no ground for reversal. /@ 

10. Whether there has been evidence of incompeten there were 
circumstances which might be considered, in connecti th such evidence, 
sufficient to show incompetency, are questions exclusi the jury to deter- 
mine; and a charge which assumes the existence of s and of such 
circumstances, violates the ile which forbids a judge t irg upon the 
weight of evidence. J/ P. R’y Co. v. Christman, 369 

11. It is for the court to determine the admissibilit ne It also has 
the power, on a motion for new trial, to declare whether fi t evidence has 
been offered, and this power should be judicious] x it a charge 
which, in effect, may induce the jury to believe that, t of the judge 
there is evidence sufficient to prove, or strongly tending to pr a controverted 
fact, is obiectiongble ld 

12. See opinion in this case for a charge on the questi notice, held tobe 
erroneous. LRippetoe v. Dwyer, 703. 

CERTAINTY. See Lanp, 2. 
CHARITABLE TRUSTS. See Trusts, 1 
CHATTEL MORTGAGE. 

1. As far as the indorsement of chattel mortgages is d, sec. 2, R. 8: 
App., p. 16, requires the clerk merely to note the “time of 1 ving’ the instru- 
ment, and if he uses the words ‘filed for record”’ at a cert date, the indorse- 
ment sufficiently indicates the day on which the paper was received in the office. 
Cook & McElvey v. Halsell, 1. 

2. The clerk is required to keep the paper in his offi r the inspection of all 
persons interested, yet he is not required to state allthis in his indorsement. 2. 


2 
”. 


chattel mortgage, the 


should 
raised in the court below to the introduction of parol evidence t 


To prove the registry of a 


entry, or a certified copy of the entry, be produced: but 


registry, the objection will not be considered for the first tim: 
3. 


liquors to secure the payment 


on 


A saloon-keeper gave to plaintiff a mortgage on certain s 


of a note, the mortgagee contin 
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vk containing the 
if no objection is 
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CHATTEL MORTGAGE—continued. 

the property, and retailing the liquors and using the furniture in the course of his 
business as a saloon-keeper. The property, or rather what was left of it, was 
attached and bought by defendants at the sheriff’s sale. A suit was brought against 
the mortgagor and purchasers to compel payment of the note, and to foreclose the 
mortgage. eld. 

(1) That the mortgagee could leave the mortgagor in possession of the furniture 
without injuring his lien 

(2) That if it was the intention of the mortgagee to leave the mortgagor in pos- 
session of the liquors, and allow him to sell the same in the ordinary course of 
trade, the mortgage was void as to such articles 

(3) See facts held insufficient to sustain a verdict against the purchasers for the 
value of the liquors. /¢. 


CIRCUMSTANTIAL EVIDENCE. See EvIDENcE, 32. 


CITATION. See PRACTICE IN SUPREME CouRT, 2. PLEADING, 9. SHERIFF’s RE- 
TURN, 1, 2. 


1, Our statute provides that a defendant shall be cited to appear at the next 
regular term, but it does not require that these words shall be used in the cita- 
tion. See opinion for citation held sufficient. Cave v. Houston, 619. 

2. See statement of facts for variation between citation and petition, held 
not sufficient groynds for setting aside a judgment by default. 2. 


CITIES. See ExecuTion,1. FRANCHISE,1. GARNISHMENT,2. MUNICIPAL CORPORA- 
TION STREET RAILWAYS. 


COMMON CARRIER. See RAILROADs. 


1. As a general rule, the consignor, as the agent to whom the owner intrusts his 
goods to be delivered to the carrier, must be regarded as having authority to stip- 
ulate for the terms of transportation. (Red. on Car , sec. 52; Hutch. on Car., sec. 265.) 
Ryan & Co. vi M., K. & T. R’y. Co., 18 

2. The carrier is authorized to act upon this presumption in contracting with 
the agent, and need not inquire into his authority to make a particular shipment 
(Authorities cited.) 2, 

3. It is admitted in law that when a contract is to be wholly performed within a 
state, the laws of that state must furnish the rule as to its validity. J¢@ 

4. When the contract is to be partly performed in the state where it is made 
and partly in another, the presumed intention of the parties, gatheved from circum- 
stances surrounding the transaction, must govern. /d. 

5. When there are no circumstances attending the transaction, except the mere 
execution, delivery and acceptance of a bill of lading, the safest rule to arrive at 
the intention of the parties is that which upholds, rather than that which defeats, the 
contract, and the laws of the state under which the contract is valid should be 
applied. (Eng. and Am. cases cited.) /Z. 

6. It will not be presumed that the parties to a bill of lading intended to have their 
contract governed by different laws according as a loss might occur in one or in 
another state, unless circumstances were proved showing such an intention. 2. 

7. In America it is generally held that a mere notice displayed in the office of a 
railway company, or printed on the bill of lading, will not bind the owner, though 
brought to his knowledge. 2. 

8. But his assent is conclusively presumed to conditions inserted in the body of 
the bill of lading, when he has had an opportunity to know its contents, has re- 
ceived it at the time of shipment, and the carrier has used no unfair means to 
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CC yM Mé IN CARR ] ER—eontinued 


















deceive. If the conditions are in small type, they are not void for that reason alone, 
(Authorities cited Td. 

9. Under an ordinary bill of lading, with no special exceptions, if the goods 
lost by the act of God, the burden is upon the carrier to prove that his negligence 
did not contribute to cause the loss. (Story on Bail., sec. 529, ete.) Ja 

10. So when goods are lost by some agency excepted by the carrier in the bill 


laintiff has merely to aver and prove that they were delivered to the 


of lading, the p 
carrier and were not received at the point of destination rhis makes a prima facie 
case of negligence. Jd 

11. To avoid liability, the carrier must show that the loss was caused by one of 
the excepted agencies, and must also rebut the presumption of negligence. This ig 
in accordance with the rules of evidence and with the important rule that the bur- 


den of proof is on him who best knows the facts. (Authorities cited ld 


COMMUNITY PROPERTY, See Acrion 3, 4,5. Homestt 24, 25 








































1. In some cases a survivor may be liable for th { stock belonging 
to the community estate, but when it is not averred that he improperly cared 
for or overworked the animals in any way, or that he hired t m out, or should 
have hired them out or sold them, or that plaintiffs (1 t eirs) demanded 
a division of the stock, the survivor is not liable. {iki fj n, 137 

2. If there are no debts, it is the survivor’s dut to tak care of the 
community stock for the owners, and while doing this, if makes only such 
use of them as would not damage their value, he is not f the value of 
their hire. A reasonabl use is an incident of his ssession as owner in 
common. /d/ 

3 After the institution of a suit by the other heirs ning the value of 
the animals’ use, and demanding partition, the sui forth becomes 
liable for the value of their hire la 

4. Pas. Dig. of Laws of Tex., art. 5487, does not pr nt exempt property 


from being finally distributed, or being taken into acc t under the law of 
descent and distribution la 
5. A wife died and the husband occupied the communit nds The wife’s 


children sued him for their part of the rents with interest 


(1) That plaintiffs and defendant became tenants in non the death of 
the wife, and if he occupied all the land, without ey ling his co-tenants, 
they could not at common law compel him to account for the fits; unless he 
was made their bailiff, he could not be made to account, « vyhere he let the 
premises and received the entire rents 

(2) Statutes of 4 and 5 Anne, gave the right to an ac¢ nt only when the land 
held in common was let, and one of the co-tenants 1 ed more than his 
share of the rents Neil v. Shackelford, 45 Tex., approved 


3) In this state, independent of the Statute of Anne, if a tenant in common 
lets the entire estate, he may be held to account to his « wh s for the rent, 
but if he occupies the lands himself, and by his own labor, and at his own 
expense, causes them to produce a profit, his co-tenant, not in possession, 
nor sharing the toil or risk, cannot claim part of the profits 

(4) A surviving partner has the right of exclusive possession, and the duty of 
using the partnership property in discharging debts is imposed upon him; if 
he exercises the right, he assumes the duties of a trustee, and must account for 
rents and profits 

(5) If chapter 28, R. S. is followed, the surviving wife or husband becomes @& 


trustee ; if he or she does not assume that character by a compliance with the 
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COMMUNITY PROPERTY—continued. 
statute, creditors or heirs of the wife may open administration, or the wife’s 
heirs may share the occupancy of the lands or sue for partition. 
(6) If the surviving husband refused to aet as trustee, and did no act to pre- 
vent plaintiffs from exercising all the privileges of tenants in common, occupying 
the lands by their acquiescence, then he did not act as their trustee or agent, 


but as their co-tenant, and incurred no obiigation ta account to them for 
rents and profits ld. 

6. Land was bought and paid for by a man before his marriage; after mar- 
riage he compromised a suit against him for the land by paving half its value, 
the compromise money being community property. eld 

(1) If the husband acquired a good title by the first purchase, or by limita- 
tion before his marriage, all the land was his separate property. 


(2) If he did not have a title at the time of his marriage, it was all community 





property ld. 

7. The husband, as the representative of the community, may alone sue for 
and collect any claim due to the community estate of himself and wife, and a 
judgment in his favor or against him in such suit will bind the wife as fully as 
she could be bound had she beena party tothe action. /ordan vy. Moore, 363. 

8. If. in a suit by the husband, the fund sought to be recovered would be com- 
munity property, the wife, though nominally not a party to the action, is such in 
legal effect, and if she is a sister of the wife of the judge of the court in which 
the suit is pending, she and the judge are so related by affinity as to disqualify 
him from presiding in the trial of the case. /d 

9. Crops grown upon the land of the wife, although the labor and other 


means used in their production are of her separate estate, become the commu- 


nity property of the husband and wife Following DeBlanc v. Lynch, 24 Tex. 
25: Forbes v. Dunham, 24 Tex. 611; and Garr v. Tucker, 42 Tex. 330.) Cleveland 


v. Cole, 402 

10. Property purchased by the wife on credit, to be paid for out of the pro- 
ceeds of crops grown upon her land, is community property. 72. 

11, The entire community estate, when clearly ascertained to be such, being 
liable for the husband’s debts, the court cannot institute an inquiry as to how 
much either the husband or the wife contributed towards its acquisition. Jd. 

12. Where property has been purchased partly with the separate estate of the 
wife and partly with means of a different character, the wife’s separate interest 


in such property is proportionate to the amognt which her separate estate con- 


tributed towards its purchase (Citing Love v. Robertson, 7 Tex. 6; Battle v 
John. 49 Tex. 203: Braden v. Gose, 57 Tex. 37; Zorn v. Tarver, 45 Tex. 519; 
Claiborne v. Tanner, 18 Tex. 68) ld 


13. All property acquired by either the husband or the wife during marriage, 
by onerous title, is presumed to be community property, and the burden of 
proving that any portion thus acquired is the separate property of the wife, 
rests upon the party asserting it. Zfperson vy. Jones, 425, 

14. Where the property has been paid forin money it must be made reasonably 
clear that this money was derived by the wife in such manner as to constitute 
it her own separate funds. /d. 

15. Profits derived from an investment of the wife’s separate estate, are 
community property. (Citing Cleveland v. Cole, supra.; Braden v. Gose, 57 
Tex. 41, and Green v. Ferguson, 62 Tex. 529.) Za. 


16. Property purchased by the wife on credit, becomes community property. /2. 











COMMUNITY PROPERTY—continued 
17. The wife may become a merchant, but she must conduct the businegg 





















with goods which are her separate property, and must t invest the com. 
munity estate or the credit of her husband in the purchase of goods, if she 
wishes them to be exempt from her husband’s debt For this reason, she can. 


not purchase on credit, but must buy for cash only, and be ready to show that 


the money so used is her separate means. Jd. 
18. If profits made on sales of the goods be mixed wi the wife’s separate 
money used in the purchase , she must be prepared to show how much of 





her own money entere d into th purchase, The burden of 1 Ving this is not 
upon the creditor who seizes the goods for her husband’s debts la 
19. To rac ilitat suit upon the bond, a creditor, aiter t aps OL One Vear, 
may, under article 2176, Revised Statutes, requi t community survivor 
to file an account in the probate court, and, after the la f twel months, 
the heir of the deceased partner may, under article 2153, Revised Statutes, 
have him to distribute the estate under the same tribuna it if he is not 
compelled to enter that forum by the one or the other of these means, he is, 
after his bond and inventory and appraisement have been filed, entirely inde- 
¢ pendent of the orders, and not subject to the control, of that court Huppman 









v. Schmidt, 583 









20. Where the amount in controversy exceeds $500, the district court has 





jurisdiction to compel a settlement between the communit survivor and 








those entitled as distributees to a partition of the estat 
21. An allegation 


settlement, that the inventory and appraisement were false and fraudulent, isa 











in the petiti m against a communit : vivor to compel a 







proper foundation tor proof that the survivor is chargeabl wit! roperty not 





inventoried, and that what was inventoried was worth more than the value 







fixed by the appraisement. The inventory and appraisement are for the protee- 
tion of the heirs an creditors, but, if they are not fu and true, they do not 
restrict the liability of the survivor. /d 






22. The right of the survivor in community to the absolute management of 






the common estate, is acquired only in case the statutory bond is filed in the 





county court of the proper county. Unless this is done the property is open to 










administration, as in other cases. Arown v. Seaman 628 








992 
ma. 


If the bond filed is not satisfactory, or the court sets it aside, and the 






survivor tails to file one that is sufficient, he is, in effect, removed from the 
management of the estate; an order removing him may be rendered, and an 








administrator appointed. /d 





24. If the survivor acts under an accepted bond, but. failing to give a new 





bond when required, is removed trom the administration, the administrator ap- 






pointed to succeed him may sue his sureties on the bond for the value of assets 





wasted. Tl 


e bond takes the place of the wasted property, and to that extent 
Ja 


court in which the suit should be brought is the one having juris- 








the sureties are debtors to the 
25. The 
diction of a suit for the amount claimed upon the bond, and it is not necessary 
for the devastavit to be first established in the county court ld 


estate 









26. The articles of the Revised Statutes providing for the exhibit and the 





suits which may follow its appearance in court, apply when the survivor is still 






administering the estate, and acreditor has called him to account for failure to 
pay his debts. 2. 






27. The district court can inquire into a devastavit in the case of a survivor in 






community, as well as in the case of an administrator. /d, 







88 
n- 
he 


lat 


ite 
ot 
10t 


not 
alue 
tec- 


not 


t of 
the 


‘n to 


ithe 
the 
d an 


new 
r ap- 
ssets 


xtent 


juris- 


ssary 


d the 
s still 
ure to 


vor in 








INDEX. 





CONSIDERATION. See Promissory Nore, 3, 4, 5, 6. 
CONSIGNOR AND CONSIGNEE. See CoMMoN CARRIER. 


CONSTITUTION CONSTRUED. See County Seat, 1. Homesteap, 8, 9,25. Mu- 
NICIPAL CORPORATION, 38, 


CONSTRUCTION. See CHATTEL MorTGAGE, 1. ConTRAcT, 8,4. MECHANIC’s LIEN, 
1, 2, 3, 4. Morraacg, 1. 

CONTEMPT. See REcEIveER, 1. 

CONTINUANCE. See BILL or Exceptions, 2. 

1. The granting or refusing of an application for a continuance not in 
compliance with the statute, lies in the discretion of the court, and its ruling 
will not be disturbed on appeal, unless it clearly appears that the court below 
abused its discretion. See statement of case for application for continuance 
hvld to be insufficient. Adyn & Co. v. Willis & Bro., 65. 

2. When, on first application for a continuance, the affidavit is in strict 
compliance with the statute, the court has no discretion in the matter. but 
must continue the cause. (Citing Jones v. Banks, Galveston term, 1886, and 
Chilson v. Reeves, 29 Tex. 275 ) Clevleand v. Cole, 402 

3. The fact that a party is poor is no reason why he should not be held to the 
same rule of diligence in tae prosecution of suits instituted by himself that is 


pres ribed tor other persons. Ha? wv. Phelps, 592, 


CONTRACT. See Common Carrier, 1,11. Fraup, 5,6,7. GAMBLING IN FUTUREs. 
PRINCIPAL AND SURETY, 1. VENDOR AND VENDEE., 

1. Suit was brought by a railway company upon certain notes executed by 

citizens of a town, the consideration being the early construction 

of the road to that town. The condition was annexed to each note, 

that, if the road was not completed to the town by a certain date, 

the obligations were to become null and void. About the same time a number 

of citizens, including defendants, executed a bond in the sum of $7,000, con- 


ditioned that “* we shall cause to be secured to the saic 


railway company all 
necessary conveyances for right of way for said company through our county 


and town, etc., when demanded by it,on any line it may locate that touches the 


corporate limits of the town, ete.”” The charter of the company provided that 
the road should run as near as practicable to the town referred to, and. in the 
event its citizens donated to the company the necessary right of way for road, 
swits s and turnouts, through the town, and sufficient ground for depot pur- 
pos ie depot should be located within half a mile of the court house. At 
the time the subscriptions were raised, in lieu of which the notes were given, 
ope of the directors of the road, acting as spokesman for himself and several 
other d tors who were present, said, in a public speech to the citizens: “We 
desire mu shall procure for us the right of. way along two lines through vour 
tow ind suunty, thereby enabling us to procure the most practicable route. 
Then. we shall expect voute procure the necessary ground in your city for depot 
pu . ind. lastly, we ask vou to donate a specified sum of money.” eld: 

1) That t instruments sued upon, together with the right of way bond, 
taken as one transaction, construed in the light of the circumstances surround- 
ing the parties at the time, and with reference to the obligations imposed upon 
the company by its charter, must determine the right to recover: 

2) Evidently it was the purpose of the parties, at the time the notes were 
made, that in consideration of the sum subscribed and the right of way, the 


ympany would survey and construct its road into the corporate limits 
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CONTRACT—continued. 


of the town; and, the necessary grounds for depot purposes being s¢ 


donated by the citizens, the company would establish its depot withi 


mile of the court house. 

(3) In order to put the citizens at default, the railroad company shi 
selected the most practicable route, established it into the town to w 
surveyed, and marked off t 


a mile of the court house, selected 





s 


necessary for depot purposes, and then notified the citizens 


t 
} 
{ 


mittee appointed to secure the right of way and depot grounds, 


“demand ” of the same for the purposes stated, 


cured and 
n half a 


uld have 
ithin half 

vrrounds 
» the com- 


and made 


(4) Until this was done, the citizens could not have known what lands to 


purchase, nor had they the power to institute, in their own names, p 
to condemn the land; 

(5) It is the legitimate inference that, at the time the notes wer 
parties understood that the company would select and survey its route 
grounds, and in case the citizens failed to purchase such land, tl 
company would institute proceedings for its condemnation, and call 
citizens to pay whatever damages and costs were thereby incu | 

(6) If the citizens had a fair opportunity of donating the ( ( 
d pot vrounds, and faile d to do s », the failure otf the col iny to 
depot in the town, as agreed, was no defense to their a 

(7) It was the duty of the company to give the 


locations desired for right of way and depot Until this was done, 


pany was not authorized to conclude that they were unable or un 


promises. 


comply with thei: 


(8) See opinion for evidence, showing a want of that ¢ iith 
dealing, on the part of the company, which would entitle it ¢ r' 
notes sued on. Jller vy. G.,C. & S.F. R’y | 659 


2. See opini m for evidence held sufficient to show thatthe 





of'a contract were furnished to the contractors G.,71.& 8S. A. R 
& Dilley, 685. 

53. A contractor agreed to haul and embank hard rock fora ra vad 
a fixed rate per cubic yard. The contract provided that 
quantities will usually be made in the cuts or pits tf i wv 
been taken;’’ and * the quaniti s and amounts of work ert is 


termined by the chief engineer, and his determinations 


both parties.” The engineer estimated the amount furnished mea 
excavation from which the rock was taken Che contract 
rock should have been measured after it was embanked H 
(1) That as the specifications showed that the measurements were 
place in the cuts in all cases, the exception would have to be det 
outside testimony, by usage, or the practice of the company in like « 
(2) The evidence (as set forth in the opinion) was suffi it to w 


conclusion that the provision as to measuring in the cuts was not 


forced when solid rock was the material taken from them 


oceedings 
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(3) While the determination of the engineer, as to the matter submitted to 





him, was final and conclusive, unless he was guilty of fraud, mi 
bad faith, or a faitur 


March, 114 U.S. 549), ye 


to exercise 


such gross mistake as would imply 
judgment (following M.& P. R’y Co. vw. 
cision had to be in accordance with the contract; 

(4). He was to decide under the leg 
such construction as he chose; he could not adopt rules of measur 


the contract did not authorize, and,if his measurements were base¢ 


al construction of the contract, 


onduct or 
an honest 


t, his de- 


not upon 
ment that 
{1 upon an 
























INDEX. 





CONTRACT—continued. 





erroneous view of the contract, they did not conclude the parties. (Authorities 
cited ld 

$4. See opinion for construction of the terms of the contract. /d. 
5. See opinion and statement of facts for a contract, by virtue of which money 
became due at a certain date, and drew interest from that date, instead of from 


the first of January following. /d@ 


CONTRIBUTORY NEGLIGENCE, See NEGLIGENCE, 1. 


COPY See EVIDENCE, 9, 10. 


CORPORATIONS. See CrepiTors. Execution,1. LIenN, 1. 


COSTS. S« PRACTICE IN District Court, 9. 





1. In foreclosing a lien upon several pieces of property, the court may charge 


the whole amount of costs against all the property, instead of taxing it fro 
rata against the various pieces. Cave v. Houston, 619. 


NTY CLERK See CHATTEL MORTGAGE, 1. 


1. If a county line has once been definitely fixed upon the ground by an actual 
survey made, reported and approved as required by the statute, a county court 
has no power to order another survey made and thereby establish another 
boundary line Jones v. Powers, 207 


2. It is only when the county commissioners’ court or the commissioner of 
the general land office decides that the boundaries of a county are not 
sufficiently well defined that action to make them definite is authorized. JZ. 

3. When a county line has been once run, marked upon the ground and 
established in a rrdance with law it cannot be said to be indefinite, though it 
m be incorrect ’ 


t. None of the statutes seem intended to give the commissioners’ court 
power to correct what may have been incorrect in the establishment of a 
county line upon the ground; they gave them power to make the line definite 
and provided that a line run and marked as specified should thereafter be the 
boundary line. This was a prohibition to any further action looking to the 
establishment of some other line ld 

5. Registration made in a county in which land is shown to be by a legal 
establishment of county lines ought at all times to be held valid registry, even 
if the count ymmissioners’ court has power to, and subsequently actually 
does, cause other lines to be established which exclude from the county in 


which registration has been made land conveyed bya deed formerly registered. 


i). When county lines have never been established the person recording a 


deed must ascertain, at his peril, in what county the land thereby conveyed is 


COUNTY COURT. See County Bounpbary, 1, 5. 


COUNTY SEAT. 








1. Ex parte Towles, 48 Tex., held that section 4 of the act of 1875, giving the 
district and supreme courts jurisdiction over contested elections for the loca- 
tion of county seats, was unconstitutional and the entire act void,since it was 
not intended to effect the removal of county seats, unless the contest provided 
for could be had. Harrel v. Lynch, 146. 
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COUNTY SEAT—continued. 


2. Ex parte Whitlow held that section 10 of the act of 1879 attempted to 
confer the same unauthorized jurisdiction, and was also unconstitutional. 

3. Since the act of 1879, without section 10, would accomplish the object of 
the law required by the Constitution of 1876, viz., a regulation of the manner 
of removing county seats, then, though the right of contesting the election 
would not exist, it can be fairly inferred that it was the intention of the 
legislature, already advised of the invalidity of section 10, that the other 
parts of the law should be enforced. 2. 

4. The legislature framed the act of 1879 so as to give the voters the right 
of contest, if ex parte Towles should be overruled; and if it should be adhered 
to, the right of contest would be denied, but a valid law would be in force in 
obedience to the constitution. It was intended that the other sections should 
be enforced, even if section 10 was invalid; and these other sections amply 
provide the means of accomplishing thelaw. /¢ 

5. Voters in a county have, in the location of a county seat, no such interest 
as will form the basis of a suit. Ex parte Towles and Walker v. Tarrant 
Co.) As aman has no property right in the location, an unlawful removal 
deprives him of no right; and the depreciation in the value of his property 
is not a wrong for which equity, in the absence of a legal remedy, will give 


redress. Ta. 


COUNTY TREASURER. 


1. A suit against a county treasurer and the sureties on his official bond, for 
the recovery of money belonging to the county, improperly retained by that 
officer as commissions, may be brought in the name of the county judge for 
the use of the county, without averment or proof that the it was instituted 
by direction of the commissioners’ court Wall v. McCons 7 

2. A county judge has no authority to place money belonging to the county 
in the custody of any person other than the county treasure It mav be that 
the commissioners’ court or the county judge would have authority to have 
drafts which they hold for the county collected in such wa : might seem to 
them most to its advantage, vet the county treasurer is th erson entitled 
to the custody of the money when collected ld 

5. A county treasurer is entitled to commissions on all « ntvy funds collected 
during his term of office, at the rate prescribed by the 1 it the time 
they were actually received, and he cannot be deprived mmissions by 
the fact that the money was placed inthe custody of some ps ther than him- 
self. ld 

4. Thetreasurer of a county is entitled to his percent me in the 
county’s possession. at the ite prescribed bythe lawi t t the 
receipt thereof, though another custody, not conte! tes : ided 
for it: and an order of the commissioners’ court <« - 
pensation is not retroactive Citing Wall v. MeConnel ; V 
Vickery, et al., 554 

5. Article 677, Revised Statutes, has no application t { itht bv a 
county against its treasurer to recover money alleged to I perly 
withheld by him, as commissions 

CREDITORS. See ASSIGNMENT FOR CREDITO! JURISDICTION, Mor AGE, 1 

1. When,in a suit by creditors’ bill against an insolvent corporation, the prop- 

erty of the company has, by decree of court, been placed in the hands of a receiver, 


creditor 





to be converted into money and distributed amongst 
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CREDITORS—continued. 





whose claim has been recognized or established by any of the modes pointed 
out by the decree, becomes a guasz party, and may appear and resist, before the 


master the allowance of any claim of a rank or dignity equal to or greater than 


his own. If not satisfied with the action of the master, he may, by leave as of 
course, except to that officer’s report, and have his objections to the obnoxious 
claim passed upon by the court. /agan etal.v. B. 7. M. Co., 324. 


2. Every claim presented against a fund in the hands of a receiver, if con- 


tested before the court, becomes, in effect, a suit against the receiver, which 
is ended by a final judgment allowing or rejecting the claim; and any party to 
the contest, dissatisfied with the result, may have the proceedings revised on 
appeal. dd. 


DAMAGES. See AcTIon,5. CHARGE OF CourT,7. NEGLIGENCE, 2. RAILROADs, 20, 





27, 30, 31 


1. A person who has been stopped in the performance of a contract by the 
default or by the direction of his employer, is entitled to compensation for the 
losses he sustains; but he is entitled to compensation only, and not to the 
gross amount he would have received from his employer had the contract been 
fulfilled. (Citing Masterton v. Brooklyn, 7 Hill, 62. Porter v. Burkett, 383. 

2. Such person may recover the natural and probable profits his contract 
would have yielded him, when they are certain, and not contingent, speculative 
or remote; but he should not receive, when the work is not completed, the 
same amount of money he would have been entitled to, had the contract been 
fully executed 

3. The measure of damages for negligently deluging the land of another, 
without permanently taking it, is the value of the products destroyed, includ- 


ing fruit trees, and the injury done to the land, and not the difference between 


the value of the land before and after the overflow. (Following, R’y Co. v. Hels- 
ley, 62 Tex, 595; R’y Co vw Harrington, 62 Tex. 597) S. & E. 7. Ry. Co. v. 
Johnson, 389 

4. The aboverule entitles the owner to recover the value of his grass sub- 


merged, but not the price of new pastures or the expense of driving his cattle 


5. A mere license to graze one’s cattle upon the lands of another, confers 
no such right in the lands as to entitle the owner of the cattle to recover 
lamages for an injury done to the lands. JZ. 

6. A railway company, by the negligent construction of its road,deluged a 
highway, along which the childrenofJ. were accustomed to go afoot to school, 
ind thereby so obstructed it for two months as to compel his children either to 
remain at home during that time or to attend school by some other means than 
on foot. J. employed two horses, as long as the obstruction continued, in car- 
rying his children to school, at a cost of $24.00 for horse-feed Feld: 

1) That J. was entitled to recover of the railway company, for obstructing 
the highway, an amount equal to his children’s share of the school fund fortwo 
months. if that share was less than the value of the horse-feed; if greater, 
then to recover the value of the horse-feed. /d. 

7. If a railway company, by the negligent or improper construction of its 
road, deluges land, and the overflow, without the intervention of other agencies, 
directly and proximately causes the drowning of cattle, their owner is entitled 
to recover their value, whether they were drowned on his land or not. (Citing 
Moak’s Underhill on Torts, 287, 288). Zz. 
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DAMAGES—continued 


8. A petition which fails to show that the plaintiffs 
any right or that the defendants have been guilty of an 
ease for damages. /laxman & McKenzie v, Ri 130, 
DEBTOR AND CREDITOR. See ATTracHMENT, 4. ASSIGNMI 
CREDITOR. ESTATES OF DECEDENTS 
DECLARATIONS. See ATTACHMENT, 1. EvipENcE, 1, 4, 6,7 7 
DEED. See EVIDENCE, 3, 26. HomesTeap, 10,11, 13. Limi L¢ 
TAx SALE, 1. 
1. Whilst the primary and leading object of registrat 
of this state is notice, yet the purpose of art. 2257, R.S 
but to establish a rule of evidence; and under that stat 
required or permitted by law to be recorded has been ack 
for record, and recorded as the law directs, th igi 
the other provisions of the law, will stand as thoug! 
proved as at common law, unless an affidavit of forge | 
will a certified copy thereof, if the inability of the party off 
the original be shown Han kv. Tram Lumber | 225 
2. Under the statute the valid registration of ad 
lishes prima facie its execution for all the purposes for w 
used, and the place where it is to be used in evidence cannot 
There cannot be a rule of evidence in force in this state 
evidence of title in one county and not in another, « 
affects d by the que stion of notice ld 
DEFAULT. See JUDGMENT, 2 
DEPOSITIONS. See PRAcTICE IN District Court, 9. 
DESCRIPTION. See APPEAL Bonpb, 1. LIMITATION, 2. PLEADIN 


SurVEY, 1,2. TReEspass TO TRY’ 


DISCLAIMER. FRANCHISE, 1. 


DISQUALIFICATION OF JUDGE. See 

ELECTIONS. 

EQUITY. See Homesreap, 21. 
TRESPASS [ry TITLE, 1 

ESTATES OF DECEDENTS. 
AND ADMINISTRATORS, 1. 
WILLs, 1. 


See County SEarT, 1, 5. 


ro 


See COMMUNITY PROPERTY, 1, 


FRAUD, 4. JURISDICTION, 2, 3, 


sale of under decree 


h. Be, of 
or the administrator of the 


a property 


directly indirectly 


estate or 
for himself or for himself and another, the sale may | 
bate court upon the application of persons interested 


5620 


fi 


action by 


Wi 


the probate 


2083: Pas. Dig., her \ 199, 
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ESTATES OF DECEDENTS—continued. 








had been duly allowed, approved and classified, held, as security therefor, a 
lien on the only property known to belong to the estate. This property was 
sold for an amount insufficient to have satisfied C.’s claim had the whole of it 
been applied thereto, but the administrator, under an order of the court in 
which the administration was pending, and in pursuance of an agreement 
between him and C., applied a portion of the proceeds of the sale to the dis- 
charge of claims of the first and the second class against the estate, and the 
remainder to the payment of C.’s claim, leaving a balance due on the latter. 
Subsequently, other property belonging to the estate was discovered, which 
was likewise sold by the administrator, under an order of the court, and the 
proceeds of this sale, being insufficient to fully discharge the remaining 
indebtedness of the estate, were distributed, pro rata, by the administrator 
amongst the holders of claims of the fourth class and C. The administrator 
reported his action in the premises to the court, and C. filed exceptions to the 
report, claiming that she was entitled to be reimbursed, out of the proceeds of 
the last sale, the full amount used from the fund upon which she held a lien, in 
the payment of preferred claims. Tleld : 

(1) That C., upon the payment of the claims of the first and the second class 
out of the fund upon which she held a lien, becamesubrogated to all the rights 
which the owners of those claims would have had against the property subse- 
quently discovered had not their claims been thus satisfied, and was entitled to 
have paid to her, out of the proceeds of the sale of such property, an amount 
equal to that paid on claims of the first and the second class out of the fund which 
was a security for her debt, and then, as to the balance of her claim, to share, 
pro rata, with the creditors of the fourth class any fund that might remain 
in the hands of the administrator. 

(2) That if the administrator improperly applied to the discharge of claims 
of the fourth class so much of the fund received from the sale of the subse- 
quently discovered property, that there is not remaining in his hands an 
amount sufficient to satisfy C.’s claim as above limited, he may be made respon- 
sible for any deficiency that may exist. Clifford v. L. W. Campbell, 243. 

(8) See this case for facts held not to operate as an estoppel. /d. 

4. On April 2, 1869, M. instituted a suit in the district court to divest 
her children, who were, at the time, minors, of the title to certain real 
estate in Texas, previously conveyed to them by a deed of gift from her, and to 
vest the same in W., offering to recompense the minors for their interest in the 
Texas property by a mortgage, to the extent of its value, upon property in the 
state of New Jersey, acquired by her from W. subsequently to her deed to them, 
and in exchange for which she had conveyed the Texas property, at a valuation 
agreed upon between W. and herself. The proceedings were wholly between M. 
and W.,and a decree was entered in the cause, divesting the children*of the 
title to the Texas property and vesting it in W. The minors, after attaining 
majority, brought suit for its recovery. edd: 

(1) That no power exists in any person or tribunal to divest a minor of title 
to real estate, unless such power be conferred by the law-making department 
of the state ; 


2) That the district court had no jurisdiction of the matter in which it 
assumed to act, by any power conferred upon it by either the constitution of 
1866 or the laws in force at the time. Its judgment granting the relief prayed 
for was the attempted exercise of an original jurisdiction conferred upon 
county courts alone, and was void; 


(3) That the district court, whether as a court of law or a court of equity, had 
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ESTATES OF DECEDENTS—continued. 
only such power as the constitution gave it. There is no such power as the 
inherent power of a court, if by that is meant a power which a court m Ly ex- 

ercise without a law authorizing it; 


(4) When the constitution, in express terms, confers upon one court. and not 


upon another, jurisdiction over a particular subject-matter, it must be pre- 
sumed that it was intended that the jurisdiction thus conferred should be 
exclusive. Jessner v. Giddings, 301. 

5. Should it appear that the minors, after becoming of age, accepted the 





proceeds ot the mortgage directed by the decree to be exe ited, g the 


l thereby be 


Pz 


facts alleged to have led to its execution, it may be that they w 


precluded from now asserting title to the property in controvers 


6. It is not necessary, before suing an executor, administering an estate in- 
dependently of the county court, upon a claim against his testator, to present 
to him the claim for allowance, nor is it necessary, in such cases. to allege 


that the executor has assets out of which a judgment can be satisfied Smvth 


v. Caswell, 379. 

7. In 1829, P. B. immigrated to Texas, and, in 1832, married ind his family 
sontinuing to reside in Texas until i845, when they moved to t state Illinois 
There were five children born of this marriage. three of hom died in early 
infancy The wife died in 1848, in Connecticut, whence: i ! with the 
children, and the husband died shortly afterwards, in t \ veal Their 
surviving children never returned to Texas, but, after the deat f their rents, 
resided in Connecticut, with relatives P. B. and his wif of their 
intermarriage, became entitled, under the then colonizat , { Texas. to 
a land certificate for a league and labor of land out of the m . but 
they died before this right was perfect: In 1851, one J i resi- 
dent of Texas, at th: request ot tf children’s relatives in ¢ t t.a lied 
to the county court of Calhoun county, Texas, for and i ters of 
guardianship of the estates in Texas of the children, the: ident in 
Connecticut ; and in February, 1852, a certificate was iss t} state of 
Texas, under a special act of the legislature, for a leagu | f land in 
the name of P. B., their father n the fall of 1852, this t it ving the 
only property, was sold at public sale by the guardian, i: irs if an order 
of the county court, to raise means to defray the expenses « the eg dianship é 
and for the education and maintenance of the minors, H ming the pur- 
chaser thereof, for value The sale was subsequently confi: | the county 
court, and the certificate duly transferred to H., who located upon a league 
and labor of the public domain in Colorado county; and, in 1874, a patent for 
the land, in the name of P. B., his heirs or assigns, was issued by the state to 
H. N. E. and G. afterwards entered into possession of t ind, claiming, 

4 through mean conveyances, title thereto under H., the purcha of the certifi- 
cate at guardian’s sale. In asuit by the surviving children of P. B. against N., 
E. and G. for the land. Ae/d 

(1) That the right of P. B. and his wife to a league and labor of land out of 
the public domain, though but an inchoate right, was, nevertheless, property, 
which they might have sold in their life-time, and which having become, upon 
their death, vested in their minor children, was an asset belonging to the 
estates of the minors and subject to administration through a guardian. 

(2) That this right had its existence only by force of the laws of Texas, and 
the tribunals provided by these laws, alone had the power to adjudicate the 
claim and furnish the complete evidence of the right. 

(3) That the act of March 16, 1848 (Pas. Dig. 1226), conferring jurisdiction 
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on county courts in matters affecting the estates of deceased persons and 
minors, placed no limitation on the power therein conferred, based on the non- 
residence of a deceased person or a minor; and, in the absence of something 
in the statute indicating that it was not intended to confer jurisdiction upon 
those courts in matters affecting the estates of minors who were non-residents 
of the state, but having estates here, the courts are not authorized to place 
limitations upon their power, which the legislature did not in terms impose, or 
the subject-matter, under the rules of law recognized by the tribunals of all 
civilized nations, did not require. 

(4) That it would be doing violence to the spirit of the law, to hold that the 
county courts had no power to appoint guardians and administer the estates of 
minors except in cases in which all the details were regulated by express 
statute It must be presumed that it was intended that the general power con- 
ferred, should be exercised in accordance with the general rules applicable to 
such matters and enforced in the courts of England and the American union. 

>) That the minors, having rights here which required protection, and those 
rights having a value, and being property that could not exist or be enforced 
or secured any where else, some county court in this state had the power to 
appoint a guardian of their estates; and, in the absence of a statute restrict- 


ing the exercise of that power, by requiring it to be exercised in some particular 


‘ 


county under existing facts, the county court of Calhoun county, or, as for that 
matter, the county court of any other county in the state, might lawfully exer- 
cise it 

(6) That the county court of Calhoun county having had jurisdiction and 
being a court of general jurisdiction, its decrees through which the land certifi- 


cate was sold, cannot be called in que stion, except by some direct proceeding 
authorized by law for this purpose Neal vy. Bartleson, 478. 


8. Plaintiffs sought to subject to the payment of a note, certain property 
claimed to bave been conveyed by a deceased maker of the nete in fraud of his 
creditors, and also to subject the proceeds of property descended tothe maker’s 
heirs and sold by them. This suit was broughtin the district court; afterwards, 
iministrator was appointed, the claim sued on was presented to and ac- 
cepted by him, and approved by the county court. Ae/d: 

(1) That the acceptance and approval of the claim constituted it a judgment 
against the estate, and, ordinarily, plaintiff would have been required to go 
into the county court to obtain satisfaction of it; 

2) The administrator was the proper party to sue for such property as de- 

scended to the heirs, and no creditor, pending the administration, could sue 
for its recovery. 
(5) Property conveyed by a decedent, in fraud of his creditors, constitutes 
no part of his estate; it passes to his grantee, subject only to the right of his 
prior creditors, and no title descends to his heirs or vests in his executor or 
administrator. Only such prior creditors can sue to subject the property to 
their claim. 

(4) Plaintiffs, having a judgment against the estate, and the estate being in- 
solvent, were entitled to subject property conveyed, in fraud of their debt, 
to the payment of their judgment. 

(5) The property so conveyed formed no part of the estate; the county court 
had no control over it, and plaintiffs could maintain their suit in the district 
court, except so far as it claimed to have property descended to the heirs sub- 
jected to their demand. Willis & Bro. vy. Hudson, 656. 
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ESTOPPEL. See Bovunpary, 38. HOMESTEAD, 21. INsURANCE, 1. JUDGMENT, 4 
PRE-EMPTION, 5, PARTITION, 1. PLEADING, 8. PRINCIPAL AND AGENT, 4. § 
PROMISSORY NOTE, 3. 


~ 
st. 


1. Amongst other requisites two must concur, te constitute an estoppel: First 
. . , 


there must have been a false representation or a concealment of material facts - 


second, the party to whom the representation was mad ri in whom the 
material facts were concealed, must have been ignorant of the existence of the 
facts concealed or of the falsit of the representath n (Citing Bigelow on 
Estop., 484; 2 Pomeroy Eq. Jur.) Steed v. Petty, -90 

2. Neither married women nor infants are estopped 7 /azs unless their 
conduct has been intentional and fraudulent. /¢ 


EVIDENCE. See ANCIENT INSTRUMENT. ATTACHMENT, 1, 11. BouNDARY, 8. Coy. 


MON CARRIER, 9,10. CHATTEL MORTGAGE, 1, 2. DEED, 1, 2. EX®cuTors anp 


te Re OSL iy tian anes 


1 
4 ADMINISTRATORS, | FRAUD, 1. MALICIOUS PROSECUTION, 2. PARTNERSHIP, 2, 3 
: RAILWAY Company, 28, 29, 82,33. TAx SALE,1. TRusTs, 1. WARRANTOR, 1, 2 
4 . 
; 1. A parol sale of the lands in controversy was made in 1859; the vendee paid 
: a yoke of oxen on the purchase, made valuable improvements, and in 1863 paid 
; $100 on the purchase. He died, and his widow married again in 1858. The wife 


and her second husband leased the premises to the tather of defendants in 
December, 1868; the land was sold under execution against the original vendor, and 
the purchaser sold to the lessee ; the wife and children of the original vendee brought 
suit against the heirs of the lesse« Held 

(1) The second husband of the ve ndee’s wife, though separated from her, y as, as 
they had not been divorced, a proper party plaintiff. 


(2) As the lessee was'dead and the suit was against his heirs, plaintiffs could no 
t 





testify to conversations and transactions with him, but if such testimony did not 
injure defendants, it was no ground for reversal. 

(3) ‘The rights of the wife could not be affected by declarations of her second 
husband, unless they were made in her presence. (8 Tex., 178.) 

(4) The acts and declarations of the original vendor could not affect the rights or 
his vendee. He had waived time as an essential feature of the original contract, 
and could not rescind that contract without first giving his vendee, or his heirs, distinet 
notice of his purpose to require the purchase money within son rexnsonable period. 

(5) A bill of exceptions te the exclusion of testimony must show what the testi- 
mony would have been, or what was proposed to be proved by the witness. 

(6) In the absence of proof of the interest to be paid by the vendee on the 
balance of the purchase money, the jury was properly instructed to calculate interest 
at 8 per cent. Heirs of Reddin v. Smith, 26. 

2. A book-keeper can not be allowed to explain, as an expert, books not 
shown to have been kept in accordance with any technical or scientific system 
of book-keeping McKay v. Overton, 82 
3. Plaintiff brought suit to cancel a deed made to defendant, claiming that, 
though the deed was absolute on its face, it was in fact given to secure a 
debt due from plaintiff to defendant and a verbal agreement was made to that 
effect. Plaintiff alleged that defendant counseled her not to leave the property 
in the hands of her (plaintiff’s) husband, as he was a dissipated, improvident 


man, incapable of managing the estate, and knowing this to be true, she had 


given defendant the deed to the land. edd: : 
‘ mynos 
(1) That plaintiff could testify as to the mental condition of her husband, 


and even as to his sanity, if she stated the fact on which her opinion was 
based. (Following Thomas v. State, 40 Tex., 60; Holcomb v. State, 41 Tex., 
125, etc.) 
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(2) The recall of a witness to the stand is something within the discretion of 
the trial judge and will not be revised on appeal. 

(3) The fact that an agent of plaintiff told defendant that he had the money 
to pay the debt due from plaintiff, and asked defendant to make a calculation 
as to the amount of the balance and he would pay it, constituted sufficient 
tender under the circumstances, more especially as defendant refused to recog- 
nize plaintiff’s right to reclaim the land by the payment of any sum whatever. 
It was not error to allow the agent to testify as to where the tender was made. 

(4) A map of the land, made by the county surveyor from records not in issue 
between the parties, was admissible to show the location of the land as to 
surrounding tracts, ete. The fact that the map did not contain two small tracts, 
the deeds to which were not recorded, was not sufficient cause to reject it, 
unless the opposite party showed that he was injured by the defect. 

(5) The price at which defendant offered to sell the land immediately after 
it was conveyed to him was no proper criterion of its value, for if it was 
conveyed merely as security, as claimed by plaintiff, he was interested in making 
an early sale regardless of the price beyond his debt. 

(6) The price at which plaintiff sold parts of the same tract prior to her con- 
veyance to defendant was not proper evidence of its market value, as many 
causes may have existed to render the selling price below the market value. 

(7) Since one of de fendant’s witnesses had testified that plaintiff had sold 
some of the same tract at a much lower price than she insisted that conveyed 
to defendant was worth, it was admissible for her to explain what circum- 
stances induced her to make the sales at a sacrifice. Haney v. Clark, 93. 

4. It is well settled that the declarations of a vendor made after the sale, 
and without the presence or knowledge of the vendee, cannot be introduced 
to defeat the vendee’s title to the property conveyed. (Thompson v. Herring, 
27 Tex., 282: Carleton v. Baldwin, 27 Tex., 275, etc.) Winson v. Walker & Co., 108. 

5. The rule applies to other transactions as well as sales, and the decla- 
rations of a lender, made after the loan and without the presence or 
knowledge of the borrower, can not be introduced to prove that the loan was 
simulated. 2. 

6. Where the acts of an agent may be shown to affect his principal, his 
declarations relating to the act made while transacting the business, may or- 
dinarily be shown. /@ 

7. The mere fact that an agent was authorized to buy goods for his principal 
would not authorize the introduction of declarations made by him, unknown 
and unauthorized by the principal, to the effect that he (the agent) was the 
owner of goods then in the store or to be bought. (Story on Agency, 134-139 ; 
1 Greenl. Ev., 113,114.) /@ 

8. See statement of case for matters held not relevant to the issue and 
improperly admitted. The improper admission of evidence which does not 
injure the opposite party is no ground for reversal. Z.&Z.& G. dns. Co. v. 
Ende, 118. 

9. See statement of case for proof held sufficient, to show that an original 
instrument could not be produced, and to allow the introduction of a copy in 
evidence. Continental Ins. Co. v. Pruitt, 125. 

10. In suing an insurance company for loss by fire, when it is necessary to 
prove that proof of loss was made, an exhibit of the papers by which this 
proof was made would, with the other necessary proof, be all sufficient, whether 
such papers contained the original schedule made out, or a copy of it. 72. 

11. When it 


was admissible for a witness to state her surroundings, what 
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INDEX. 


she saw, and the impressions thereby made upon her mind, at a particular time, 
if she at the time gave utterance to those impressions, it was proper to allow 
her to state what those utterances were. Jd. 

12. In a suit against a fire insurance company, where it was admissible to 
show the condition of the burning house at any given time, a witness might fix 
the time by any incident, as by the time he escaped from the ruins; and he 
might state, that when he escaped, tht fire had so far advanced as to render jt 
impossible to rescue other partic s, the positions they occupied in the building 
being otherwise shown. (Jd. 

13. It was inadmissible to prove declarations of a deceased person made, 
sometime prior to the burning, as to the condition of the building /d. 

14. An experienced contractor and builder, acquainted with the construction 
and materials of the house, might give his opinion, as an expert, as to whether 


or not the walls were sufficient to sustain the building 


15. An insurance of a hotel and its furniture, et i not cover “goods 
held on storage.’ Held, that furniture, etc., stored in the hotel, to be used or 
consumed in the business of the hotel, was not within thi eaning of the exemp- 


tion. (May on Ins., see. 242 la 


16. The commissioner of the general land office may give certified sketches 
from the maps in his office, and in many cases they are admissible in evidence, 
T.&P. RvCo. v. Thompson, 186 

léa. Sketches made from field notes on file in the nd office, with a view to 
show that certain tracts are situated as they are represented th nm, are not 


admissible. /a 


17. The d irations and recitals of a person through whom parties claim 
title to land, if made while the title was in him, a lmissible as evidence 
against such parties to show the extent of his title and the character of his 
holding. Han p 7. L. Co., 225. 

18. Where the court is able to ascertain, from the fa of the writing, that 
the whole interest of the grantor was intended to bs yn ve d, it may go out- 
side of the contract, to ascertain the actual extent of that interest Ragsdale 
Vv Mays, 255. 

19. Where a design to misrepresent, from some mot f interest, has been 
imputed to a witness, a former statement, made by him at a time when the sup- 


posed motive did not exist, is admissible in confirmation of his evidence, 
Lewy v. Fisch, 311. 

20. Where there wasa conflict in the evidence, the verdict of the jury will not 
be disturbed by the supreme court ld. 

21. When ar 
third person, the burden of proof is upon the attaching creditor to show that the 


attachment has been levied upon property in the possession of a 


property was subject to the levy, and neither the affidavit in the attachment 
suit, nor the judgment therein foreclosing the lien, is, in a suit for the trial of 
the right of property, between the attaching creditor and a claimant to whom 
the creditor had transferred the property prior to the attachment proceedings 
evidence of a fraudulent intent in making the transfer la 

22. The competency or incompetency of a person to perform a given duty, 
cannot, in the absence of some law so declaring, he made to depend on race or 
color; but, in each case, this must depend upon intelligence to know, and 
ability and disposition to perform, the duties pertaining to any given position. 
M. P. R’y Co. v. Christman, 369, 

23. Proof of facts which show the non-existence of such intelligence, ability 


or disposition, must be made by the party who asserts its non-existence. The 
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law does not presume it because the person whose qualities are the subject of 
investigation may be of one or another race or color; nor is a jury at liberty 
to infer it from such fact. Jd 

24. It is entirely proper, under the practice in this state, for the court to in- 
struct the jury that a fact proved on one side, with no conflicting proof on the 
other, is an established fact. But when, though there may be no conflict upon 
the circumstances in evidence, their sufficiency to establish another fact is an 
issue before the jury, the court ought not to prejudice their determination by 
telling them what might be considered a prima facie case; for that would be 
fixing the weight of a portion of the evidence, and would be an unwarranted 
invasion of the jury’s province. &. P. Co. v. Preston & Smith, 448. 

25. Under section 2 of the act of February 9, 1860, a certified copy of the 
testimonio or second original of an act of saleof land, made and acknowledged 
before a judge of the first instance in 1835, from the records of the county 
where the land is situated, proof of the loss of the original testimonio being 
made, is admissible in evidence for the purpose of showing title to the land, 


| 


notwithstanding the testimonio may have been admitted to record withont 


proot. Td. 


26. A.sued W.S.Whitworth and Mattie W. Whitworth on a promissory note, 
alleging that the note was executed to him by the defendants as a part of the 
consideration for one hundred acres of land sold by him to them, on the alleged 
day of the execution of the note, and praying a foreclosure of his lien on the 
land, as vendor A copy ol the note anda description of the land were ap- 
pends d to the petition, as exhibits; and the defendants were notified to produce 
the deed made to them, or either of them. On the trial, A. introduced in evi- 
dence a note signed by the defendants, which recited that it had heen given 
for a tract of one hundred acres of land, that day conveyed to Matilda W. 
Whitwort! A deed, of even date with the note, and executed by A., convey- 


uf } 


ing to Matilda W. Whitworth the land described in one of the exhibits to the 


petition, and reciting that a note for the same amount, and maturing at the 
same tim is the one sued on, constituted a part of the consideration for the 
land, was then introduced The trial court rendered judgment in favor of A. 
for the amount of the note and interest, and decreed a foreclosure of the lien 
cla 1 Held 
1) That the evidence was amply sufficient to sustain the judgment; 
2) That the fact that the deed produced in evidence was made to only one of 
the d ndants did not prove that the land had not been soldto both; 
l t the ind had been sold to both defendants was an averment not nec- 
essary to |} roved, | ise the lien would exist if the note was for part of the 


purchase money, no matter who was the purchaser or vendee. 


4) That the proof, whilst it failed to establish some of the averments not nec- 


essary to make ut the plaintiff's case, and establishes d some facts not averred, 
did not show a cause of suit different from the one pleaded Whithworth v. 
A n ss 

27. In a suit by one reditor against other attaching creditors for a wrong- 
ful seizure and conversion of property sold by their common debtor, who was 
insolvent, to the plaintiff. in satisfaction of a debt due to him, in’which suit 


the defendants pleaded that the sale was made by the debtor to hinder, delay 
and defraud his creditors,—Ae/d 

(1) That the burden of proof was on the defendants to show the illegality of 
the sak 



































































EVIDENCE—continued 


(2) That the declarations of a third person, beforé 


that he wanted to borrow for the debtor $10,000, and 


by the debtor’s power of attorney, not made in the pré 


the plaintiff, and not showa to have been authorized 
admissible in evidence ageinst the plaintiff. Z2/7s \ 
28. It is competent for a witness to give his opinion a 
to make a will, after having testified to the facts upon w 
icated.. (Citing Garrison v. Blanton, 48 Tex. 301 
29. 


sufficient to support the verdict of a jury against the t« 


r7 


testatrix at the time of making her will. /d2. 


(5) See opinion for evidence improperly admitted 


EXECUTION. See Mortcaces, 1 Pusiic Poricy, 1. 


1. There is no statute in this state forbidding an 


} 


and it may be that a plaintiff who has obtained jud 


against such corporation, is entitled to the same proce 


tion as would be act rae ad to the ere ditor upon whos 

the garnishment is founded Laredo v. Nalle, 369 
EXECUTION SALE. See PurcHAser, 1,2. VENDOR AND 
1. It does not affect the validit of a sale under an 


n the execution failed to show that the owner was ca 


0 
property, 01 wil » pointed it out. or that notice of 
by law. (Howard Nort D lex 200: 5 dn 


Crabtree v. Whit mys 
2. The met fact that there are prior liens ur 


fendant in execution is no justification for failure 


to levy the writ Phe defendant’s equity of redempt 
antl the plaintiff in execution has the right to ha t 
bring, and the proceeds applied to the payment of 
Field, Th & Co., 435 


EXECUTORS AND ADMINISTRATORS. See Estat: 
PARTNERSHIP, 1, 2. WILLIS, 1. 
1. In 1867 two joint administrators gave a joint and 
wert required by the county courtto give anew hond 


new bond died in 1879, having previously deposited a 


with the sureties on his second bond as securii Q 


died in 1872, being largely indebted to the estat 
continued by the remaining administrator under t 
were taken by the surviving administrator to collect t 
by the heirs and an assignee of one of the heirs a 
ties, the surviving administrator, the admiwistrat 
the administrators of the deceased administrator: 


(1) That whether the propert laced in the hand 


} 
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(3) It was a matter of indifference to defendants whether the judgment in 
favor of the assignee of one of the heirs gave him the interest of that heir or 
not; the judgment in favor of the heirs and the assignee would be a bar to any 
further action by them against defendants. 

(4) The statute of limitations, pleaded by demurrer, went to the entire cause 
of action asserted by each and every one of plaintiffs, and if the pleadings 
showed that some of the plaintiffs were laboring under such disabilities as would 
prevent the running of the statute, the demurrer should have been overruled. 

(5) Under the statute, it was the duty of the surviving administrator to 
recover from the estate of the deceased administrator and his sureties any part 
of the estate for which he was accountable. (P. D., 5740; Davis v. Thorn, 6 
Tex., 485.) 

(6) A failure so to do until limitation had run against the right, would have 
been a breach of the bond, for which the surviving administrator and the sure- 
ties would have been liable. 

(7) See statement of facts and opinion for declarations of the deceased 
administrator held to be admissible, and for declarations held not admissible. 

(8) If evidence was produced admissible against the representatives of the 
deceased administrator, but not against the sureties, the sureties should have 
protected themselves by asking a charge to the effect that such evidence could 
not be considered against them, and not by objecting to the introduction of the 
evidence 

(9) The facts that the deceased administrator died testate, that his will was 
probated and an executrix qualified, and that the estate went into her hands 


valued at $10,000, did not authorize a judgment against the executrix individu- 


ally, nor the seizure and sale of property not belonging to the estate. Azeowne 
v. Love, 152. 
9 »<) 


2. Under arts. 1931 and 1932, R. S., executors and administrators have 


extreme powers and discretion in the management of plantations belonging 
to estates represented by them. In fact, it is made their duty to carry on such 
plantations, unless, in the exercise of a sound discretion, the responsibility of 
which is cast upon them, they deem it unadvisable to do so Reinstein v. Smith, 
247 
5. One who, upon the credit of an estate, has furnished money or goods to 
the executor or administrator thereof, to enable him to conduct plantations 
belonging to the estate, is entitled to be reimbursed therefor ld 

4. Such a claim becomes a claim against the estate, which the executor or 
administrator may approve and the probate court may allow and cause to be 
paid, or upon which, in the event this be refused, a suit may be maintained 
in any court having jurisdiction. 2. 
5. A due regard for the rights of such persons as may deal with execu- 
tors or administrators, would seem to require that those interested in estates 
represented by such trustees, if they be of the opinion that the management 
is not prudent or judicious, should invoke the control of the court having 
jurisdiction over the estate, which they have the right to do under the law. 
(R. S., art. 1932) /d. 

6. The case of Me Mahan v. Harbert, 35 Tex., 452, reviewed and found to have 
been controlled by a statute (Pas. Dig., 1130) differing in some respects from the 
present statute, and, therefore, not authority in this case. J/@ 


EXPERTS. See Evipence, 2,14. RAILROADs, 29. 


FACT CASES. See CHATTEL MORTGAGE, 3. PARTITION, 2. 




















































FORECLOSURE. See Jupcmenrt, 1. 









































FRANCHISE. 


1. The franchise of collecting tolls on all freight passing over a certain channel 
was granted to the city of Corpus Christi; Morris & Cumings contracted with the 
city to act as her agents in constructing and maintaining the channel, to take 
bonds of the city in payment, to collect tolls on freight passing over the chan- ; 
nel, and with the money thus collected to pay off the bonds. An information 
in the nature of a guo warranto was filed against the city and Morris & Cum. 
ings, to oust them from the franchise The city disclaimed any interest in the 
franchise, and the suit was dismissed as to it. //e/d 

(1) That Morris & Cumings’ enjoyment of the franchise could not be taken 
from them by legislation, or even judicially, unless forfeited for some cause 


which in law would entitle the state to recall the franchis The ageney and 
contract would be at an end and the privilege would reve to the city when the 
bonds should be paid. 

(2) If the contract between the city and Morris & Cumings was invalid. it did 
not defeat the franchise, so far as the city was concerned ~ Tex., 728), but the 
city was responsible for the acts of its agents, and clr misfeasance or 
non-feasance worked a forfeiture of the franchise, t} ty’s reversion in the 


tolls was destroyed. 


(5) The city could not be deprived of so valuable a right thout a hearing in 
court, and it was a necessary party before any udg nt of uster could 
be rendered. The disclaimer of interest by the city did t alter the case. 

(4) It is extremely doubtful whether a municipal corporation can, by a mere 
disclaimer, surrender a franchise in which not only the « tion, but a large 
portion of the state’s population residing without the cit mits, as well as of 


the commercial world, are interested. 


(5) The disclaimer was not equivalent to a judgment against the city, and the 
dismissal following upon it placed her in the same tion as if she had never 


been sued. 


(6) The case could not proces d to judgment without t sence of the city 
even with the consent of the other defendants Ay ent would be 
of no avail to forfeit the franchise, and the erro i ¢ it would he 
fundamental in its character, and wou be noticed it 1 assignment. 
Morris & Cumin v. The State, 53. 

2. See statement of case and opinion for facts held not sufficient to disqualify 


a presiding judge. Jd. 


FRAUD. See ASSIGNMENT FOR CREDITORS, 1,2,3. ATTACHMENT, I EVIDENCE, 21. 


EsTATES OF DECEDENTS, 9. HOMESTEAD, 20,21. INSURANCE, 1. INSOLVENT DEBTOR, 
11. JURISDICTION, 2,4. Promissory NoTE, 3. PLEAI a VoID AND VOID- 
ABLE, l. 

1. When a sale is procured bv the fraud of th end , th right to re- 
scind exists, but if the sale is without fraud,the vend s merely the right 
to repossess the goods, and thereby cause his lien for the irchase money to 
become availabl« Allyn & ( v. Willis & Bro.-65 

2. In the former case the right to recover the pric nsistent with the 
right to rescind, in the latter the right to recover the fthe thing sold, 
and to seize it to enforce its payment, are not inconsistent ld 

3. If the vendor has notice of the fraud which entitles him to rescind the sale, 


and yet institutes an action to recover the vali yf t is, he is barred ’ 
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FRAUD—continued. 
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from afterwards bringing an action to rescind the contract of sale. The two 
actions are inconsistent. Td. 

4. See this case for facts held sufficient to establish a fraudulent combina- 
tion between the executor and a purchaser at probate sale, such as to author- 
ize a court of equity to charge the property in their hands with a trust in favor 
of devisees under the will, and for facts held sufficient to relieve a party from 
the charge of laches. Fisher v. Wood, 199. 

5. The fact that article 2465, Revised Statutes, declaratory of the illegality of 
conveyances made to defraud creditors, only declares such contracts void as to 
creditors, does not strip such a transaction of its fraudulent character, or give 
to it standing as a valid contract which the courts will enforce. Davis v. 
Sittig, 497. 

6. Noaction arises, either at law or in equity, from an illegal contract. If 
it has been voluntarily performed, a court of equity will not, in the absence of 
controlling motives of public policy, grant its aid by decreeing a recovery back 
of the money paid or the property delivered; but as long as the contract is 
executory, it cannot be enforcedin any action Wrought directly upon it. And 
this is so, for reasons of public policy, and not from regard for the interest of 
either party to such a contract. Jd. 

7. The fact that an illegal contract may have been executed by one party, 
furnishes no reason why the other should be compelled to execute his part of 
it, remaining executory. Jd. 

&. See opinion for acts of the firm, net themselves fraud, but strong badges 
of fraud, to be considered by the jury in determining the dona fides of the 
transaction. /ackson v. Hardy, 710. 


FRAUDULENT CONVEYANCE. See EsTATEs OF DECEDENTS, 9. 
FRAUDULENT REPRESENTATIONS. See Fraup, 1, 2 


-- 


FRAUDULENT SALE. See Estates or DECEDENTs,9. FRAupD, 1, 2, 3. 
GAMBLING IN FUTURES. 


1. Acontract for the sale of goods to be delivered at a future day is valid, 
even though the seller has not the gooods ner any other means of getting 
them than to go into the market and buy them; but such a contract is valid 
only when the parties really intend and agree that the goods are to be delivered 
by the seller and the price is to be paid by the buyer. Seeligson v. Lewis & 
Williams, 215. 

2. If, under the guise of such a contract, the real intent of the parties be 
merely to speculate in the rise or fall of pricés, and the goods are not to be de- 
livered but one party is to pay to the other the difference between the contract 
price and the market price of the goods at the date fixed for executing the 
contract, then the whole transaction constitutes nothing more than a wager, is 
contrary to public policy and is void. 2. 

8. See opinion in this case for a plea held to allege matters such as, if true, 
would constitute a contract made for the sale of a commodity to be delivered 
at a future day, a mere wager or gambling contract. /d. 

4. When a broker is privy to the unlawful design of the parties to an illegal 
contract and becomes an actor through whom the thing is to be done, and con- 
tracts to perform the acts necessary to its achievement, he is farticeps criminis 
and cannot recover for services rendered or money paid by him on behalf of 
either in furthering the transaction. /d. 

5. If the course of business be such that the broker is expected to make 
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GAMBLING IN FUTURES —continued. 


advances of money, then his employment is a request to him to do what the 
course of business requires, and the liability to repay him will depend, not upon 
whether the promise to pay was made before or after the transaction in which 
the advances were made, but on whether that transaction was legal or illegal 
The law implies a promise to pay when ’ pers » reques  § 

1 ‘ promise pa) he one per on, at the request Of anotner, 
discharges for the latter a legal obligation to a third person or performs for 
him some lawful service ; but when the request is to do some act illegal in itg 
nature, and out of the act itself springs the claim of one of the actors, then 
no promise to pay can arise in favor of the actor from his compliance with 
the request, for in such case there is no valid considerstion to support a 
promise, express or implied. d. 

6. As between parties to illegal transactions, no one of them can recover 
for anything done or promised in carrying out the illegal enterprise. It ig 
immaterial what the form of the undertaking may be, such acts, whether they 
consist in services or in the expenditure of money, on request, cannot consti- 
tute a valid consideration. 2. 


GARNISHMENT. See Execution, 1, 


1. In a garnishment proceeding against an insurance company the affidavit 
alleged that the agent of the company was indebted to defendant, but not that 
the company itself was. eld: 

11 
i 


(1) That this al 


natural person, and though a corporation acts alone through its agent, ye 
i t J , 


egation would not be allowable in the case of the agent of a 


when sued or cited, it can not be breught into court by allegations or writs 


against its agents. (Ins. Co. v. Seeligrow., 59 Tex., 3.) 

(2) In garnishment proceedings as well as suits, a court can acquire no juris- 
diction over a corporation through a petition filed against its agent 

(8) An appearance and answer by the corporation might cure an imperfect 
writ, but not the vital defects in the affidavit. 

(4) The garnishment should have been quashed. Sow v. Continental Ins. 
Co., 51. 

2. In the absence of any statute providing that municipal corporations shall 


be exempt from garnishment, acity, like an individual or private corporation, 
is subject to the process of garnishment for any ordinary debt it may owe to 


a third person. City of Laredo v. Nalle, 359. 


GROWING CROPS. CoMMUNITY PROPERTY,9. RAILROADS, 25 


GUARDIAN AND WARD. See Estates oF DECEDENTS. JUDGMENT, 1,4. JURISDIC- 


rion, 5. LIMITATION, 1. 

1. A guardian is not liable for failing to sue the sureties upon his predeces- 
sor’s bond for money fairly expended by their principal for the benefit of his 
ward, though the vouchers were not in proper shape. Over such testimony he 
could not have recovered against the sureties, and the vouchers may be intro- 
duced in evidence to show that he was not in fault in not suing them. Young 
v. Gray, 99. 

2. Plaintiffs charged that the final account of guardian, showing the credits 
evidenced by vouchers, had been improperly approved. /e/d:- That the burden 
was on the plaintiffs to prove errors in the account, and the admission in 
evidence of vouchers, offered by defendant, not proven up or allowed, if error, 
was immaterial. /d. 

3. In a suit against aguardian by his ward for waste‘ and conversion of the 
latter’s estate, the ward will be charged with a knowledge of all such facts 
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GUARDIAN AND WARD—continued. 
relating thereto as are disclosed by the records of the probate court in which 
the guardianship is being conducted. Parish vy. Alston, 194. 

$. The county court may, of its own motion, for cause, make an order removing 
the guardian of a minor; and where such an order is made bythe court on the 
petition of some person interested in the minor, it is not invalid because of the 
petition’s being defective. Cherry v. Walls, 442. 

5. Sub-division 3 of article 2615, Revised Statutes, applies as well to guardians 
of the person as to guardians of the estates of minors; and a judgment remov- 
ing a guardian of the person, which assigns as the ground therefor, that such 
guardian had misapplied property of the ward, committed to his charge, states 
a good cause for removal. 2. 


}OMESTEAD. See PRE-EmMPTION, 1, 5. 

1. Art. 3174, R. S., was intended to except homestead liens from such provisions 
only of the preceding articles as allowed a lien to be created when the contract 
was not in writing, and not executed, and privily consented to by the wife. Resort 
must be had to the other articles to determine the place and manner of recording 
liens on homesteads, and there is no reason for not resorting to them.to ascertain 
the time within which the record should take place. Cameron & Co. v. Marshall, 7. 

6. Under the constitution of 1845, a lien upon the homestead, given by the 
husband, or by the husband and wife, which could be effective only through 


the instrumentality of a forced sale, was not void or voidable, but inoperative. 


(Sampson v. Williamson, 6 Tex.) If the lien could be foreclosed without a 
forced sale it was valid and effective. (Bomack v. Sykes, 24 Tex., 217 ) luge 


and Boring v. Cain, 75. 

7. The lien could be foreclosed by forced sale of the property if the home- 
stead use had ceased at the sale of the property. (Lee wv. Kingsbury, 13 Tex, 
68; Stewart v. Mackay, 16 Tex., 56.) /d. 

8. The constitution of 1869 was not different in these respects from that of 
1845. (Jordan v. Peak, 38 Tex., 429; Petty v. Barrett, 37 Tex., 84.) Jd. 

9. Under the constitutions of 1845, 1865 and 1869, in order for several city 
lots to constitute one homestead, they had to be used for homestead purposes, 
not as places of business for the head of the family. ([ken & Co. v. Olenick, 
42 Tex., 195; overruling Hancock v. Morgan, 17 Tex., 582, ete.) Jd. 

10. The constitution of 1876 extended the exemption to the place of business 
of the head of the family, and it was declared that no mortgage, trust deed or 
other lien upon homesteads, ‘“‘ shall ever be valid,” and hence they could never 
be operative, whether made by the husband or by the husband and wife. Jd. 

11. What cannot ‘ever be valid” is never valid, and what is never valid is 
always void. No distinction was intended between mortgages and other liens, 
and sales involving conditions of defeasance. (Former Texas decisions re- 
viewed, and California decisions considered.) /d. 

12. See statement of case for facts held insufficient to constitute abandon- 
ment of homestead. Jd. 

13. A husband, without the concurrence of his wife, may divest his place of 
business of the homestead protection by abandonment, and then himself .convey 
it, but he can not make a deed of assignment to it before abandonment without 
the consent of his wife, in legal form. (Miller v. Menke, 56 Tex., 589, approved.) 
Id. 

14. See opinion for facts held insufficient to constitute a tract of landa home- 
stead. Crabtree v. Whiteselle, 111. 

5. Anassignment of property for the benefit of creditors cannot convey 
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HOMESTEAD —continued. 
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HOMES rTEAD—continued. 


20. The equities between the original parties to a mortgage cannot avail the 











mortagor in a suit on the secured negotiable note to foreclose the mortgage, 
even if it results in the encumbrance of the homestead, if those entitled to the 
exemption have caused this result by their own deliberate fraud. Hetdenheimer 
Bros. v. Stewart, 32 

Yl. If the owners of the homestead .simulate a transaction, in which a 
negotiable note would be secured bya valid and meritorious lien on the exempt 
estate, and their artifice succeeds in imposing upon an innocent party, they are 
estopped from denying the truth of their solemn statements, and cannot be 
permitted to prove that a lien their acts had declared to be validis void because 
their acts were false la 

2Zla. A. 8.,a man of family, owned, in Austin county, acountry homestead 
consisting of eighty-five acres of land contiguous to a certain other tract 
of seven hundred and one and one-half acres in the same county. Of 
the latter tract, the father of A.S. owned two hundred acres and W.S.:a brother 
of A.S., the balances There had never been a formal partition or designation 
between W.S. and the father, of their respective interests, yet the latter occu- 
pied as his homestead that portion of the tract lying nearest to the homestead 
tract of A. S. In 1877, W. 8S. died, leaving a will, in which A. S. was named in- 
dependent executor, and one of the devisees. The will directed the executor, 
after paving the testator’s debts, to keep the residue of the estate under his con- 
troland management during the life-time of their father, and out of the rents and 
revenue to furnish him (the father) support and maintenance, and after the 
the father’s death to partition the testator’s interest in the land amongst 
himself and the other devisees, his interest therein to be one hundred acres. 
On his brother’s death, A. S. took possession of the land and managed it until 
his father died, September 5, 1881, and for some little time thereafter, renting 
portions of it, and cultivating a portion of it, himself. He also cultivated por- 
tions of it in 1881 and i882, and, after partition amongst the devisees in 1883, 
he enclosed the part allotted to him and has ever since claimed and used it as 
part of his homestead A.S., by the death of his father, also acquired thirty 
acres out of the latter’s homestead of two hundred acres. He had been induced, 
by a promise of his brother that he would devise him an interest in his land, to 
locate and erect homestead improvements on his original tract contiguous to 
that of his father and brother, and had, from the first, determined to make the 
interest which he was to acquire from his brother a part of his homestead. in 
May, 1880, L. recovered judgment against A.S.,in the county court, for $402.46, 
and, September 8, 1881, execution was levied upon the land which had been 
devised the latter by his brother, reduced, by reason of debts against the estate, 
to eighty-seven and one-fifth acres. Subsequently, the land was sold by the 
sheriff to satisfy that judgment, when L. became the purchaser A.S. informed 
L. before the sale, that he claimed the land as a part of his homestead. edd: 

(1) That the contiguity of the tract upon which A. 5S. lived to the tract in 
which he had an undivided interest, in connection with the facts manifesting 
his intention to make his interest in the latter tract a part of his homestead, 
was sufficient to clothe the land in controversy with the character of homestead, 
at the time L. caused execution to be levied uponit. Such would be the re- 
sult, although the use might not have extendedtothe particular part of the un- 
divided tract, which was subsequently set apart to A.5., in the partition: 
(Citing Clements v. Lacy, 51 Tex. 150; Jenkins v. Volz, 64 Tex. 639; Brown v. 
McLennan, 60 Tex. 43.) 

(2) The fact that, in the partition, A. 8S. received out of the tract of 
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HOMESTEAD—continued. 


land in which he took an interest through the will of his brother, a tract sepa- 
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Luhn v. 
22. In the designation of the homestead of a family, article 


sec. 51.) 
»» 


Statutes, applies only when the 


on which he 
Stone, 439. 


lived, did 


not affe 


tracts of land than is exempted from forced sale. 
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INJUNCTION—continued. 
" ig not entitled to an injunction restraining the usurper from discharging the 
duties of the office or enjoying its emoluments, during the pendency of the suit. 
McAllen v. Rhodes, 348. 
INSURANCE. See CHARGE OF CourT, 3. Evipence, 10, 12, 13, 15. 

1. A verbal application for a policy was made tothe general agent of a 
foreign insurance company and the policy issued. It was not shown that 
the application was transmitted, or was required to betransmitted, to the 
home office, nor was it claimed that the policy was void for want of power in 
the agents to do whatever the principal might have done in reference to the 
issuance of the policy in question. A dispute afterwards arose over the title 
to the property insured, but the agents knew the facts when the policy issued. 
Held 

(1) That under such a state of facts the acts of the agents were the acts of 
the principal, and the knowledge of the agent as to any fact affecting the risk 
was the knowledge of the principal. (Miner v. Ins. Co., 27 Ind., 698.) 

(2) To deliver a policy with full knowledge of facts upon which its validity 
may be disputed, and the to insist upon these facts as ground of avoidance 
is to attempt a fraud. This the courts will not aid, but will decide that there 
was an intent to waive the known ground of avoidance. (May on Ins., sec. 





497; Wood on Fire Ins., sec. 497; Ins. Co. v. Lyons, 38 Tex., 253, etc.) 

(5) The cOmpany, by receiving the premium fire insurance with knowledge of 
the true state of title of the property insured, was estopped from denying the 
right of the insured to recover on the ground that his interest in the property 
was other than the entire, unconditional and sole ownership for his own use. 


L.& L.& G. Ins. Co. vy. Ente, 118. 
INTEREST. See Contract, 5. EvipeNce,1, PARTNERSHIP, 3. TAXATION, 8. 


1. In rendering judgment upon facts found by the jury, the court cannot 
add a fact not included in the verdict, as interest on the sum found, where 
interest did not follow as an incident, even though the uncontradicted testi- 
mony showed the fact so found by the court. Azken v. Jefferson, 137. 

2. The verdict must constitute the basis of the judgment, and the court 
must look to it alone. The judgment is the conclusion of law upon the facts 
of the case as found by the verdict. (Claibome v. Tanner, 18 Tex., 68.) 2. 

8. Interest is not such a legal incident to a sum, found by a jury to be due 
plaintiff from defendant as the proceeds of a crop, that the court can add it to 
the principal in its judgment, without a finding of the jury. /2. 


JUDGMENT. See Appeal, 3,4. ALLEGATA AND PRoBATA, 1. APPEAL Bonn, 1, 2, 3. 
4. CITATION, 2. FRANCHISE, 1. HomesTEAD, 5. INTEREST, 1,2,3. PLEADING, 5, 
SEQUESTRATION, 3. WARRANTOR, 1, 

1. The guardian of a ward mortgaged the land in controversy to the sureties on 

his bond to indemnify them against loss, reserving the right to dispose of the land 

for “the best price and upon such terms as he might see proper.”’ Later on he 
gave the guardian who succeeded him a general power to sell the land. The second 
guardian recovered a judgment against the first guardian and his sureties, and had 

a decree foreclosing the mortgage. He then sold the land under his power of 

attorney from the first guardian to the parties under whom defendants claimed. 

The heirs of the ward brought suit to revive the judgment and to cancel denfend- 

ant’s deeds. The judgment was revived and the heirs of the ward bought under 





it. The mortgage had been recorded, but the original judgment, foreclosing it, had 
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JUDGMENT—continued. 


not been at the time of the sale tothe parties under whom defendants claimed. Afed@- 

(1) That if the original defendant was dead, his vendees, claiming in subordination 
to the original judgment lien, should have been made defendants in a ser Sactas 
brought to revive that judgment. (Schmeltz v. Garey, 49 Tex., 49.) 

(2) If he was not dead, the weight of authority is that they were not necessary 
parties. (Freeman on Ex., sec. 87, etc.) , 

(3) A revival of the judgment cut off only such rights as accrued prior to the ren- 
dition of the original judgment, and did not interfere with rights subsequently 
acquired, since the holders of these rights were not before the court ; 

(4) The court could not correctly charge the jury that since the rights of the 
defendants had not been adjudicated in the sctre facias suit, the plaintiffs could not 
maintain an independent action against them 

(5) The title of defendants did not depend upon the failure to record the original 


judgment, but upon the authority of the second guardian to make the sale when he did, 


(6) The original judgment of foreclosure cancelled the right to sell reserved to 
the m yrtgagor, and any subsequ ‘nt sale by him was invalid as against the mortgagees 

(7) After the judgment of foreclosure the second guardian could have sold the 
land, subject to the lien, under his power of attorney from the first guardian, or could 
have had it sold under the decree of foreclosure. 

(8) All of his transactions in reference to the lands occurred under and by virtue 
of his guardianship, and any sales made by him after the death of his ward con- 
veyed no title. 

(9) The general right to sell subject to the lien, which mortgagors possess, unless 
restrained bythe terms of the mortgage, is not a personal trust, and there is no legal 
obligation resting upon them, without an agreement to that effect, to apply the pro- 
ceeds of sales to the payment of the mortgage debt. 

(10) A legal obligation vested in the second guardian, however, though he sold 
under a power from the first guardian, to apply the purchase money to the benefit of 
his ward. If he failed to do so the recourse was upon him and not his vendees, 
Robertson v. Coates, 37. 

2. Plaintiff sued nine defendants in trespass to try title to ré in undi 
vided 1200 acres out of atract of 2000, and for partition. In January, 1882, judg- 


ment by default was taken against defendants, C and W, and it was adjudged 


that plaintiff recover of them twelve-twentieths of the land described in his 
petition. The cause was contfhued as to the other defendants, and in Decem- 
ber, 1882, C and W filed a bill of review praying that the judgment against them 
be set aside, and they permitted to answer; in July, 1883, W filed an answer 
purporting to be an amen@ment of his original answer filed in June, 1882; and 
on the same date plaintiff filed exceptions and answer to the bill of review. 
In July, 1885, the cause went to trial between plaintiff and all the defendants, 
and judgment was rendered for all the defendants except W; as to him, it 


recited that at a former term judgment by default had been rendered against 


him, and no legal cause had been shown to set it aside; and it appearing to 
the court that his interest in the land was 100 acres, setting it forth by metes 
and bounds, it was ordered that plaintiff recover of him the 160 acres so 
described, and costs The land recovered of W was in t east half of the 


2000 acres, and the court found that plaintiff had po title tot 
tract. Held 

(1) That allowing C and W, to plead to the action and introduce evidence at 
the trial, brought them before the court as effectually as if the court had 


iat part of the 


formally set aside the default 
(2) A defendant against whom judgment by default stands, has no right to 
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JUDG™M ENT—continued. 





JURISDICTION—See Appeat Bonn, 1, 2, 5,6. AppeaL, 1, 2. County Bounpary, 1, 5. 





plead or introduce evidence to defeat.the suit ; and the action of the court in 
allowing C and W to appear in the suit, and rendering judgment in favor of 
C, was treating the judgment by default as set aside. 

(3) If the judgment by default against C could be annulled without a formal 
order, by an act of the court inconsistent with the existence, this occurred 
when he was permitted to plead in the case, and before the entry of the final 
judgment. If this set aside the judpment as to C, it set it aside also as to W. 

(4) The additional fact that the court held plaintiff had no title to the land 
claimed hy W, yet allowed him to recover from W, made the judgment clearly 
unjust. 

(5) W’s claim was not described in the petition, or designated as to quantity 
or field notes in the answer, or statement of facts, and the court clearly erred 
in granting a recovery against him as to any specific tract. Watson vy. Harris, 61 

3. A party is bound by the judgments, but not by the logic, of courts. He 
is not forced to complain of a decree that satisfies him, merely because he 
knows that it hasresulted from premises not involved, not proved, or not true 
Sheffield v. Goff, 354. 

4. See this case where it is held that the judgment of the county court, re- 
stating the final account of a guardian, does not estop the guardian from as- 
serting, in a subsequent proceeding against him by his wards, that property in 
his custody is not a part of the trust estate. /d. 

5. When, in the exercise of lawful power, a court has rendered a final judg- 
ment, it must be held conclusive between the parties thereto, except in a pro- 
ceeding appellate in character, unless some ground other than that it is prob- 
ably unjust is shown, which, under the settled rulesof law, is deemed sufficient 
to authorize a court of equity to re-examine the case. Harn v. Phelps, 592. 

5. To entitle one to a decree in a separate proceeding brought to set aside a 
judgment in a suitin which she was a party, rendered by a court having jurisdic- 
tion of the subject-matter and the parties, she must show that she was pre- 
vented from urging against the judgment of which she complains objections 
which would or ought to have prevented its rendition; and that such pre- 
vention resulted from fraud, accident, or the acts of the adverse party, without 
any fault or negligence on her part. /d 
7. If the amount of recovery stated in figures in a judgment differs from that 
stated in writing, but the recitals in the judgment itself show the former to be 
the true amount, the erroris not sufficient cause for the reversal of the judg- 
ment. Cave v. City of Houston, 619. 

COMMUNITY PRopPERTY, 7, 20, 19. EsTATES oF DECEDENTs, 5, 8,9. EXECUTORS 
AND ADMINISTRATORS, 1. GARNISHMENT, 1. HOMESTEAD, 4. LIEN,3. PRACTICE 
in District Court, 5,7. Quo WARRANTO, 1, 2. 


1. Suit was brought in a district court to recover a balance of $127.80 on account 
for materials used in constructing improvements on a homestead, and to foreclose 
the mechanic’s lien. The lien proved defective, but the court below gave a per- 
sonal judgment against defendant for the $127.80. e/d, that the lien being of no 
effect, the court had no jurisdiction, and erred in giving the personal judgment. 
Cameron & Co. v. Marshall, 7. 

2. Under the constitution of 1876 district courts have no original jurisdiction 
or general control over county courts, and the decrees of a probate court, 


through which a sale of property belonging to the estate of a deceased per- 
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JURISDICTI¢ y)N—continued. 


son has been made, cannot be set aside by an original proceeding in the district 
court. Such decrees, although obtained by fraud, if the fraud does not go to 
the jurisdiction of the court making them, must stand, unless set aside by 
some proceeding appellate in its character, if this be sought in the distriet 
court. (Citing Franks v. Chapman, 60 Tex., 46). Fisher v. Wood, 199. 

3. Where, however, at a sale of property under the decree of a probate court, 
the executor and another have fraudulently combined together to deprive of 
their rights those interested in the estate of a deceased person, a court of 
equity will charge the property in their hands with a trust, and will constitute 
them trustees for those entitled to the estate. To do this, it would not be 
necessary to set aside the decrees of the probate court ordering and confirm- 
ing thesale. /d. 

4. The district courts of this state, in the exercise of their original jurisdiction 
and general control over executors, administrators, etc., and of their equity 
powers, under the constitution, while they leave the legal title standing as 
directed to be made under the orders of the probate court, will, upon proper 
averments and proof, affect the fraudulent purchaser with a trust and compel 
him to hold the property as trustee for those entitled to it; and it matters not 
whether the fraud which calls this equity power of the court into-operation 
occurred in procuring the orders in probate through which the sale wag 
directed to be made or in the sale itself, or in the making of deedsin 
of the order of confirmation. /7@ 


violation 
5. The district courts of this state, in the exercise of their equity powers, 
have the authority, where the rights of dona Ade purchasers have not inter- 
vened, to cancel a conveyance made by an executor in violation of the 
order of the probate court confirming a sale of land, when necessary for the 
protection of devisees, heirs or creditors ef an estate, and they have this 
authority, notwithstanding a similar power may exist in the probate court. Jd. 

6. The authority conferred upon county courts by Art. 2688, Revised Statutes, 
order a guardian, when his final account has been approved, to turn over the prop- 
erty in his hands to those entitled to receive it, necessarily embraces the juris- 
diction to determine what property in his custody is held by him in his official 
capacity. Sheffield v. Goff, 354. 

7. That an administrator, against whom and certain creditors of the 
estate being administered by him the county court has rendered judgment 
in a contest therein pending between the administrator and such creditors, on 
the one side, and the widow of the decedent, on the other, touching her claim 
to certain property of the estate, as part of her homestead, has failed to perfect 
his appeal to the district court, does not deprive the latter court of full ‘juris- 
diction of the case on appeal prosecuted by the creditors who were parties to 
the proceeding in the county court. Aauffman v. Ruhil, 723. 


LACHES. See Bounpary. Zz. FRaup, 4. 
LAND. See Bounpary, 1 LIEN, 1 VENDOR AND VENDEE, 3, 4, 5, 6, 7 


1. The natural and ordinary meaning of the phrase ‘‘interest in lands” 
includes the entire right held in them, and the conveyance of one’s interest 
in land, without qualification, will be construed to carry with it all the rights 
of the grantor therein, which cannot be varied or contradicted by parol evi- 
dence. Ragsdal Mays, 255. 

2. Certainty to a common intent is all that is required in an agreement to 
convey land, and a contract whereby one person agrees to convey his interest 


in his lands in certain counties therein specified, to another, sesses that de- 


gree of certainty, and is sufficient to support a suit for specific performance. /d. 
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LAND CERTIFICATE—See Estates oF DECEDENTS, 8. 





1. A party located lands and returned his field notes to the land office with 
the accompanying certificates ; afterwards he filed corrected field notes in the 
land office. eld - 

(1) That if the second survey covered land which could not have been embraced 
in the survey first made, under the location on which it was made, it was neces- 
sary for the parties to proceed as in an original appropriation of land. R.S. 
Arts. 3894, 3901. 

(2) If the location originally made would cover the land embraced in the 
survey last made, then, notwithstanding the first survey and the certificates 
were still in the general land office, the first survey could be corrected so as to 
conform to the original location. 

(3) The locator would lose no right through the fault of the surveyor, 
through which the land actually located was not covered by the first survey, 
unless he induced some subsequent locator to appropriate the land not cov- 
ered by the first survey. 

(4) In the absence of evidence to the contrary, it should be presumed that 
the first survey was made in accordance with the location. 7Zex. & Pac. R’y Co. 
v. Thompson, 186 

2. Covering a part of a survey with two certificates and accepting a patent 
under one of them, in the absence of some further fact showing an intention 
not to claim that part of the survey not covered by the patent, cannot operate 
as an abandonment of the location and survey, in so far as the land contained 
in it, and not covered by the patent, is concerned. /d. 

3. In making surveys for patents to surveys 1, 2, 3, 4, and 5, the surveyor 
did not actually survey the tracts ; survey 1 called to begin at an object situ- 
ated by course and distance from a certain corner of survey 146, the object 
being the same called for as a corner of the S. grant ; survey 2 called for the 
same objects for one of its corners as were called for in the O. grant, but 
neither the S. nor the O. grant were called for by name; surveys 1, 2, 3, 4 
and 5 called for each other. At the time the surveys were made the maps 
then in use showed the S. and O. grants to be situated at points which 
would have made the calls for objects at their corners proper for corners of 
surveys ] and 2; the S. and O. surveys were actually located at different 
places from those represented on the maps. Ae/d- 

(1) That the locality of surveys 1, 2,3,4 and 5 did not necessarily depend 
upon the true localities of the S. and O. grants, objects at the corners of which 
were called for by mistake. Boone v. Hunter, 62 Tex. 

(2) If the corner of survey 146 was actually established on the ground, or 
could be established from other calls, the true position of tracts 1, 2, 3, 4, 
and 5 might be established. /2. 


LEVY—See ATTACHMENT, 6,15, 19. ExercuTIon SALE, 2. 


LiIEN—See ExecuTIon Sag, 1, 2. HomesTEAD, 6, 7,17. MECHANIC’s LIEN. TAXATION, 








9. VENDOR AND VENDEE, 7. 


1. A corporation may, under the law, acquire a lien for machinery, material, 
fixtures, ete., furnished, the same as an individual Fagan & Osgood v. Boyle Ice 
Machine Co., 32 

2. A creditor who, at the time-of the appointment of a receiver, has a lien, 
under the statute, for materials, machinery, etc., furnished, may record his con- 
tract, and thus fix and secure his lien, after the receiverhas been appointed. 






















































INDEX. 





LIEN—continued 


The recording of the contract after the appointment does not newly encumber 
the property, but simply fixes and secures upon it an already existing lien. Td. 

3. The statute gives one a lien on land in the state for the price of materials 
to be used in the erection of an improvement on the land, notwithstanding the 
sale and delivery of such materials may have taken place beyond the limits of 
the state. /d. 


LIMITATION—See Bounpary, 2, 3. PARTNERSHIP, 3. PLEADING, 3. PRomIssory 


Nore, 1. TRESPASS TO TRY TITLE, 15, 16. 


1. In 1859, A. qualified as guardian of the person and estate of M, hig 
grand-daughter, then only four years old, and at once took possession of her 
estate, which consisted of unimproved lands, seventeen slaves, and other per- 
sonal property. Shortly afterwards, A. converted into money the whole estate, 


except the slaves, whose use he had until their emancipation in 1865, and 


whose yearly hire was worth $1,100, realizing therefor about $10,000. After 
the death of her parents in 1858, M. lived with her guardian until April, 1872, 
when she married P. and changed her place of residenc: Subsequent to 
M.’s marriage, A. paid her $1,000 and conveyed to her two city lots worth 
$2,000, which was all she ever received from her estate \. died in 1879, 
possessed of a large estate and leaving a will, but without having settled 
with his ward or having filed a final account of his guardianship; and soon 
thereafter his will was admitted to probate, H. qualifying as executor there- 


under. Ina suit instituted Sept. 16, 1881, by M. and P. against A.’s executor 
for balance due her from A. as her guardian, and not accounted for Held: 
(1) That the plaintiff’s claim was barred by limitation 
(2) That the ward’s marriage, by the terms of the statute then in force 
(Pasch. Dig., art. 6928), put an end to the guardianship, and made her, in legal 


contemplation, of full age, though in fact a minor iting Thompson vs. 


Craig, 24 Tex., 582). 
(3) That the relation ¢ 


his ward depended for its existence entirely upon the existence of the guar- 


f trustee and cestui que trust between the guardian and 


dianship, and ended with the termination of the latter 

(4) That the waste and conversion complained of in the petition having 
occurred during the existence of the guardianship, the ward’s cause of action 
then accrued, and limitation began to run from the date of her marriage. 

(5) That one disability cannot be connected with another for the purpose of 
extending the period of limitation Parish vy. Alston, 194 


2. If a tract of land has its lines and eorners actually established on the 
ground and the claimant makes a deed to it in reference to those lines and 
corners. the deed covers the land and may be made the basis of five years 


limitation, though it may contain an incorrect call for the beginning corner, 


estimated from a certain corner of a designated surve J v. Powers, 207. 

8. In November, 1871, B., E. & T., as trustees of a religious association, 
entered into possession of a lot in the town of Corpus Christi, Texas, under a 
deed to them from J., and the and their successors have ever since contin- 
uously occupied and used the property as a place of public worship In 1849 


suit involving the title to the above mé ntioned lot was institutedin the United 
States circuit court, at Galveston, by D. against K., which resulted in a decree 
vesting the title in D. One of the links in the trustees’ chain of title is a deed 
executed by K., in 1852, pending the suit between him and D. in the United 


States court. In an: action of trespass totry title, brought in 1882, for the 
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LIMITA rlON—continued. 
lot by S., who derives title through D., against W., G. & P., the successors of 
B.. E. & T. Held 
(1) That the plaintiff's right of action was barred by limitation; 

(2) That as the plaintiff relied on 4s pendens as matter to defeat the defend- 
ant’s plea of limitation, it was incumbent on her to show, not only that suit 
was pending at the time the deed made by K. in 1852 was executed, but also 
that this condition of things continued down to such period of time as would 
preclude the defense of limitation 

(3) That although there may have been “Zs fendens in 1852, yet, in the 
absence of proof to the contrary, it will not be presumed but that it ended in that 
year, or at least at some time sufficiently leng before the institution of this 
suit in 1882, as to have made available to the defendants, under their deed 
executed in 1871, even the longest period of time prescribed by the statute. 
Sidbury v. Ware, 252. 

4. Acertified copy of a decree of another court, though found in the transcript, 


will not be considered by this court for any purpose, unless the same has been 





made a part of astatement of facts or bill of exceptions, or has otherwise been 
so made a part of the record in the cause as to authorize the court to con- 
sider it. /d 

5. One who enters upon the land of another, without right, and erects houses 
and opens fields thereon, continuously occupying the houses and using the land 
for such purposes as the land is adapted to, is a trespasser; but if this condi- 
tion of affairs be permitted by the owner to continue for the period prescribed 
by the statute, without interruption by adverse suit to recover the land this 
trespasser, this “waked possessor,”’ will, under the law,lose that character, and 
become the owner of the thing possessed. Craig v. Cartwright,413 

6. A charge which assumes that possession, cultivation, use, or enjoyment of 
land must under the plea of ten years’ limitation be, not only such as will give 
notice of the wrongful possession to the owner, if he exercise the care the law 
presumes every owner to exercise, but also such as will inform him of the ex- 
tent and limit to which he is disseized ; and which assumes that, if the posses- 
sion is without deed or other written memorandum defining its extent, limita- 
tion will confer title, only to the extent of an actual enclosure, is misleading. 

7. The law deems the owner of land to have constructive possession or seizin 
of all the land to which he has title, if there is no other person in possession ; 
but if there is some other person in possession of a part, under color of title 
giving boundaries, such possession, though the possessor has entered and holds 
under inferior title, will operate a disseizin of the holder of the superior title 
to the extent of the inferior, unless the holder of the superior title is in actual 
possession of some part of the land carried by his title. 7 

8. A possession which operates a disseizin or dispossession of the true 


he conditions prescribed by 


owner, will, if continued for the period and under t 
the statute, confer upon the possessor title to the thing possessed. /d. 


9. Notice of the limits to which a disseizor claims, in order that limitation 





may run as to land not actually occupied, is not essential to be given otherwise 
than this is done by open, notorious, and visible possession. /d. 

10. When one is in possession of land, holding under written muniments of title, 
unless the law requires them to be registered or requires notice otherwise to be 
given of themin some particular way, as a condition on which the holding will be 
held sufficient to sustain limitation, or limitation based on some particular 
period of possession, the fact of an open, visible, substantial possession, such 


as an owner or one holding under him is alone entitled to, must operate 
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LIMITATION—continued. 


as notice to the owner, of whatever claim the possessor asserts or may assert, 
The same is true in all cases in which the law prescribes the limits to which the 
holding of a naked possessor shall extend, as affecting the title of the real 
owner. Jd. 

11. In the one case, the owner must take notice of the law, and cannot plead 
ignorance of the effect which it gives to a possession continued for a given 
time ; in the other, he must take notice of the muniments of title to which the 
law gives a certain effect under the same period of holding. In either case he 
is bound to know what will be the effect of a given possession upon his rights, 
ld. 

12. Under the 15th and 16th sections of the act of Feb.5, 1841 (P.D., 4622,4624) 
the holder of the inferior title might not put upon record his written munimentg 
of title, or give notice of them otherwise than by his possession of the land, 
and yet limitation would run in his fator to the full extent of the boundaries 
fixed by them. So stands the law now, under articles 3191 and 3192 of the 
Revised Statutes ; and so stands also the law under articles 3194 and 3195 of 
the Revised Statutes, except in cases in which the possessor seeks to hold more 
land than the law construes to be embraced within the holding of the naked 
possessor. /d 

13. Under the act of February 5, 1841, peaceable, naked possession for ten 


years extended to six hundred and forty acres, though only a part of that was 


actually occupied, whilst under the present law (R.S., art. 5195) such posses- 
sion embraces not more than one hundred and sixty acres Under both laws 
the possessor may hold what he has actually enclosed, though it exceeds the 
area to which his possession would be construed to extend from an occupation 
of only a part of the area named in the statutes Citing Ward v. Drouthett 
44 Tex. 369; Pearson v. Boyd, 62 Tex. 541; Smith v. Garza, 15 Tex. 150; Moody 
v. Holcomb, 26 Tex. 719; Melton v. Turner, 38 Tex. 81; Mooring v. Campell, 47 


Tex. 37.) Jd. 

14. Possession, with the exercise of such rights as pertain to the owner 
alone, must be deemed sufficient evidence of adverse claim, in the absence of 
some evidence indicating that it is held in subordination to the title of the real 
owner; and a ‘‘merely speculative trespasser,” that is to say, a trespasser 
making claim with intent to acquire title by limitation if he can, will have the 
characteristic of an adverse possessor, and, if left to work his will, undis- 
turbed by suit, will accomplish his purpose by possess ion for the requisite 
time. (/d. 

15. Where it appears that the possession of a tenant of him in whom is 
the legal title, and the right of possession of that tenant. are restricted to land 
which he has enclosed, and it does not appear that his possession extends to gny 


of limitation, such posses- 


of the land claimed by a defendant under the plea 


sion on the part of the tenant will not, in any respect, interrupt the running of 
the statute of limitation in favor of such defendant. /d@ 

16. To set the statute of limitations in motion, there must be a possession, 
actual, visible, notorious, distinct and hostile. It is not sufficient if it be upon 
land of another, or of the opposing claimant. Parker v. Baines, 605 

17. The statute requires suit against parties claiming under title, or color of 
title, to be commenced within three years next after the cause of action shall 
have accrued. This means the time when actual entry upon the plaintiff’s land 
shall have occurred. The mere assertion of an adverse claim, unaccompanied 
by adverse possession, cannot bar the owner’s remedy Td 


18. Two grants conflicted, and the second grantee was in actual possession of 
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LIMITATION—continued. 
apart of his grant not covered by the prior grant ; Ae/d, that the possession 


was not a constructive possession of the land in conflict, adverse to the prior 
grantee. ld. 


LIQUIDATED DEMAND. See PLeapine, 5. 
LIS PENDENS. See Limiration, 3. 


1. That “4s fendens operates as notice, is true in all cases to which the 
rule is applicable; but the rule, which is necessarily arbitrary, has its 
foundation in a public policy which will not permit parties litigant to give to 
others, pending the litigation, rights to the property in dispute, to the prejudice 
of the opposite party, and the rule ought not to be given effect when the rea- 
sons which give it existence do not require its enforcement. Rippetoe v. Dwyer, 
7038. 

2. An action collusively prosecuted, when all the parties to it know that there 
is no right to be enforced, does not operate as Zs pendens, for the reason that no 
prejudice can result to the right of any one by not regarding it. (Citing Sugden 
on Vendors, 534; and Murray v. Ballou, 1 Johns. Ch. 571.) Za. 


LOCATION. See LAND CERTIFICATE, }, 2, 3. 
LOST DEED. See EVIDENCE, 32. 

MALICE. See MALICIouS PROSECUTION, 
MALICIOUS PROSECUTION. See Venue, 1, 2. 


1. In order to sustain a suit for malicious prosecution, both malice and 
want of probable cause must combine. The former may be inferred from the 
latter, but itis not a legal inference. Holt v. Follett, 550. 

2. When want of probable cause is first shown, then malice may be estab- 
lished by proof that the prosecution was not commenced for any other purpose 
than to subserve the private interests of the prosecutor; but, if probable cause 
is shown, no matter what evidence of malice may be introduced, the suit must 
fail. /d. 

3. Where one who has prosecuted another for a criminal offense had probable 
cause for so doing, it is immaterial whether or not he first consulted an attor- 
ney, or what the advice he received fromthe attorney was. /d. 


MANDAMUS. See AppEAL Bonn, 3. 
MARRIED WOMAN. See HusBAND AND WIFE. ESTOPPEL,2. SEPARATE PROPERTY. 
MEASURE OF DAMAGES. See Damaaes, 1, 2, 3,4,5,7. VENDOR AND VENDEE, 2. 


MECHANIC’S LIEN. See HomEsTEAD,7. JURISDICTION, 17. Lien, 1. 

1 It was made the intention of the legislature in title LXI to prescribe a general 
plan to be pursued in reference to all such liens as are treated of in that chapter. 
Cameron & Co. v. Marshall, 7. 

2. Art. 3165 and the three succeeding ones show that it was made an essential to- 
wards securing these liens that a record of the contract should be made in the county 
clerk’s office within six months after the debt for labor or materials shoyld become due. 
ld. 

3. It is clear that whenever the “record” is alluded to in the articles succeed- 
ing article 3165, a record within six months is intended ; those articles are to be 
construed in connection with article 3165. d. 
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MECHANIC’S 








LIEN —continued 

5. A mechanic’s lien has no existence without the record: there must, therefore, 
be a prescribed time within which to record it, for the owner of the property is not 
to be kept indefinitely in suspense as to whether or not his property is to be subject 
to a lien, which may be fixed upon it at the option of another. /d 

6. The statute has fixed six months as a reasonable period, and it applies to 
homesteads as well as other property, since the former are not exempted from the 
rule by express terms. /d. 

7. An express agreement in a mechanic’s contract that he should have a lien 
upon the homestead, as provided by law, would not create a lien until all the require- 
ments of the statute were complied with. /d. 

8. One who has in contemplation the purchase of property, may by contract 
impose a lien which will be valid in equity, and will attach as a charge upon 
the particular property as soon as he acquires title thereto. 7Zaylor v. Huck & 


Co., 238. 


MISJOINDER OF ACTIONS. See PLEADING, 14 


1. The general rule is, that a cause of action ex de/icto and a cause of action 
ex ‘ontractu cannot be joined in the same suit (Stephens on Pleading, 267; 
Ciuitty on Pleading, 199; Pomeroy’s Remedial Rights, 456, 479, 483); and if, 
under the liberal course of procedur 7 adopted in this state, such causes of 
action can be joined at all, they must be such as the plaintiff in the suit could 


enforce against all of the defendants. Stewart v. Gordon, 344. 


MISTAKE. See JUDGMENT,7. PLEADING, 1. 


MORTGAGE. See ATYACHMENT, 16,18,19. JUDGMENT, 1. 


1. A firm executed to two creditors a conveyance ofits stock of merchandise, 
‘“‘in trust, nevertheless, to H.and W. as co-trustees,” to be sold at their discre- 
tion, the procee ds to be applied to the payment of the two creditors, and when 
sufficient funds were realized to pay the two creditors and the expenses of the 
trust, “this instrument to be of none effect.’’ The instrument recited that it was 
given in consideration of a certain sum of money, identical with the aggregate 
of the firm’s indebtedness to the two creditors, but did not state from whom 
the money was received. The trustees were authorized to take immediate pos- 
session. Held: 

(1) That the instrument was a mortgage, and H. and W. were donees of 


powers, and not assignees. The firm continued to be owner of the property 


subject to the trust, and its interest was subject to legal process at the suit of 
other creditors, to be executed in the manner pointed out in the statute. (R, 


S., arts. 2292, 2296.) 

(2) Deeds of trust conveying property directly to trustees, made to secure and 
pay particular creditors, though expressed in terms sufficient to pass title if made 
for creditors generally, are construed as mortgages, with some of the qualities 
of an assignment superadded. (Baldwin v. Peet, 22 Tex. 718, etc.) Jackson v. 
Harby, 710. 


MUNICIPAL CORPORATION. See CiTrEs. GARNISHMENT, 2. STREET RAILWAYS. 


1. The* corporate powers of a city chartered by a public law are known to 
the courts and need not be pleaded. Dwyer v. City of Brenham, 526. 

2. Where the charter of a city provides that all of its ordinances when printed, 
&c., shall be admitted in evidence in all courts, without proof, it contemplates 


the printing of the ordinances, and thereis necessarily in such city an implied 
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MUNICIPAL COPORATION—continued. 
power to have its ordinances printed, when needed in the accomplishment of its 
corporate purposes, and also to contract to pay forsuch work. Jd. 

8. A debt contracted bya city for current expenses, is not within che class 

of debts contemplated in section 5, article 11, of the Constitution. 2. 
NEGLIGENCE. See DAMAGEs, 3, 4, 5, 6,7. RAILROADs, 11, 15, 16,17, 18, 19, 20, 27, 30. 
1. Plaintiffs were on a hand-car, by permission of the railway company, and the 
car was making a trip byorder of the company. The train which caused the injury 
was behind time; had just passed a road crossing without sounding the whistle, and 
was approaching, at the rate of twenty miles an hour, a bridge, where the rules 

: required it to moderate its speed to four miles an hour; it ran into a deep cut, where 

the track made a sharp curve, and collided with the hand-car, at a point where it 

had never before run at a rate of over eight milesan hour. Ae/d: 

(1) That the hand-car was rightfully on the track, plaintiffs were lawfully on board 
of it,and the employes on the train were chargeable with notice that it was likely 
to be there. 

(2) The failure to give the signals at the crossing, and the excessive rate of speed 
at the time and place of the accident were acts of negligence on the part of the road. 

(3) In the absence of evidence showing that it was the imperative duty of per- 
sons in charge of a hand-car of this character, under these circumstances, to send 
out flagmen, it was for the jury to judge of the meaning and effect of the general 
regulation requiring hand-cars to send out flagmen, taken in connection with the 
manner in which it was enforced, as shown by the testimony of witnesses competent 
to speak upon the subject. 





(4) A regulation requiring hand-cars to send out flagmen, when they were in a 

dangerous position, would not make a failure to send out the flagmen negligence, if 
the danger was caused by the failure of the approaching train to slacken its speed 
and give the signals. 
, (5) Whilst the statutory signals to be given at road crossings are intended as a 
warning to those crossing the track, and the failure to give them, as to such persons, 
is negligence fer se, the failure may be considered in proving negligence on the part 
of the company as to other parties lawfully on the railway. (W. & A. R’y Co. v. 
: Juns, 8 Am. and Eng. R’y Cases, 267.) 

(6) Though a railway company has a right to run its trains at any speed it may 
choose, when not prohibited so to do, yet if the rules of the company require trains 
to be run slowly on certain parts of the track and those rules have usuallv been 
: complied with, the public have a right to conclude that they will be observed on any 
given occasion, and to act accordingly. 

(7) The employes operating a train are chargeable with notice that reliance wil 
be placed upon their obeying the statute laws and rules of the company, and the 


latter is liable for any failure to do so, from which injury to person or property results. 
, (8) It is not negligence not to anticipate that another will violate the law ina 
3 given particular, and in not providing against such violation. (2 Thom. on Neg., 
1472, sec. 18.) 7. & G. N. and Mo. Pac. R’y Cos. v. Gray, 32. 
2. In a suit for damages against a railway company it was shown that plain- 
tiff was fireman on the cast-bound train, which was not authorized to leave ; 
i H. station until twenty minutes after one the west-bound train was due at 
0 H. station at fifteen minutes after one, and the rules of the road required that, 
if it was not on time, it should send a flagman ahead and run slowly to prevent 
F ; collisions, since the east-bound train had the right to the track. A collision, 
8 injuring plaintiff, occurred about one mile east of H. station. Held: 
d VOL. LXV—50. 
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NEGLIGENCE—continued. 


(1) That if the collision occurred after the west-bound train was due at H, 
station, it should have had out its flagman. If the failure to have out the 
flagman was the cause of the accident, and the unfitness of the conductor and 
engineer caused this failure, and their unfitness was unknown to plaintiff, and 
was known, or would by the use of reasonable care have been known to 
defendant, then defendant was liable. 

(2) A charge that a breach of an admitted duty is negligence, is nota charge 
on the weight of evidence. 

(3) If the east-bound train left H. station earlier than it ought, but the 
collision occurred after the west-bound train ought to have had out the 
flagman, and as a vesu/t of its failure to so do, the premature departure of the 
east-bound train could not be said to have proximately contributed to a collision 
which occurred after the east-bound train ought to have been on the track, 
and after the duty of avoiding the collision was shifted, under the rules of the 
road, upon those having the west-bound trainin charge. 7. & P. R’y Coy, 
Mallon, 115. 


NECESSARY PARTIES. See JUDGMENT, 1. Quo WARRANTO, 2. 


NEW TRIAL. See PRACTICE IN District Court, 10. 


1. Newly discovered evidence must be of such a character probably as to 
change the result of the suit in order to be ground for a new trial. Allyn & 
Co. v. Willis & Bro., 65. 


NOTICE. See CHARGE or CourT, 12. CoMMON CARRIER, 7. CONTRACT, 1. GUARDIAN 


AND WARD, 3. Lis PENDENS, 1, 2. 


1. If a purchase of property be made by two or more persons jointly, or as 
tenants in common, one of them will not be charged with notice of an incum- 
brance or conveyance affecting the title, known only to the other, unless the one 
having such knowledge has, by virtue of partnership relations, or some other 
means, been made the agent of the other. He who has notice of the incum- 
brance or conveyance will hold his title in subordination thereto, but he who has 
not such notice will obtain his title free from the claim to which his co-tenant 
is subjected. (Citing Freeman on Co-ten., 171; Farker v. Kane, 21 Wis. 27; Wis- 
wall v. McGown, 2 Barb. 281; Snyder v. Sponsable, 1 Hill, 570.) Rippetoev. 


Dwyer, 703. 


OFFICE. See Injunction, 1. Quo WARRANTO, 1, 2. 

OPINION OF WITNESS. See Raritway Company, 25. WITNESS, 28. 
OYSTER BEDS. See RIPARIAN RIGHTs. 

OVERFLOW. See RAILROADS, 20, 27. 

PAROL CONTRACT. See TRESPASS TO TRY TITLE, 2. 

PAROL EVIDENCE. See Evipence, 31, LaANp, 1. 


PARTIES. See Crepitors. ComMMUNITY ProperRTy, 7,8. ESTATES OF DECEDENTS, 9. 


EVIDENCE, 1.. FRANCHISE, 1. JUDGMENT,1. MISJOINDER OF ACTIONS, 1. PLEAD- 
ING, 14. Quo WARRANTO, 2. SEQUESTRATION, 2. TRESPASS TO TRY TITLE, 7. 


PARTITION. See PLEADING, 1. WILLS, 1. 


1. A father made a verbal gift to his two sons of a one hundred and sixty 
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PARTITION—continued. 








INDEX. 





acre tract of land and an adjacent forty acre tract, the two hundred acres to 
be divided equally between the donees as they might agree. By mutual 
agreement, plaintiff (one of the sons) took the forty acre tract and sixty 
acres off the north end of theone hundred and sixty acre piece, defendant’s 
husband( the other son) taking one hundred acres off the south end of 
same. The division line was agreed upon, marked and fenced, and each put 
improvements on his part. The father afterwards gave plaintiff a deed to the 
north half of the one hundred and sixty acres, thus giving him about twenty 
acres claimed by defendant. eld: 

(1) That the verbal partition was valid. (Following Shannon v. Tayior 16 
Tex., 413; Stuart v. Baker, 17 Tex., 417; Houston v. Sneed, 15 Tex., 307, ete.) 

2) Since the father seemed indifferent as to what particular part of the land 
each son should take, the verbal partition agreed upon prior to the time the 
father made the deeds was as binding as though the two sons had held the 
entire land as tenants in common by perfect title. (Huffman v. Cartwright, 44 
Tex., 296.) 

(5) The subsequent conveyance gave the power to carry out the verbal parti- 
tion, not the right to disaffirm it. 

(4) The fact that defendant, after the death of her husband, accepted a deed 
from the father to the south half cf the one hundred and sixty acre tract did 
not deprive her of any right acquired by her husband under the partition. 
Johnson v. Johnson, 87. 

2. See statement of facts for charge held to be erroneous. Jd. 

3. If the title to land set apart to one, in a suit between her and others for 
partition, fails by reason of facts existing at the time partition was made, she 
will, upon proper averment, be entitled to the same relief against those who 
received shares in the partition suit as though each of them had conveyed to 
her by deed, with general warranty of title, the land therein apportioned to 
her; and she will also be entitled to recover from them any sum of money that 
she may have necessarily expended in removing from the land set apart to her 
encumbrances that existed at the time partition was made. Harn v. Phelps, 592. 

4. See this case for a petition held not to contain such allegations as would 
entitle the plaintiff to relief against defendants for failure of title to lands set 
«part to the former in a previous suit for partition between her and those de- 
fendants. /d. 


d ‘NERS » See ATTACHMENT, 8. COMMUNITY PROPERTY, 5. OMESTEAD, 19. 
PARTNERSHII A 8. COMMUNITY P RTY H p, 19 


PLEADING, 9, 11 

1. A suit might be maintained by the executrix of a deceased partner against 
another partner without having a settlement of the partnership affairs, if the ob- 
ligation sued upon showed an indebtedness by defendant independent of the 
state of the partnership accounts. McKay yv. Overton, 82. 

2. In a suit by the executrix of one partner against the surviving partner 
on an open note, defendant claimed in set-off that the deceased partner had 
lent certain partnership property to third parties, and agreed to be responsible 
to defendant for his half interest in the property loaned. edd: 

(1) Since the answer indicated that the agreement was that the deceased part- 
ner would account in the course of settlement of the partnership affairs for 
defendant’s half interest in the loaned property, the lapse of four years would 
not necessarily bar a remedy based upon that agreement. 

(2) That it was admissible for defendant to testify that the loaned property 
had not been returned. 
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PARTNERSHIP—continued. 


(3) Plaintiff was entitled to recover the value of the note, whether it was the 
result of a partial or final settlement of the partnership affairs, or arose from 
matters independent of the partnership. 

(4) Defendant could not claim against plaintiff’s demand a set-off arising 
from a single partnership transaction. He should have prayed for a settlement 
of the partnership affairs, and that any sum found due him should be allowed 
as a set-off. Jd. 

8. The condition of accounts between two partners was stated, and an obli- 
gation to pay the amount due by him was signed by defendant, the right be- 
ing reserved to correct any errors that might be found in the settlement. 
field : 

(1) That the stated account was something more than frima facie evidence. 
(1 Wait’s Acts. & Def., 195.) 

(2) The entire instrument was operative if the promise to pay was unquali- 
fied, unless errors in the settlement were shown, 

(3) The jury were properly instructed to supply any matter improperly omit- 
ted in the account, and the burden of proving such matter was properly imposed 
on defendant. /d. 

4. Sums due by one partner to another do not bear interest until after a 
settlement, but if the parties agree that interest shall be paid, such agreement 
shall govern. Jd. 

5. A married woman invested the proceeds of the sale of her separate estate 
in a partnership, and carried on a mercantile business under articles of part- 
nership. Suit was brought against the husband, the wife, and the other partner, 
as members of the firm, on a note executed by the firm. Ae/d 

(1) That a wife cannot become a partner in business either with her husband 
or any one else. (Wallace v. Finberg, 45 Tex., 55; Cox v. Miller, 54 Tex., 16.) 

(2) Neither the wife nor the husband could invest her separate property ina 
mercantile business, and thereby become entitled to the profits arising there- 
from as part of the separate estate. 

(3) Her separate estate could not be subjected to any of the debts of such an 
attempted partnership, though she would doubtless be liable to the extent of 
her separate property invested. 

(4) The profits to which the wife’s right might be recognized by reason of 
her connection with the business became the common property of herself and 
husband, was entirely under the control of the husband, and could be disposed 
of by him only. 

(5) The husband enjoyed an interest in the profits of the business as profits, 
and he was a partner in the firm, as to third parties, if not as to other members 
of the firm. (Par. on Part., 70, 71 and authorities in note ‘*7.”’) He could not 


enjoy all the advantages of a partnership without incurring its liabilities. 


(6) Had the wife made no contract of partnership or been known in respect 
to the partnership affairs, and yet he had been in a position to demand an 
interest in the profits of the character stated, he would have been a partner as 
to third parties. 

(7) Had the husband signed articles of partnership void as to his co-partners, 


but had regularly reaped his portion of the partnership gains, he would have 


been responsible for the firm debt, and was so in this cas« Willer vy. Marx & 
Kempner, 131. 
6. Partners may by agreement make that separate property which before 


belonged to the firm, and such an agreement may be implied from an acquies- 
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PARTNERS! { IP—continued. 


cence by the firm in such use of partnership property by one of the members 
as would withdraw his interest in it from the common burden. Swearingen et al 


on7 
v. Bassett, 2074. 


PATENT. See PrRE-EMpTION, 1. 


PLEADING. See ALLEGATA AND PROBATA. ASSIGNMENT FOR CREDITORS, 4. AT- 


TACHMENT, 5. COMMUNITY PROPERTY, 21. DAmaGgs,'8. EsTATES OF DECEDENTs, 
7. GARNISHMENT, 1. MISJOINDER OF ACTIONS, 1. MUNICIPAL CORPORATION, 1. 
PARTITION, 4. RAILROADS, 36. ScHooL LANDs, 1. Trespass TO Try TITLE, 3, 4. 
VENUE, 2. 

1. Plaintiff alleged that she and defendant partitioned between them a league 
of land; that in accordance with an agreement, a portion of the land contained 
within certain metes and bounds was conveyed to defendant as his share; the 
petition further stated that the agreement was to convey only 400 acres, but 
through an error made by the surveyor, 676 acres were conveyed in the deed. 
Held 

(1) That as the first allegation claimed no mistake in making the agreement, 
there was nothing in the deed to correct. 

(2) The latter allegations were contradictory of the first, and taken in connec- 
tion with the first, showed a state of case so inconsistent with itself as to 
warrant the court below in refusing relief. Rowe v. Horton, 89 

2. The petition described the land in controversy as eighty-five acres, more 
or less, out of a certain survey, situated at a certain distance from the town 
of C., and being a farm belonging to C. up to the time of her death, and known 
as the C. place. // 

(1) The description of the land could not be attacked on demurrer unless it 
was manifest that the terms of the petition did not distinguish the land from 
all other tracts 


) 


(2) If a well-defined tract of land was known as the C place, and no difficulty 
was encountered on the trial in determining the precise limits of the land in 
controversy, the description on the face of the petition was not insufficient. 
Crabtree v. Whiteselle, 111. 

3. See the statement of this case fora petition held, on special demurrer, not 
to show such concealment of the fraud charged therein as would arrest the 
running of the statute of limitation. Parish vy. Alston, 194. 

4. In a suit by an employe against his employer for breach of contract, it is 
not necessary for plaintiff to allege that he could not have saved himself from 
the consequences of the default of the defendant, by obtaining work elsewhere. 
A plaintiff is not bound to negative everything that might defeat his action ; 
but, if tie loss which he shows he has sustained is to be reduced from any ex- 
cuse not necessarily occurring, this must, in all such cases, be shown by the 
opposite party, in defense. Porter v. Burkett, 383. J 

5. November 14, 1883,S. recovered a judgment against M.,as assignee of Fon- 
dard & Yglesias, for $1,280.62 and foreclosure of a lien on certain goods then in 
the possession of M. as such assignee. By agreement between S. and M. this 
judgment was, on Dec. 3, 1883, in part satisfied, by the former’s accepting and re- 
ceiving from the lattera portion of the goods, at a valuation of $660.63. December 
15, 1883, 8S. executed to M. as assignee his promissory note for $817.62, with the 
understanding and agreement between himselt and M., at the time, that he did 
not thereby waive or release his right to the unpaid balance of the judgment or 
to his lien on the portion of the goods retained by M., but that the latter, not- 
withstanding the execution of the note, should pay the balance of the judgment 
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PLEA DING—contiuued. 


or deliver to 8. the remainder of the goods. M. applied the goods retained by 


him to the payment of 
and failed to satisfy S 
the note. Held: 


(1) That the balance due on the judgment was a liquidated demand against 


the assignee, and coul 


(2) That the judgment against M. in favor of 5S. was not superseded by the 
subsequent agreement between them, and that, even if such were the case, the 
balance due for the goods undelivered under the agreement would be 
dated demand, the amount of which could be easily ascertained, and might, 
under the statute of this state, be set-off against the note executed by 8. to M, 


Sheldon v. Martin, 409. 


2326, Revised Statutes 
that the defendant in 
subject to execution 


6. In order to sustain a motion against a sheriff and his sureties, under article 
, the plaintiff must make out a case showing, prima facie, 
the writ which the sheriff has failed to levy, had property 

This prima facie case may be made by showing a state 


of facts which ordinarily and without explanation furnishes 
dence of title, and does not show that the property is n¢ 


forced sale, by virtue of the exemption laws; and when mad: 


it devolves upon the s 
dence, or to introduce 


to execution is not in 


Field, Tha er & cA. 435. 
7. In proceeding against a sheriff and his sureties, under art. 2326, R.S., itis 


sufficient if the plaintiff sets forth in his petition a state of facts, such as, if 


established, will shift 


and the latter must prepare his pleadings to correspond with t 
the proof to be used by him in meeting the prima fa e of tl 


If the defendant proposes merely to disprove the facts le i by the plaintiff, 


a general denial will 


wishes to explain or a 


ance or explanation, upon which he relies. /d. 


8. A defendant is a 
as he pleases to reduc 
under a contract from 


which legitimate proof may establish 

9. Where two or more persons sue as partners, it is sufficient, a 
sites of the process being complied with, if the citation states the firm name 
without further description of the plaintiffs, their individual 1 


in the petition. 


10. In a suit brought by a firm, failure tostate inthe petition t 


firm, is a point 6n the 
11. P. contracted w 


behalf in the matter of the estate of her deceased husband, in which she had 


a large interest, agreeing to pay them $5,000 as soon as she was in funds from | 


the estate. W.& R. 


tract, but P. shortly afterwards discharged them, without cause, notifying them 


that she had employed other counsel, and refusing to accept further service ’ 


from them. Feld: 


(1) That W. &. R. might maintain an action against P. for such breach of the 
contract without aver 


estate. Jd. 
































’ his assignor’s creditors consenting to the 


.s judgment against him. 


‘e to writing. 


Putman v. Wheeler & Rhodes, 522. 


» pleadings, and not a defect in the process. Ja 


assignment, 
In a suit by M. against S., on 


d be plead din set-off against the promissor 


note sued on; 


a liqui- 


satisfactory evi- 


es i saved from 


the plaintiff, 
heriff, if he would defeat the motion, t isprove this evi- 
proof showing that the apparent liad t f the property 


accordance with the true state of th: Smothers ¥. 


the burden of proof upon the defendant in the motion; 
i character of 


plaintiff 


serve his purpose; but if those facts are true, and he 
void them, he must plead, specially,the matters of avoid- 


; 


llowed to plead as many inconsistent matters of defense 


He is not ¢ stop] ed by pleading his rights 


claiming the advantage of any change in that contract, 
Welden v. Texas Continental Meat Co., 487. 
other requi- 


mes being stated 


name of the 


ith W. & R.,a firm of lawyers, for their services in her 


at once entered upon their employment under the con- 


ring that P. was in funds from her deceased husband’s 





PLEADING—continued. 






INDEX. 





12. See opinion for demurrer properly overruled. Jackson v. Harby, 710. 


POSSESSION. See ASSIGNMENT FOR CREDITORS, 8. BouNDARY, 8. LIMITATION, 5, 15. 


TRESPASS TO TRY TITLE, 13, 14, 15. 


PRACTICE IN DISTRICT COURT. See CHARGE or Court. CRreEpDITORs, 1, 2. 








GUARDIAN AND WARD, 2, JUDGMENT 1,2, PRINCIPAL AND AGENT, 2. RECEIVER, 
1. TRIAL BY JuRY 1 


1, Suit was commenced in a county court to review the probate decree of 
that court approving the final account of the guardian of a deceased minor, and 
ordering a distribution of the estate. The case went up regularly to the su- 
preme court, w here it was decided (60 Tex., 541) that the order for distribution 
was void, and the prayer for its correction was properly dismissed; but that part 
of the petition asking a revision of the final account of the guardian was re- 
manded for hearing. Plaintiffs then brought an original suit in the district 
court for relief against the distribution, and, on their motion, the two suits 
were consolidated. At the next term the consolidation was set aside. eld: 

(1) That it is left to the discretion of the trial court whether suits shall be 
consolidated or not (R. S., art. 1450), and, having made the order of con- 
solidation, setting it aside is not reversible error unless the party appealing 
has suffered some injury therefrom. 

(2) It is not probable that such an injury resulted in this case, since the sim- 
ultaneous consideration of the issues would hardly have affected the results. 
Young v. Gray, 99. 

2. A written agreement admitting the truth of certain facts and dispensing 
with the necessity of proof thereof, entered into between the parties to a suit, 
has no particular sanctity arising from the fact that it was made in the course 
of a judicial proceeding. It is still a contract that may be set aside, if en- 
tered into under a mistake of fact; and the proceeding to set it aside is sum- 
mary and is addressed, in a large measure, to the discretion of the trial court. 
(Citing Hancock v. Winans, 20 Tex. 320.) Beaumont Pasture Co.v. Preston & 
Smith, 448. 

3. Where the trial judge overrules a motion for new trial in a case in which 
counsel induiged in improper remarks in his speech to the jury, it may be as- 
sumed that the judge has concluded that no injurious results from such remarks 
have entered the verdict ; and while the supreme court will revise this conclu- 
sion, yet, it will not reverse it unless the case is a plain one. Radfordv. Wood 
& Lyon, 471. 

4. Where, in the trial of a cause, there is one affirmative fact important to a 
recovery by the plaintiff, and which is not admitted by the defendant, the 
plaintiff has the right to open and conclude. Steed v. Petty, 490, 

5. Under the act of June 16, 1876, providing for the transfer of such’ suits 
‘pending in the district courts as were within the jurisdiction of the county 
courts, no order of any court or judge was necessary to effect the transfer of 
such a cause from the district court to the county court; for the legislature 
had accomplished that by itsown act. Immediately upon the act’s taking effect, 
every cause, of which the county courts had exclusive jurisdiction, and which 
was pending in a district court of the state, became a suit in the proper county 
court, and the formalities of erasing it from the docket of the one ourt and en- 
tering it upon the docket of the other were but ministerial acts for the proper 
Heirs of Ryon v. Rust, 529. 


clerks to perform. 
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PRACTICE IN DISTRICT COURT—continued. 


6. Upon the act’s taking effect, it became the duty of the district judge to order 
the clerk of his court to forward the papers in such suits, with a transcript of 
the proceedings had, to the county court. But this order was not a jurisdie- 
tional fact necessary to give the county court cognizance of the cause, and if 
the district judge neglected to make it, such neglect would be a mere irregu- 
larity, which would be waived by a failure to object toit inthe county court. Z¢ 

7. In the absence, however, of proof to the contrary, if the papers in the 
case were actually transmitted tc the county court, it will be presumed that the 
district judge did his duty, and made the order; and the fact that no such order 
was entered of record wou'd not be sufficient proof that it had. never been 
made. Jd. 

8. The fact that the triait juage has included in his findings of fact some 
conclusion cr law doee not vitiate his whole statement. /d 

9. It is the right and the duty of a plaintiff to prepare his case for trial, and 
the mere fact that he has not used a lot of testimony taken by him, shows no 
abuse of the privilege of accumulating costs, and affords no reason for taxing 
him with the expense of obtaining the evidence not used. (Citing G., C. & 8. F. 
Ry Co. v Evansich, 61 Tex. 3.) Afissouri Pacific R’y Co. v. Jarrard, 560. 


10. The duty of a trial judge is not confined to advising the jury of 
the law of the case; but if the testimony does not sustain the finding of the 
jury, their verdict should be set aside and a new trial be granted G., C. & S. 
F. R’y Co. v: Wallen, 568. 

11. A motion to quash a writ of sequestration need not be filed, as pleas to 
the jurisdiction over the person or other dilatory pleas are required to be, be- 


fore pleas to the merits, but may be filed and acted on at any time before the 


case has been disposed of. Wheeler vy. Wheeler, 573. 


12. Where there are no pleadings presenting an issue to which evidence offered 
is appropriate, an objection to the evidence should be sustained ld. 

13. Wnen the entire record shows that the trial court, in rendering judgment, 
passed upon matters vot fairly before it by the pleadings in the case, and gave 


relief for which there was no prayer, such judgment is erroneous, and will be 
reversed. Jd. 

14. A defendant is not required to obey a void process; but, if merely de- 
fective, it brings him into court, and if he does not take his exception at the 
proper time, he cannot urge the defect as error in the court Cave v. City of 
Flouston, 619. 

15. An omission on the part of the trial court tocharge the jury on a particular 
phase of the case, will not be considered by the appellate court, unless the com- 
plaining party, by asking a special instruction on the point, shows that he has 


not speculated on the chances of a favorable verdict. Cockri// v. Cox, 669. 


PRACTICE IN SUPREME COURT—See AppEAL Bonn, 5,6. Bi_t or EXCEPTIONS, 


CHARGE oF CourT, 2. EvipENcE, 20. PRACTICE IN Districr Court, 3,, 15. 


1. When neither the bill of exceptions nor the statement of facts show what 
answer was given to a question claimed to have been improperly asked, the 
point will not be considered on appeal. Haney v. Clark, 93. 

2. Judgment in a cause pending in a district court, was rendered 
on November 11, 1884. Petition for writ of error and supersedeas, and a 
supersedeas bond and assignment of errors, were filed in that court, on De 
ceraber 12,1884. On the same day a citation in error was issued, but, without 
fauit on the part of the plaintiff in error, was not served until January 5, 1885 
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PRACTICE IN SUPREME COURT—continued. 


On January 16, 1885, only three days before the day designated for the call of 
the assignment to which the cause belonged in the supreme court, the defend- 
ant in error waived, in writing, the twenty days required by law in cases of 
service of writs of error, entered his appearance in the latter court, and con- 
sented toa hearin gof the cause at that term. The plaintiff in error moved for 
a continuance of the cause to the next succeeding term, on the ground that he 
was not obliged to prepare the canse and submit it at the then term of the 
supreme court. Held : 

(1) That the citation in error having been served within less than twenty 
days before the first day of the assignment to which this case belonged, the 
cause was returnable to the next succeeding term of the supreme court at Gal- 
veston ; 

(2) That the plaintiff in error had the right to so treat it, and no act of the 
defendant in error, done after the service of the writ was perfected, could 
change the rights or the position of the plaintiff in error, so as. to impose on 
him burdens or duties more onerous than were required by the statute; 

(3) That the provision of the statute (R. S., art. 1034) as to the twenty days 

which must elapse between the service of the citation and the commencement 
of the assignment, in order to give the supreme court jurisdiction at a particu- 
lar term, is as much for the benefit of the plaintiff in error as the defendant 
in error. It was thereby intended to give him time within which to make out 
his briefs, have his transcript ready, and otherwise prepare his cause for sub- 
mission in the supreme court ; and the fact that the defendant in error has had 
the transcript made out, and has waived the filing of briefs, as required by 
law and the rules of court, cannot affect the question. The plaintiff in error 
must have the right to do all these things at the time and in the manner pre- 
scribed by law, and he cannot be forced to accept the courtesy of the opposite 
party, and thereby give the court jurisdiction at a time when it would not 
otherwise attach. JA/issouri Pacifi R'’y Co. v. Jarrard, 557. 
5. Where the answer of a witness has been objected to on the ground that 
it was not responsive to the question propounded, and the record states neither 
the language nor the substance of the question, it will be assumed that the 
trial court, in overruling the objection, considered that the interrogatory did 
call for the answer given, and the court’s ruling in that particular will not be 
revised, in the absence of a knowledge of what the interrogatory was. Afssouri 
Pacific R’y Co. v. Jarrard, 560. 

4. When a case is tried by the court, in the absence of findings, if there is 
any theory of the facts supporting the judgment, it will be assumed that the 


court below adopted and proceeded upon that theory. Craig and Ogden vy. Marx 
& Kempner, 649. 


PRE-EMPTION. 








1. In 1855 M. settled upon and improved land lying within the Mississippi and 
Pacific railway reservation. A survey was made in 1858, was duly rendered, 
and returned to the general land office in 1859, the patent issuing in 1883. 
Feld 

(1) The patent was prima facie evidence that everything was done necessary 
under the act of August 26, 1856, and subsequent acts, to authorize the patent 
to issue. 

(2) The patent related to the time the right upon which it was based had its 
inception. 

(3) The 


patent was conclusive of the rights of the heirs of M. as against all 
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PRE-EM PTION—continued. 


persons not showing some right having an existence prior to its issuance and 
againt any person not showing some right antedating the inception of M’s 
claim, if the facts existed which authorized the patent to issuc 

(4) The act of March 24, 1871, did not, in terms or by implication, require 
any payment to be made for land occupied *t under any of the pre-emption laws 
of this state for three years or longer,’”’ yet it was expressly made applicable to 
all prior pre-emption laws. 


(5) The act of August 26, 1856, was clearly a pre-emption law It entitled 
the settler to the land in case he was living on the reservation when the aet 
was passed, and paid the prescribed price. The legislature had the right and 
power, by the act of 1871, to give the land to the settler, without such payment, 


on the sole condition that he had occupied it for three years before the passage 
of the act. Aller v. Moss, 179. 


2. Up to 1879, no statute repealed or took the place of the act of November 


12, 1866, so far as it provided the manner in which applications for surveys of 
homestead donations should be made, and what they should contain. J. 

3. The acts of January 27, 1845, and February 13, 1854, were substantially 
the same on this point as that of 1866, and in Bledsoe v. Cains, 10 Tex , 455, it 
was held that if the required affidavit was not made, the survey would not be 
valid. 2. 

4. The present statutes are but the former acts, with the construction put 
upon them by the above decision, incorporated as part of the statutes. (R.S., 
arts. 3939, 3940, 3926, 3927, 3933, 3948, and final title sec. 19 ld 

5. A party who failed to make the required affidavit, acquired no title, and it 
would not strengthen his position to prove that the heirs of a former set- 


*tler were estopped from claiming adversely to him by their declared intent of 


abandoning their claim. Jd, 
6. See opinion for facts and declarations held not to constitute estoppel. /@. 


PRESUMPTION—See Bounpary, 1. ComMMOoN CARRIER, 1, 2, 6, 8. HOMESTEAD, 17. 


PRACTICE IN DistricT CourT, 7. WILLS, 1. 


PRINCIPAL AND AGENT—See Common CARRIER, 1, 2,8, 11. Evipence, 7. In- 


SURANCE, 1. 


1. Every agency carries with it or includes init, as an incident, all the powers 
that are necessary, proper or usual as means to effectuate the purpose for which 
it was created, unless the inference of such powers is expressly excluded by the 
instrument creating the agency or by the circumstances of the business to 
which the agency relates. Collins & Douglas v. Cooper, 460. 

2. Incidental powers may be held, in a given case, to exist by inference or in- 
tendment of law; in another, their existence may be a mere inference of fact 
arising from the circumstances of the particular case. In the latter, the ques- 
tion of their existence is one for the jury to determine, and this court will not, 
in such a case, disturb their verdict where there was a conflict in the evidence, 
unless there was some error in the charge of the court, submitting to them the 
question of authority. 2. 

3. In order to ascertain the powers which are to be implied from the direct or 
principal authority conferred verbally and in very general terms on an agent, to 
whom, as sole manager, had been entrusted the conduct of a large mercantile 
business, it is not only proper, but also necessary, to consider the character of 
the business, the manner in which it is usual to carry on such a business, and, 


2 i. 
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PRINCIPAL AND AGENT—continued. 








where the agency has continued for a long time, the manner in which the par- 
ticular business was conducted. Jd. 

4. A principal who does not use the means within his reach, which, for 

his own protection, prudence would suggest, to ascertain how his agent clothed 
with general powers in a particular business, conducts that business, when the 
use of such means would lead to knowledge that the agent is holding himself 
out as the possessor of authority to do acts which the principal never intended 
he should do, should not be heard to deny notice of the authority which the 
agent has assumed to exercise, or to deny the existence of such authority, when 
to do so would operate to the injury of a person who, on the faith of an open 
and long continued exercise of such apparent power, has dealt with the agent 
in the belief of its real existence. Jd. 
5. If one, with notice that his agent assumes to have and to exercise a power 
he really does not possess, as agent, permits the agent to hold himself out as 
clothed with such power, then the principal will be as fully bound by the acts 
of the agent as though the latter possessed the power, in so faras third persons 
who rely upon the apparent authority are concerned. Jd. 

6. See this case held to be one in which the power of an agent to borrow 
money may exist by implication; and for facts and circumstances held to be 
such that it cannot be determined, as matter of law, that such a power was not 
within the scope of the general powers of the agent. 2. 

7. See opinion in this case for facts and circumstances held to estop the 
principal to deny notice of the unauthorized acts of the agent. /d. 

8. See opinion in this case for facts held to amount to a subsequent ratifica- 

tion by the principal of the agent’s unauthorized acts. Jd. 


NCIPAL AND SURETY. See ExXecuTors AND ADMINISTRATORS, 1. INsuUR- 
ANCE, 1. 


1. The liability of a surety cannot be extended beyond the terms of the con- 
tract out of which his obligation arises, and if the contract be altered without 
his consent, whether he sustain injury by such alteration or it be to his 
advantage, the contract ceases to be his and with that ceases his obligation. 
Ryan v. Morton, 258, 

2. Such, however, will not be the effect of a contract by which the surety’s 
principal subsequently agrees to do for the same person other and separate 
work, if by such contract no new terms are added to the former and it is in 
no respect modified, and the last undertaking in no way increases the difficulty 
or expense or tends to the delay of the work embraced in the first contract. 
Ta. 

3. By written agreement between G.and M., dated May 17, 1881, G. was to 
erect a certain building for M. according to plan and specifications furnished, 
G. to provide all necessary lebor and materials and to complete the building 
within four months from that date, and was to receive therefor $8,300, three 
thousand dollars of which amount were to be paid at the commencement of the 
contract and the balance in four,equal installments as the work progressed. 
R. and another became sureties of G. for the performance, on his part, of the 
agreement. G., after performing part of the work, abandoned the contract and 
never completed the building, though M. had, in the meantime, advanced to 
him the full contract price, in six installments, other than the first. M. after- 
wards took possession of the building and completed it, at a further expense 
to himself of more than seven hundred dollars. M. brought an action of debt 
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PRINCIPAL AND SURETY—continued. 
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on the bond, assigning as a breach G.’s non-performance of his agreement and 
M.’s loss thereby. R. pleaded release as surety by the act of M. in paying to 
G., in violation of the terms of the agreement, the entire contract price before 
the werk was finished. eld 

(1) That there was a privity between M.and the sureties which required him 
to preserve all his rights unimpaired against G., if he intended to look to the 
sureties, and that, therefore, M. ought to have retained in his own haads a fund, 
equal, at least to what would, at the contract price, have covered the uncom- 
pleted portion of the work. 

(2) That M. having advanced to G. the full price to which he would have 
been entitled had he performed the entire work, instead of retaining until the 
building was completed what he was entitled to retain, by the terms of the 
agreement between G. and himself, with reference to which the contract of the 
sureties was made, released the sureties of G., and cannot now resort to them 


for indemnity. /d. 


PROMISSORY NOTES. See Conrract, 1. HomesTeap, 17. 


1. The indorsement on a note,‘ This is to certify that I renew the within 


note this 30th ol April, A. D 1882,”’ signed by the mak« r, is sufficient to pre- 
vent the note from being barred by limitation. JA/c-Aay v. O ton, 82 
2. A promissory note given for a debt arising in whole or in part, out of an 


illegal transaction is, as between the parties, void for want of consideration. 
Seeligson v. Lewis & Williams, 215 

3. October 23, 1877, L., being largely indebted to one Walthew and 
divers other persons, and being insolvent, made to B., with intent to 
defraud his creditors, a pretended sale and conveyance of his entire in- 


terest in his deceased parents’ estates, which were then being administered 


in the probate court of Galveston county by B., the executor This interest 
was the only property or property rights possessed by L. At the same time 
B., who was fully apprised of L.’s purpose, in pursuance of an agreement be- 


tween them, and in order to give the transaction the appearance of a dona fide 
sale, executed to L. his promissory note for $5,000, payable January 1, 1883, 
bearing eight per cent. interest, and expressing as its consideration a transfer 
of L.’s interest in his deceased parents’ estates. The deed from L.to B re- 
cited the note, and was duly recorded in the records of deeds of Galveston 
county. It was distinctly understood, at the time, between L. and B. that no 
property was to pass by the conveyance; that the note was never to be en- 
forced against B., and that D. was to incur no liability by reason of its execu- 
tion. In 1882 the estates were partitioned amongst L. and the other legatees, 
and, shortly thereafter, the portion allotted to L., consisting of realty, was sold 
under execution, to satisfy Walthew’s claim, which had been reduced to judg- 
ment, Walthew becoming the purchaser. This property, which proved insuffi- 
cient to satisfy Walthew’s claim, was subsequently adjudged to him by decree 
of the district court. The note wasin form negotiable, but was never endorsed. 
On May 25, 1880, L. having, in the meantime, lost the note, transferred and as- 
signed his interest therein, by a separate writing, to his brother, who, in like 
manner, transferred the lost note to 8., for value. L.’s brother is not shownto 
have paid value forthe transfer to him. Inasuit by S. against the legal repre- 
sentatives of B., then deceased, for the amount of the note and interest. 
Heid : 

(1) That the note, under the foregoing facts, became the property of S., sub- 
ject to all the defenses which B. or his legal representatives could have urged 
















PROMISSORY NOTES—continued. 
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against it had it still been in the hands of L., the payee, and that 8. stood 
charged with notice of the facts which attended its execution. (Citing Daniel 
on Neg. Insts., 741; Trust Co. v. National Bank, 101 U. 8. 71; Allum v. Perry, 
68 Me., 232; Bank v. Taylor, 100 Mass. 22; Foreman v. Beckwith, 78 Ind. 517; 
Beard v. Bedolph, 29 Wis. 182; Matteson v. Morris, 40 Mich. 55, and other 
authorities); 

(2) That the fact that B. knew of L.’s fraudulent purpose in conveying to 
him, and was a participant in the fraud, did not estop him or his legal repre- 
sentatives from setting up the fraudulent transaction as a defense to the note. 
Davis v. Sittig, 497. 

4. P., being indebted to B. on open account, gave him his note for $350 in 
settlement. About the same time B., claiming to have lost divers of 
his goods, the value of which he estimated at $1,000, accused P of hav- 
ing stolen them. P. fizally admitted the theft, and executed to B. his 
promissory note for $1,000, payable in twenty equal monthly install- 
ments, with W. as indorser or surety. P. was, shortly afterwards, indicted for 
the offense, whereupon he fled the country, leaving behind his interest in a 
retail grocery, worth about $1,250. Subsequently,W., to secure himself against 
loss, procured from B. the $350 note and the $1,000 note, upon the latter of 
which P. had, in the meantime, paid the first installment, by giving in exchange 
therefor his own note for $1,300, payable to B. four months after its date. Upon 
the notes thus obtained from B., W. instituted attachment proceedings against 
P.’s interest in the grocery, which was eventually sold under the attachment, 
and the entire net proceeds ($725) applied to the satisfaction of the judgment 
in favor of W. upon the notes. In a suit subsequently brought by B. against 
W. on the $1,300 note, wherein it was pleaded by the latter, and wherein there 
was evidence tending to prove,that B. had threatened P. with imprisonment 
and criminal prosecution unless he made good B.’s loss by reason of the theft, 
and that the $1,000 note, which formed part of the consideration for the note 
sued on, had been executed by P. and indorsed by W. in consideration of B.’s 
agreeing to desist from and to suppress any criminal prosecution of P. because 
of the theft. Held 

(1) That if part of the consideration of the $1,000 note was a promise by B. 
not to prosecute P. for theft, then that note was not a legal demand against W., 
and, as there was evidence introduced tending to prove that fact, the trial court 
should have submitted the issue to the jury; 

(2) That as the money contracted in the $1,000 note was never paid, but this 
suit was brought upon a new promise to pay the same and other moneys, the 
new promise is as vicious as that for which it was substituted; and if B.’s 
promise not to prosecute P. was no part of the consideration for the making of 
the $1,000 note by P., but was only the consideration for W.’s indorsement, the 
principles of law applicable are not materially changed. Wegner Bros. v. Bier- 
ing & Co., 506. 

5. Although there may be ample valid consideration to support a promise sued 
on, yet if, to the abundance of valid consideration, there has been added a 
leaven of that which is illegal, the whole contract is tainted. /d. 

6. If a debtor in payment of an account, and in consideration that his cred- 
itor will do an unlawful act or refrain a duty imposed by law, executes his note 
only for the amount of the account, the note is, nevertheless, void. The good 
consideration has no virtue to cure the bad, but the bad corrupts the whole. 


fd. 


7. Amere change in the security or in the evidence of a demand, does not render 
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PROMISSORY NOTES—continued 


valid that which was before invalid. If the transaction is illegal, no expres. 
sion of it in innocent forms makes it innocent or meritorious la 


PUBLIC ROADS. 


1. Where the owner of land through which the jury of freeholders appointed 
for the purpose by the commissioners’ court, proposed to lay outa public road, 
was present when it was so laid out by the jury,and was in attendance upon the 
court when their action was adopted and confirmed, he will not be heard to 
object to the road, on the ground that he had no notice of the proceedings, 
Onken v. Riley, 468. 

2. The act of February 5, 1&84, allowing the jury appointed by the commis. 
sioners to lay out a public road, to call to their assistance in designating such 
road the services of the county surveyor, is merely directory It is a method 
which the jury should pursue, if they can, but, if for any reason, they cannot, 
their failure to do so would not vitiate their proceedings, or render illegal or 


void the action of the commissioners’ court in adopting them. /@ 


PUBLIC POLICY. See Fraup,6. GAMBLING IN FUTURES. 


1. Public policy may demand that a sum set apart forerecting a public build- 
ing, should not be taken during the progress of its construction, for the debt 
of the person contracting to do the work, fo that might prevent its comple- 
tion; but when the work is finished and the money has been earned, and ig 
standing to the credit of the contractor with the city, it should be subjeet, 


like any other property, tothe payment of his debts. Cty o/ Laredo v. Nalle, 359. 


PUBLIC SCHOOLS. 


1. In 1883, U., under a contract made with three persons claiming to act 
as trustees of the public schools, by appointment of the county judge of Webb 
county, taught a school for five scholastic months in school community. No. 1, 
embraced within the corporate limits of the city of Laredo, in that county. By 
the terms of the contract, U. was to receive $60 per month for his services. 
Several months prior to the date of this contract, the city of Laredo had as- 
sumed, under the statute, exclusive control over the public schools within its 
limits. U., after teaching about two months, applied to the city council of 
Laredo for a ratification of his contract, but no action was taken upon it: and, 
at the expiration of the time for which he had contracted to teach, he presented 
to the council his claim for allowance \ resolution authorizing the payment 
of the claim was passed, but the mavor refused to issue a warrant therefor, and 
returned the resolution, with his objections thereto, to the council. From the 
city’s refusal to pay the claim, U. appealed to the state superintendent of 
public instruction, and that officer directed the city council to pay it. This 
order was disregarded, whereupon U. applied to the district court for a writ of 
mandamus compelling the proper officers of the city to issue to him a warrant 
upon its treasurer for the amount of his claim Held 

(1) That, to constitute a school a public school, the method by which public 
schools may be created, teachers emploved, salaries paid, X&c., pointed out by 
the law, must be pursued; 

(2) That, under the circumstances of this case, the school taught by U. was 
nothing more than a private school, and the city council had no authority to 
order the payment of the salary demanded by him. The fund in the hands of 
the council, devoted to educational purposes, was to be appropriated to public 
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PUBLIC SCHOOLS—continued.- 
schools alone, and it could not rightfully be applied to the support of schools 
of any other character; 

(3) That the state superintendent of public instruction, whose authority ex- 
tends to public school matters only, had no power to command the city to pay 
U.’s salary, and it was not boundto obey his order to that effect. Ossery v. City 
of Laredo, 406 


PURCHASER. See VENDOR AND VENDEE. 


1. A purchaser at an execution sale cannot acquire title to land not em- 
braced in the deed through which the judgment debtor held. Jones y. Powers, 
207. 

2. See statement of case for facts held to show that the land in controversy 
was not embraced in such debtor’s deed. Jd, 


QUO WARRANTO, 


1. The district court has jurisdiction of a suit forthe recovery of an office, if. its 
value is over $500, and an information in the nature of a guo warranto, filed by 
the proper officer at the instance of a private relator, as prescribed by the act 
of July 21, 1879, is an appropriate proceeding, and may be used, not only to 
oust the intruder, but also to adjudge to the relator the possession of the office. 
(Citing State v. Owens, 63 Tex. 261, and Williamson v. Lane, 52 Tex. 385.) 
McAllen v. Rhodes, 348, 

2. The remedy by gue warranto is, however, not the only method that may 
be pursued forthe recovery of an office, nor does the act of July 21, 1879, con- 
template that it should be; but the right to an office may be determined in an 
ordinary civil suit brought directly by the claimant against the party in pos- 
session, without resort to an information in the nature of a guo warranto, and 
the state is not a necessary party to such suit. 2. 


RAILROADS—See Contract, 1. DAmMAGES,3,7. NEGLIGENCE, 1. TAXATION, 1. 


11. Ina suit against a railroad to recover damages for injuries sustained in 
an accident, the petition alleged that the wreck was caused, among other 
things, bythe agents of the road putting into the train two large and dangerous 
box-cars, built for a road of four feet eight inches gauge, whereas defendant’s 
track was only three feet. There was evidence tending to sustain this aver- 
ment, and in its charge the court instructed the jury that if the wreck was 
caused by the placing of broad-gauge cars on a narrow-gauge track, or, etc., 
as alleged, defendant was liable. edd: 

(1) That the charge must be taken as a whole in order to determine whether 
or not it was erroneous or misleading, and it must be construed in the light of 
the issues made by the pleading and evidence. 

(2) If the facts stated in the petition in reference to the defects in the cars 
and their use and the fact that the wreck was caused thereby, were admitted, 
the court might have declared their use negligence. 

(3) It was left to the jury whether or not those facts existed, and whether or 
not defendant knew, or should have known, of them. The use of the car, with 
a knowledge of its defect, was inconsistent with the degree of care required of 
passenger carriers, and the court might so instruct. 

(4) Ordinarily the court should inform the jury what the issues to be tried 
are, rather than to refer them to the pleadings; but a reference to the plead- 




















RAILROADS—continued. 


ings, not bearing upon the weight or character of evidence necessary to be 
adduced to sustain the issues, but merely stating that if the car was put in the 
train in the unfit and defective condition alleged, etc., the carrier would be 
liable, was not error. 

(5) The question is, is there reason to believe that the jury were misled by 
the charge? Since the entire charge made the negligence of the carrier the 
sole ground on which plaintiff could recover, and it is improbable that the jury 
felt authorized to find for plaintiff if broad-gauge cars were put in the train, 
without reference to whether they were suitable or defective. £. LZ. & R. R, 
R’y Co. v. Smith, 167. 

12. See opinion for charges on contributory negligence held not contradie- 
tory, and supported by the evidence. Jd. 

13. When one has violated a duty imposed upon him by the common law, he 
should be held liable to every person injured thereby, whose injury is the 
natural ahd probable consequence of his misconduct ; and this liability extends 
to such injuries as might reasonably have been anticipated, under ordinary 
circumstances, as the natural and probable result of the wrongful act. (Citing 
McDonald v. Snelling, 14 Allen 290; Barron v. Eldredge, 100 Mass. 455: Kel- 
logg v. C. & N. W. R’y Co., 26 Wis. 223, 278.) Seale v.GC.,C.& S. F. Ry Co 
274. 


14. If, subsequent to the original wrongful or negligent act, a new cause has 


intervened, of itself sufficient to stand as the cause of the misfortune, the 
former must be considered as too remote. The original wrongful or negligent 
act will not be regarded as the proximate cause, where any new agency, not 
within the reasonable contemplation of the original wrongdoer, has intervened 
to bring about the injury. (Citing Ins. Co. v. Tweed, 7 Wall. 52, and Brandon 
v. Manufacturing Co., 51 Tex. 121.) Zz. 

15. Where, however, the intervening cause and its probable or reasonable 
eonsequences are such as could reasonably have been anticipated by the 
original wrongdoer, the causal connection between the original wrongful act and 
the subsequent injury is not broken, and an action may lie therefor. /@ 

16. Sparks emitted by the locomotive of a passing train of cars set fire to 
combustible material which the railway company had allowed to accumulate 
upon its right-of-way. A strong wind blowing at the time caused the fire 


rapidly to spread, and, when it approached near to and was threatening the 
fence that enclosed the premises of S., which were contiguous to the com- 
pany’s right of way at that point, C., fifteen years old and daughter of S., 
attempted to extinguish the fire. In the effort, the clothes on her person 
saught, and she was so severely burned that she in a few hours thereafter 
died. S. brought suit, under the statute, against the railway company 
for damages for the death of C., charging that her death was caused by 
the negligence of the company in permitting dry brush, weeds, and other 
combustible material to accumulate and remain upon its right of way, and in 
failing to provide proper appliances for preventing the emission of sparks 


from its emvine, etc., and alleging that deceased was in the exercise of due 
care. The defendant demurred to the petition. Held 

(1) That whether C. was or was not negligent in her attempt to extinguish 
the fire, that attempt on her part, and not the negligence of the railway com- 
pany in starting the flames, was the proximate cause of her death 

(2) That one exercising due care and incurring no risks should, in extin- 
guishing a fire, have the flames to communicate to her clothes and thereby 
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RAILROADS—continued. 
lose her life, is something so improbable that the anticipation of it should not 
be charged to the defendant under such circumstances. 

(8) That whilst the railway company might have anticipated such an acci- 
dent in the event of negligence on the part of the person killed by the flames, 
yet it was not bound to act in such case upon the theory, that persons who 
might be affected by its conduct, would be injured through their own negli- 
gence, and was therefore not obliged to take it into contemplation. 

(4) That there was, in this case, no question of negligence to be left to the 
jury, and the district court, therefore, did not err in sustaining the demurrer 
and dismissing the cause. Jd. 

17. Although a person injured, whilst walking upon the track of a railway com- 
pany, by collision with a passing train of cars, may, at the time, have been wrong- 
fully on the track, or, being rightly there, may have negligently remained upon 
it until too late to avoid the collision, nevertheless, if the company’s servants 
managing the train discovered the danger to which such person’s wrong or neg- 
ligence was exposing him, in time to prevent the accident or at least to greatly 
lessen the injury, by the exercise of ordinary care and diligence on their part, 
but negligently failed to do so, the company is liable in damages. The negli- 
gence of the company in failing to stop or sufficiently slacken the train when 
the danger was discovered, and not the trespass or the negligence of the injured 
person, was the proxmate cause of the injury. (Citing 1 Thomp. on Neg. 448,- 
and S. & R. on Neg., sec. 25.) Missouri Pacific R’y Co. v. Weisen, 448. 

18. Where, in a suit against a railway company for damages from overflow of 
land, caused by improper construction of the company’s road, the defendant 
has pleaded that the overflow was the result of an extraordinary and unusual 
flood,’against which human foresight could not provide, and evidence has been 
introduced of freshets having occurred at different intervals for a series of 
years prior to the one by which the plaintiff was damaged, which were equal to 
it, evidence of a freshet in the year following that in which the damage com- 
plained of occurred, greater than the one which caused such damage, is 
admissible, in connection with the proof relating to previous overflows, as a 

circumstance tending to show that the flood causing the damage to the plaintiff 

wis an occurrence against which ordinary and reasonable care might have 

provided. G.,C.& S. F. Ry Co. v. Holliday, 512. 

19. The Revised Statutes, art. 1298, leave it largely within the discretion of 
the trial judge as to the admission of testimony, and defects in proof may be 
supplied at any time before the conclusion of the argument. And where the 
testimony is confirmatory of the prima facie case already made by the party 
offering it, and fortifies the case upon points wherein it has been attacked, a 
refusal to adnfit it has been held to be error. 2. 

20. By the Revised Statutes, art. 4171, railway companies are required, in con- 
structing their roads, to take into consideration the natural lay of the land, 
and to construct culverts and sluices necessary for its proper drainage. In 
this respect they must use proper care, so as not to obstruct the waters of or- 
dinary floods, to the damage of adjacent lands. /¢@ 

21. The use of such care as a prudent man would exercise in reference to his 
own affairs, requires that a railway company, in the construction of its road, 
take into account the probabilities of overflows; and, in estimating these, it 
must consider what effect the sizeand length of the river near which it is 
building may have in producing them, as well as the number and frequency 
of former freshets. The railway company may not be required to provide 
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RAILROADS—continued. 


against an unprecedented rise in the river, but that cannot be called unprece- 
dented which has, for more than a quarter of a century, occurred every three, 
four or five years; nor can that be called extraordinary which is but the natural 
result of the length and size of the river, taken in connection with a fall oft 
water liable to occur at intervals, though separated from each other by several 
years. dd. 

22. When one’s crop has been destroyed by overflow caused by the improper 
construction of a railway, the injured party, as far as money can do so, ought 
to be put in the same condition that he would have been had the tort not been 
committed; and interest upon the value of the crop so destroyed, from the date 
of its destruction, is as necessary asthe value itself. /d. 

23. What a plaintiff, whose crop has been destroyed by overflow, might have 
made had he planted another crop, is too uncertain to base upon it any estimate 
as to the amount by which his damages should be reduced. /d. 

24. See this case for special charges asked,which were held to have been properly 
refused, because they assumed as matter of law, that a railway company ig 
excused for having failed to construct its road-bed, culverts and ditches in 
such manner as to afford free passage and egress to water coming from a large 
river and from a great distance; and because they assumed as matter of law 
that a particular freshet was an extraordinary one. Jd. 

25. See this case, wherein itis held not to be error, in a suit by a passenger 
against arailway company for damages, because of personal injuries received 
in an accident on its road, to permit witnesses, though not possessing special 
knowledge as railroad experts, to state their opinions as to the unsafe condition 
of the company’s track at the point of accident, after having testified to actual 
knowledge of the road, and tothe facts upon which their opinions were founded. 
Missouri Pacific R’y Co.v. Jarrard, 560. 

26. See this case for special charge held to have been properly refused, because 
it sought to have applied to a railway company’s care of its road the test of 
the judgment of experienced railroad men upon the safety of its track. /d. 

27. See this case for verdict held not to be excessive, under the facts. /d. 

28. If one, in the employ of another, has lost time by reason of a personal 
injury caused by the negligence of a third person, he is entitled, in a suit 
against the latter for damages, to compensation for such loss, notwithstand- 
ing his wages may have been continued during the time, either as a provision 
of his contract or as a grace of his employer. 2. 

29. See this case for evidence held insufficient to support a verdict against a 
railway company ina suit bya passenger for damages for personal injuries pro- 
duced by her leaping from defendant’s train, under a sudden apprehension of 
danger. G.,C.&S. F. R’y Co. v. Wallen, 568. 

30. Ina suit against a railway company for damages for an injury to the per- 
son from negligence, to entitle the plaintiff to recover, it is not enough that the 
evidence shows that the injured person did only what a prudent person would 
have done under the same circumstances, but it must likewise show that the 
defendant committed some fault, or was guilty of some negligence, which con- 
tributed to the injury. 72. 

81. One who has no interest in the performance of certain work for a railroad, 
but volunteers to assist in such work, assumes all risks incident to his position, 
and cannot recover for injuries caused by the negligence of his fellow servants. 
Eason v. S.& E. T. Ry Co., 577. 

32. If the injured person is not a volunteer, butengaged at the request or 
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RAILROADS—continued. 
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with the permission of the railroad’s agent in a transaction of interest as well 
to himself or his master, as to the railroad company, he is entitled to the same 
protection against the negligence of the company’s servants as if he were at 
the time attending to his own private affairs. /d. ; 

83. See opinion for allegations held sufficient to support an action against a 
railroad for injuries sustained through the negligence of a fellow servant. J@. 

34. One who has received from a railway company a pass with conditions 

thereon, and who has used it to procure free passage, must be held to have 
consented to its conditions, as fully as though he had signed the pass. G., 
C. & S. F. R’y Co. v. McGown, 640. 
35. A common carrier of passengers cannot by contract relieve itself from 
responsibility, or even limit its liability, for injuries to a passenger resulting 
from the negligence of itself or its employes, or agents, in the scope of their 
employment; and this is so with reference as well to passengers traveling free 
of charge as to those paying full fare. 2. 

36. The liability of the carrier of passengers does not depend on the fact that 
compensation forthe passenger has been paid to it, but the same degree of care 
is incumbent on the carrier in the case of a passenger traveling on a free pass 
as in the case of one paying full fare. Jd. 

87. The negligence of the agent, of whatsoever grade, of a corporation pursuing 
the business of a common carrier, is, as to matters within the scope of the em- 
ployment, with reference to passengers, the negligence of the corporation itself, 
and fixes a liability which the carrier cannot avoid or limit by contract. 
Td. 


RATIFICATION. See PRINCIPAL AND AGENT. 


RECEIVER. See Crepitors,1,2. LtEn, 1. 


1. The duly appointed receiver of a corporation exhibited his order of appoint- 
ment to its treasurer, and demanded the funds of the corporation in his hands. 
The treasurer declined to give them up, on the ground that the order was not 
sufficiently specific to justify him in so doing. The receiver applied for an 
order of court commanding the treasurer to show cause why “he should not 
pay to the receiver the money specified, and upona hearing hereof for an order 
commanding such payment, under such penalties as the court may deem proper 
to enforce obedience to the decree.” Held: 

(1) That if the receiver was appointed upon an insufficient showing the order 
was erroneous and subject to revision, but not void or open to collateral attack ; 

(2) The treasurer, having notice of the order, was bound in duty to turn over 
the money in his possession to the receiver, on demand. To act upon a techni- 
cal construction of the words of the order and place himself in a position in 
which he could not comply, in case his interpretation proved incorrect, was 
rashly contemptuous ; 

(3) That he proceeded under the advice of counsel might mitigate, but could 
not excuse, the offense 

(4, The punishment for contempt is by fine or imprisonment, or both. There 
is no authority for awarding in such proceedings a judgment in favor of the 
private prosecutor for a sum of money to be collected by execution, and the re- 
ceiver in this case was not entitled to such a judgment against the treasurer 
for the amount withheld; 

(5) See opinion for proceedings held not to constitute a civil suit sufficient 
to support a judgment for the funds withheld from the receiver ; 
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RECEIVER—continued. 

(6) A judgment, such as only a civil suit would authorize, rendered in a pro- 

ceeding which neither the court nor either of the parties considered or treated 

as a civil suit in the inception and progress, is scarcely void, but certainly 
irregular. Zdrington v. Pridham. 612. 


RECORDS See CHATTEL MorTGAGE, 3,4. HOMESTEAD, 1. 2. 
REGISTRATION. See County Bounpary, 5. Drep,1,2. MECHANIC’s LIEN, 2. 


REPLEVY. 

1. A verdict against parties who have replevied property should find the value 
of the various items of property replevied, as they have the right, by the statute, to 
return the entire property in satisfaction of the payment, or a part of it in satisfac- 
tion pro tanto. (R. §S., art. 4502; Hoeser v. Kraeka, 29 Tex.; Blakely v. Duncan, 
4 Tex.; Bennet v. Butterworth, 8 How. U. 8., 128.) Cook & McElvey v. Halsell,'. 


RIGHT OF WAY. See Conrract, 1. 


RIPARIAN RIGHTS. 
1. Under the act of March 8, 1879, for the preservation of oysters and oyster- 
beds, and for protecting the rights of persons to the same, etc., the owner of 
land bordering on any unnavigable creek, lake, bayou or cove is also the true 


and legal owner of the oyster-beds along the entire front of his land, from low- 


water mark to the center of such creek, lake, bayou or cov: vr if the lake, 
bayou or cove, upon which his land borders, is public, navigable water, then 
the owner of the land is the owner of the oyster-beds along the entire front of 


the land, and extending out from low-water mark into such lake, bayou or cove 
for a distance of one hundred yards. Holt vy. Follett, 550. 


2. Solong as the owner of the land is content with what the law gives him by vir- 
tue of his riparian ownership, he is protected by the imaginary line running ata 
distance of one hundred yards from low-water mark along the entire front of 
his shore; and, toconstitute one a trespasser, in the meaning of the law, who 


without the consent of the owner of the land, takes ovsters within such space, 


it is not necessary that the owner shall have first designated it by staking *t 
off. That provision of the act of March 8, 1879, which requires one’s location 
to be designated by stakes planted at its four corners, applies only to those 


cases where the riparian owner, or other person, wishes to secure a right beyond 
these limits. Jd. 


ROADS. See PuBLic ROADs. 
SALE. See FRaup, 1, 2. 
SCHOOL LANDS. 


1. C. sued P., in trespass to try title, for two sections of land lying partly in 


Nueces and partly in Duval counties, purchased by the former from the state, 
by application through the surveyor of Nueces county, under the act of July 
8. 1879, and the act of April 6, 1881, amendatory tlrereof, providing for th 
sale of lands set aside forthe common school fund The petition, besides 
the allegations usual in such forms of action, alleged, with great particu- 


larity, a compliance by C. with all the requirements of the statute, necessary 
to be observed in the purchase of such lands, down to and including the 


allegation of payment by him of the first installment, or one twentieth part, 
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of the purchase money. The petition also alleged the execution by C. of 
written obligations for the balance of the appraised value of the lands, stipu 
lating to pay to the governor of the state such balance in yearly install- 
ments, each a one-twentieth part thereof, with interest; that the obligations 
had been executed and forwarded to the treasurer of the state and by 
him filed, and had also been registered by the commissioner of the general 
land office, all in conformity with the law regulating the sale of such lands; 
that the only installments of interest falling due up to the date of the 
institution of plaintiff’s suit had been paid to the state and accepted by it; 
and that P., with full knowledge of plaintiff’s rights, has subsequently pur- 
chased from the state, by application through the surveyor of Duval county, 
the same lands, paying cash, and had procured from the state patents 
therefor. The petition did not, however, specifically allege, that C.’s obliga- 
tions had been executed so soon as his application was received by the 
surveyor, or that they had been executed and sent to the commissioner of the 
general land office, or filed with the treasurer of the state, before the patents 
were issued to P. P. demurred to the petition. Ae/d- 

(1) That a compliance by C. with all the requirements of the statute, neces- 
sary to be observed in the purchase of school lands, down to and including 
the payment of the first installment of the purchase money, gave him an 
inchoate right to the lands described in the petition, which he could perfect 
by a compliance with the requirements of the statute as to acts subsequently 
to be performed; and, so long as he was not in default in any of these particu- 
lars, the lands could not be granted to another ; 

(2) That, since the statute provides, that a failure, for a stated time, to pay 
the first installment shall immediately work a forfeiture of the land, and does 
not provide that a failure to forward, within a named period of time, the notes 
for the balance of the purchase money shall be visited with the same penalty, 
it was evidently not intended that, unless the notes be executed and forwarded 
so soon as the application is filed with the surveyor, the land should be imme- 
diately forfeited ; 

(5) That, under rule. seventeen for the government of district courts, every 
reasonable intendment must be indulged in favor of the pleading demurred to; 

(4) That the reasonable deductions to be drawn from the allegations of the 
petition in this case are, that the obligations executed by C. had been for- 
warded in due time and before the right of any person to the land had accrued ; 

(5) That the fact that the proper officers recognized as due to the state the 
payments made by C., and received and receipted for them, and registered the 
obligations under which these payments were made, shows that the officers 
recognized the purchase by C. as valid, and the obligations as duly executed ; 
and, unless P., who claims to have bought subsequently to C., can show some 
fact which avoided the latter’s purchase, notwithstanding his apparent com- 
pliance with the law, the title of C. is good. 

(6) That if the petition is not as clear and specific as to dates or other like 
circumstances as it should be, such defects should have been pointed out by 
special demurrer. A general demurrer will not reach them. Canales v. Perez, 
291 


SEPARATE PROPERTY. See COMMUNITY PROPERTY,6. PARTNERSHIP, 5. VENDOR 


AND VENDEE, 8. 


SEQUESTRATION. See PRAcTICE IN District Court, 11. STOPPAGE IN TRANSITU, 6. 


1. The defendant in a sequestration suit is allowed to tender to the proper 










INDEX. 








SEQUESTRATION—continued. 





officer, within ten days after judgment, the sequestered property in payment of 
its value, but a provision to that effect is not required to be inserted in the 
judgment itself. The defendant can avail himself of this privilege without 
any order of court. Jills v. Hackett, 580. 

2, A person by becoming a surety on a replevin bond becomes a party to the 
suit, and is liable to have costs adjudged against him. Jd. 


2 


3. The dismissal of a sequestration suit as toone of the sureties on the defend- 
ant’s replevin bond, who has died pending the suit, and whose estate is insol- 
vent, will not vitiate the judgment in favor of plaintiff. The court would have 
no power to release the deceased surety’s estate from responsibility, and a dis- 


missal of the suit as to him would not operate as such release. Jd. 


SET-OFF. See PARTNERSHIP, 2. PLEADING, 5. 
SHERIFF. See EXECUTION SALE, 1,2. PLEADING, 6. 


SHERIFF’S RETURN. 


1. The return upon the citation was as follows: ‘*Came to hand on the 12th 
day of February, A. D. 1884, at 11 o’clock a. m., and executed the 18th day of 
February, 1884, by delivering to Mrs. A. A. Holliday and W. H. Holliday, the 
within named defendants, in person, a true copy of this writ.” //e/d 

(1) The service was insufficient ; 

(2) The fact that in the statement of the sheriff’s costs, at the end of the 
transcript, fees for delivering two citations are charged, does not cure the 
defect in the return. SAolliday v. Steele, 388. 

1. The case of King v. Goodson (42 Tex. 153), cited and followed 


SPECIFIC PERFORMANCE. See Trespass To Try TITLE, 2. 
STATE SUPERINTENDENT OF INSTRUCTION. See Pustic ScHoo .s, 1. 


STATUTE OF FRAUDS. See APPEAL, 1,2. ASSIGNMENT FOR CREDITORS, 1, 4, 5, 6. 


CouNTY TREASURER, 4, 5. County SEAT, 1, 5. CoMMUNITY PROPERTY, 4. DEEDS, 
1. EXECUTORS AND ADMINISTRATORS, 2. ESTATES OF DECEDENTs, 1, 8. FRAuD, 5. 
HoMESTEAD, 22. LIMITATION, 12,13, 17. MECHANIC’s LIEN, 1, 7. MortTGaGes, 1. 
PRACTICE IN SUPREME CouRT, 2. PRE-EMPTION, 1,4. PUBLIC ROADs, 2, 21, 22. 
RIPARIAN RiGcuTs, 1,2. ScHoo. LAND 1. TRESPASS TO TRY TITLE, £ 


1. Every debtor has the legal right to pay one or more of his just debts 
with any money or other property of his, though he may thereby with- 
draw from the reach of other creditors property which they might subject to pay- 
ment of their debts equally just, as also has every creditor the legal right so to 


receive payment; and this right of either is not affected by the fact that the 
debtor is insolvent. Z//is v. Valentine & Son, 532. 

2. If, for such a purpose, the debtor conveys or sells, at a fair price, to some 
person who, by the terms of the sale, is bound to see, and does see, that the 
money is at once appropriated to that purpose, then it cannot be said that the 
sale, within the meaning of the law, is made to hinder, delay or defraud other 
creditors, who may not have received any of the proceeds R. S., art. 2465. Jd. 

3. The hindrance or delay contemplated by the statute (R.S., art. 2465) has 
in it the element of fraud, and if a hindrance or delay be found in any case to 
be free from such element, then it is not of that character which, under the 
statute, vitiates conveyances. Jd. 


4. Under the statute, an intention to hinder, delay, or defraud must exist, but 
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FRAUDS—eontinued. 
the mere intention can have no effect, if considered alone, in determining 
whether a conveyance is lawful or not. The intent must be coupled with a 
conveyance which has the effect, if permitted to stand, to hinder, delay or de- 
fraud creditors, otherwise it does not become a matter of private right, since 
mere intent, however wrongful, interposes no obstacle to the successful asser- 
tion of any right a creditor may have to enforce payment of a debt through the 
sale of his debtor’s property. /d. 

5. Nocreditor, without a lien, has the right to have the debt due to him paid out 
of any particular property of his debtor, but any dona fide creditor may, in 
good faith, acquire a right in reference to his debtor’s property, which the gen- 
eral creditors do not possess. ld. 

6. The acquisition of a lien on a part or the whole of an insolvent’s property 

to secure a debt, and a sale thereunder, necessarily tends, in a popular sense, to 
hinder and delay, and it may be‘even to defeat other creditors in the collection 
of their debts, and so also does every payment of a debt by a person unable 
to pay all his debts, whether the payment be in money or in property; never- 
theless, if the lien or the payment be of a dona fide debt, it is valid, in the ab- 
sence of any law declaring preferences invalid, even though the debtor pays the 
debt or gives the lien with intent to secure to the favored creditor an advant- 
age over other creditors. 2. 
7. It is lawful to pay any debt or to secure its payment, unless there is some 
law in force looking to the distribution of am insolvent’s estate, without pre- 
ferences ; ani what it is lawful to do cannot become unlawful, by reason of the 
fact that it is done through a motive, or with an intent, not friendly to all 
creditors. A hindrance or delay which does not operate as a fraud upon credit- 
ors is not that prohibited by law. 2. 

8. To vitiate a sale the intent of the seller must be to hinder, delay or de- 
fraud his creditors, and such intent cannot exist, if the purpose be to appropri- 
ate the property or its proceeds, at its fair value, to the payment of one or 
more just debts, in a mannerand at atime satisfactory to the creditors to be 
paid. /d. 

9. The notice to the grantee must be a notice of an intent on the part of the 
debtor to hinder, delay or defraud in the legal sense of those words. /d. 

10. If the intended and necessary effect of a transfer be to discharge one or 
more just debts of the seller by a present application of the full value of the 
property, in a manner agreed to by the preferred creditors, it would seem that 
the purchaser would stand on ground as favorable as though he were a pur- 
chaser for the sole purpose of securing a debt due to himself. 2. 

11. Fraud, or no fraud, is ordinarily a question of fact, but,if the facts be 
admitted, whether they constitute fraud within the meaning of the statute be- 
comes, in many cases, a matter of law. /d. 

12. Knowledge by the purchaser that the debtor intended, after paying certain 
debts with a part of his property, to apply a part or the whole of the residue to 
the payment of other just debts, even by way of preferences, would no more 
vitiate the salethan would a knowledge that, in making payment of the debts first 
satisfied, the intention of the debtor was to give preferences. 2. 

1. Article 1184, Revised Statutes, refers to such process as may be required 
in the commencement of a suit, and in cases of injunction, attachment and 
sequestration alone. Crabtree v. Whiteselle, 111 

2. The issuance and service of process on Sunday is, at common law, in- 
valid; the statute declares the common law and, by exception, modifies it. 





STATUTE OF FRAUDS—continued. 
Holidays have only the sanctity attached to them by statute, and all busi- 
ness may be transacted on them except what is expressly forbidden. (63 Tex., 
162.) Ja 

3. The words “ any civil process,” in article 1184, Revised Statutes, are broad 
enough to cover executions, but the chapter limits the language to process per- 
taining to the commencement of suits. No sucu prohibition is found in the 
chapter on executions or legal holidays. 2. 


STREET RAILWAYS. 


1. A grant made, under legislative sanction, by a city to a street 
street railway company of the right, not in express terms exclusive, to build 
and operate a railway upon one or more of its streets, confers upon the rail- 
way company no exclusive privilege as to such streets. The city, notwith- 
standing such grant, retains all the control it formerly possessed over those 
streets, subject only to the company’s exclusive right, as against other railway 
companies, to use that portion covered by its track. G.C. St Ry Co. v. G.C. 
Ry Co., 502. 

2. Over that portion of any street upon which its track, switches, or turn- 


outs do not lie, a railway company has no authority, but the city’s dominion 


over it remains unchanged and unimpaired, and is as full and complete, for all 
purposes, as it was over theentire street before the privilege of constructing 
a road upon it was granted. If, therefore, the city should « hoose to grant to 
another company the privilege of laying a track upon the same street, the 
‘ company already operating a road there would have no right to object, so long 


as the free and unobstructed use of its own track was not interfered with; and 
the new grant may, with the consent of the legislature, be made. 2. 


STOPPAGE IN TRANSITU. See Britt or LAprne, 1. 


1. The fact that creditors of the vendee have attached the goods, does not 
defeat the right of the vendor to repossess himself of the goods bv stoppage 
in transitu. (Benj. on Sales, 836, 862; Wait’s Acts. and Def., 616; Chandler 
v. Fulton, 10 Tex., 2.) Alyn & Co.v. Willis & Bro., 65. 

2. See statement of case and opinion for facts held sufficient to constitute 
abandonment of an attachment as to part of goods. 2. 

3. The basis of the right of stoppage im ‘ransitu is the insolvency of the 
vendee, without reference to whether the contract of sale was procured by 
fraud, and the right to rescind, resulting from fraud, may be waived without 
affecting the right resulting from insolvency. (Woodruff v. Noyes, 15 Conn.; 
Halff, Weis & Co. v. Allyn & Co., 60Tex., 278, and other authorities doubted.) 
fd. 

4. It is well settled by the great weight of English and American authori- 
ties that stoppage 2” ‘ransitu merely secures the possession of the goods to the 
vendor, so as to enable him to exercise his right as an unpaid vendor, and does 
not rescind the sale. (Chandler v. Fulton, 10 Tex., 2, reviewed and approved. 
Other authorities cited.) /d. 

5. The bringing of suit and levy of attachment on the goods to secure the 
purchase money does not estop the vendor from asserting the right of stoppage 
in transitu; both remedies recognize the title of the vendee. /d@ 


6. Goods subject to stoppage i” ¢ransitu, attached by creditors of the vendee 
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STOPPAGE IN TRANSITU—continued. 
while in transit, can be sequestrated by the vendor, and possession can be 
obtained by filing a claim bond and taking the goods. Jd. 


SUNDAY. See STATUTES CONSTRUED. 

SUPERIOR TITLE. See VENDOR AND VENDEE, 8. 
SUPERSEDEAS. See APPEAL Bonn, 3. 

SURETY. See EXecuTors AND ADMINISTRATORS, 1. 


SURVEY, See County Bounpary, 1,6. LANp CERTIFICATE, 1, 2, 3. 


1. If a line of a survey was generally but erroneously supposed to be at 
a certain place, that fact should be considered in determining what weight 
ought to be given to the calls for that line in a deed to a neighboring tract ; 
other calls in the deed might be given a controlling influencein determining 
what lands were conveyed by the deed. /ones v. Powers, 207. 

2. If the deed contained such a description of the land conveyed as to show 
that it was intended thereby to convey a certain tract, in accordance with a 
survey actually made, the tract would pass regardless of the erroneous call for 
the line referred to. J/d@ 


TAXATION. 


1. Arguments and conclusions of the court in I. & G. N. Ry. Co. v. Anderson 
county, 59 Tex., adopted. 


” 


la. The “property” or “franchise” of a railroad, exempted from taxation by a 
legislative act, was sold under a mortgage. //e/d: 

(1) That the right of exemption from taxation probably did not pass by the sale 
as a thing sold and fer force of the sale 

(2) The act of March 10, 1875, was a declaration having the force of a law, as 
well as a contract, by which the right to the exemption was secured to persons who 
might succeed in any manner to the corporate rights and ownership of the property 
exempted from taxation by the act. 

(3) The exemption passed by force of the law, while title to the thing exempted 
was subject to the rules regulating the transfer of property. 

(4) The word “successors” was evidently used to designate such persons as 
might, in a lawful manner, acquire the proprietorship of the corporate rights and 
property through which they were to be exercised, while ‘sassigns”’ was probably 
used to designate parties who might acquire the land certificates before location, or 
the lands afterwards. 7 & G. N. Ry Co. v. Smith, 21. 

2. Art. 4676, R. S., provides that all property, real and personal, except such 
as is required to be listed and assessed otherwise, shall be listed and assessed 
in the county where it is situated, and there is no special provision excepting 
from this requirement cattle ranging near the line of two counties; yet the 
statute does not intend to impose impossibilities or to work injustice, and a 
substantial compliance with its terms is all that is necessary. Court v. O’Con- 
nor, 334. 

3. If, therefore, one whose pasture lies partly in the county of his residence 
and partly in an adjoining county, renders for taxation his cattle, feeding upon 
such pasture, and pays the tax thereon, in the county where he resides and 
where the entire herd feeding in his pasture is controlled, he complies with the 
substantial requirements of the statute, the state receives from the property all 
the revenue to which she is entitled, and the owner is not overtaxed. Jd. 
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TAXATION—continued. ; 
4. In 1884, O., a resident of Refugio county, owning a large pasture lying = 
partly in the county of his residence and partly in Aransas, an adjoining 
county, in which pasture grazed several thousand head of cattle belonging to 
him, but which were always herded, as occasion required, in the county of hig 
residence, was required by the assessor of Refugio county, in pursuance of 


written instructions from the comptroller of public accounts, to render his 








entire herd of cattle for taxation in that county, for that year. Subse- 
quently O., in rendering his property in Aransas county to the assessor 
thereof, for taxation, noted upon his list the fact that all the cattle in hig 
pasture had been rendered to the assessor of Refugio county. At a meeting v 
of the county commissioners of Aransas county, held June 30, 1884, to revise 
and approve the lists submitted by the assessor of that county, the board 
added, without 9.’s knowledge, to the list of property rendered by him, four 
thousand head of cattle, at a valuation of $52,000, part and parcel of the herd 
that had been rendered for taxation in Refugio county. O. paid to the tax col- 
lector of Refugio county the taxes upon his entire herd, and tendered to the 
tax collector of Aransas county the taxes_due on his real estate in the latter 
county, but the collector refused to receive the money as the taxes on such 
property, and subsequently levied upon and advertised for sale all of O.’s lands 
in Aransas county, to satisfy the taxes assessed on both the lands and the four 
thousand head of cattle. O. applied for and obtained an injunction restrain- 
ing the sale. Held: 
(1) That an injunction will lie, under such circumstances, to restrain the sale 
of real estate levied on to satisfy a tax illegally assessed. (Citing Red. v. John- ( 
son, 3 Tex. 284; George v. Dean, 47 Tex. 84, and Nat. Bank v. Roger l 


Tex. 606) ; 

(2) That it is not necessary, in such cases, before applying for an injunction, 
to seek relief from the board of equalization, or other officers having control 
in matters of taxation. (Citing Hardesty v. Flemming, 57 Tex. 400); 

(3) That it was unimportant whether the taxes in Refugio county were vaid 
before or after the levy which was sought to be enjoined. It was sufficient if 
the right to the taxes had fully accrued to that county, and this was effected 
by the previous assessment made therein ; 

(4) That it was not necessary for O. to allege at what time he was required to 
render his cattle in Refugio county. It is sufficient if it appears from his 
petition that it was done before the commissioners’ court of Aransas county 
added the four thousand head of cattle to his assessment in the latter county. 
la. 

5. When the comptroller of public accounts has issued a general order, 
directing that where cattle range in more than one county, the owner, living 
near the county lines, shall render to the assessor of the county in which he 
resides the entire number owned, such instructions are binding on the assessors 
of taxes (R. S., art. 4713); and persons rendering their property for taxation, 
in accordance with these regulations, must be held to have complied with the 
law, and thgir property, of that description, will be free from taxation in any 
other county than the one in which it has been rendered. /2. 3 

6. Art. 11, sec. 5, of the constitution excepts from the operation of art. 8, 
sec. 3, such municipal corporations as may have their charters granted and 
amended by special laws. Such cities may be authorized to levy and collect 
heavier taxes than those incorporated by general law, and one of these cities 
may be authorized to levy a heavier tax than an other of the same kind. Cave 
v. City of Houston, 619. 
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TAXATION—continued. 

7. The weight of authority seems to be that when a statute does not provide 
an exclusive remedy for the collection of taxes, they may be enforced by suit. 
la. 

8. Interest is not recoverable on taxes unless the statute so expressly pro- 
vides. /d. 

9. A judgment cannot foreclose a lien upon an entire piece of property and 
direct its sale for taxes averred to have been assessed against a portion only of 
the property. Jd. 


TAX SALE. 

1. Plaintiff in trespass to try title relied upon a tax deed, and sought to prove that 
the jurisdictional prerequisites had been complied with in the sale by producing 
the tax roll. he land in controversy was the Jos. Shelton survey, and it was 
admitted that the roll had been changed since the institution of the suit from 
Joshua to James Shelton. eld: 

(1) That the survey listed was not that conveyed to plaintiff, and the roll and 
deed were properly excluded. 

(2) Independant of constitutional and statutory law, a tax deed does not affect 
title unless the authority of the maker of the deed is shown by proof of the per- 
formance of all precedent requisites. (Bur.on Tax., 382; Cool.on Tax., 353, ete.) 

(3) The deed alone did not make a prima facie case for plaintiff. (Authorities 
reviewed.) Jleredith v. Coker, 29. 


TENDER. See EVIDENCE, 3. 


TENANTS IN COMMON. See CoMMUNITY Property, 5. Norice, 1. ° TRESPASS TO 
Try TITLE, 16. : 
1. The extent to which one tenant in cOmmon may recover against persons 
showing no right is well settled in this state. (Sowers v. Peterson, 50 Tex. 217 ; 
Pilcher v. Kirk, 60 Tex. 162.) Hancock v. Tram Lumber Co., 225. 
TETIMONIO. See EvipEnck, 25. 
TRESPASS. See ATTACHMENT, 7. LIMITATION, 5. RIPARIAN RIGHTS, 2. 
TRESPASS TO TRY TITLE. See IMPROVEMENTS, 1. LIMITATION, 38. TAX SALE, 1. 
1. When defendant agreed that a certain party was the common source of 
title to the land in controversy, he was precluded from claiming any interest 
in the land not derived from that source. Cvradtree v. Whiteselle, 111. 
2. On Januury 26, 1884, D. and P. entered into an oral agreement by which 
D. was to sell to P. a certain small tract of.unimproved land near the town of 
Newton, in Newton county, and P. was to pay him therefor the sum of $30.00, as 
soon as P. moved on the land with his family, who were then in another county 
Two days thereafter it was further orally agreed between them that D. should 
erect upon the land a dwelling-house, furnishing all the material therefor and 
completing the same by the following March, and that P. should pay him 
therefor the further sum of $300, but no definite time was fixed for its payment. 
D. completed the building within the time specified, and, on April 6, 1884, P. 
with his family, took possession of the premises, with the consent of D., pay- 
ing the latter at the time $100. P., shortly after taking possession of the 
premises, erected thereon, with the knowledge and consent of D., other perma- 
nent and valuble improvements, at his own expense. On January 14, 1885, D. 
tendered to P. a deed to the property, in which the consideration was stated to 


be $330. This deed P. refused to accept, claiming that the true consideration 
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TRESPASS TO TRY TITLE—continued. 
was $30; that he was entitled to a deed with such amount expressed therein ag 
the consideration, and that the $800 related to an entirely different transaction, 
D. declined to make the alteration in the deed, and in March, 1885, the balance 
of the $330 being still unpaid, brought suit in trespass to try title against P, 
for the land. P. pleaded purchase of the land from D. for $30.00, and payment of 
that amount, possession and occupancy thereof, with plaintiff’s consent, and { 
valuable improvements by him in good faith, and prayed the court for a decree 
in his own behalf, compelling the plaintiff to make conveyance of the land in 
conformity with the terms of the oral agreement of January 26, 1884. Held: 

(1) That, under the foregoing facts, the court did not err in refusing to render 
judgment in favor of D 

(2) That improvements made by the vendor, under the circumstances of this 
case, cannot aid a vendee in enforcing specific performance of a verbal con- 
tract to sell land, until the latter pays for them ; 

(3) That the improvements made by P. counted for nothing in his prayer for 
specific performance, so long as he failed to perform his part of the contract by 
not paying the entire purchase mons 

(4) That if P. will pay the unpaid balance of the $330, he will then be entitled 
to a decree vesting in him the title to the land, but not otherwis: 

(5) That the plaintiff may, if he thinks proper to do so, in case the defendant 
fails to.pay the part of the price unpaid, so amend his pleadings as to entitle 
him to a judgment for the unpaid balance, if, in fact, it is one, and to a decree 
directing a sale of the property to satisfy such judgment. Da nv. PB , O76. 


&. A. C. sued J. C. in trespass to try title, and described in the petition the 


land claimed by her as ‘“‘ that certain tract of land, containing three thousand 
two hundred and fifty-six and one-eighth acres, part of a certain other tract of 
land known as the league granted to David Brown, colonist, situated in Jeffer- 





son county, Texas, on the west bank of the Neches river, and more particularly 


described as follows: * ” The petition then set forth the field notes 
of the entire league granted to David Brown, and averred that the plaintiff was 
the legal and equitable owner thereof, except about five hundred acres con- 


veyed November 4, 1839, by David Brown to J. Hutchinson and wife; ten acres 
conveyed, November 29, 1836, by Brown to E. MeFaddin three hundred and 
twenty acres conveyed, July 50, 1840, by Brown to G. W. Tevis; fifty acres 
conveyed, March 2, 1847, by the sheriffof Jefferson county to F. W. Ogden ; two 
hundred acres conveyed, December 27, 1856, twenty-three and a half acres con- 
veyed, May 12, 1857, and twenty acres conveyed, October 4, 1859, by M. Cart- 
wright to J. J. Herring ; and six lots in the town of Santa Anna conveyed, May 
24, 1837, by David Brown to W.C. McDaniel. The deeds conveying t*ese sev- 
eral tracts excepted as above, were alleged to contain a description of the tracts, 
respectively, by metes and bounds, and to have been duly recorded in Jefferson 
county. Certified copies of these deeds were appended to the petition, as 
exhibits, and it was prayed that they might be taken as a part thereof. edd, 





that the petition, in connection with the papers therein referred to and made 
part of it, gave a sufficient description of the land sued for, and the court did 


not err in overruling demurrers raising that question. Cvaig v. Cartwright, 
413. 

4. See opinion in this case for description in deeds conveying land held suffi- 
ciently certain to admit them in evidence, under defendant’s plea of limiattion, 
for purpose of showing privity of possession and continuity of claim. 2. 

5. By virtue of article 4812, Revised Statutes, andsection 5 of the final title, 





TRESPASS TO TRY TITLE—continued. 
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parties to an action of trespass to try title commenced before those statutes 
took effect, are to have their rights determined according to the law as it ex- 
isted at the time the suit was instituted. Steed v. Petty, 490. 

6. Except as to the course of practice or procedure, the provisions of the old 
law are to govern in suchasuit. The parties may, in its prosecution or defense, 
plead and prove the same matters that they could have urged, had the cause 
been tried under the former law. Jd. 

7. An allegation of some adverse possession or claim is a necessary part of 
the petition in an action of trespass to try title. See opinion for allegations 
held insufficient to constitute the statutory action. Nye v. Hawkins, 600. 

8. A dispute as to boundaries may be determined in an action of trespass to 
try title, but only where facts are alleged sufficient to support that action. 
Td. 

9. When, in addition to the confusion of boundaries, there is sufficient equity 
to give jurisdiction to a court of equity, the statutory action of trespass to try 
title may be used, and the dispute as to boundary determined therein. 2. 

10. A confusion of boundaries alone does not justify a resort to equity; there 
must be, in addition, some equity superinduced by the act of the parties—as 
fraud, confusion of occupancy, negligence, omission or misconduct. (Authori- 
ties cited.) /d. 

11. Equity will not grant relief unless the boundary cannot be otherwise de- 
termined. Averments of the true locality of a boundary line, and that natural 
objects are still in existence by which such locality may be accurately fixed, 
show that such line is, within the meaning of the law, determined. /d. 

12. Before granting relief, equity requires the, plaintiff to show a clear title to 
land in the defendant’s possession. (Authorities cited.) This rule might be 
extended to allow relief to the plaintiff in cases of disputed boundaries where 
there is an adverse claim without possession, provided the other facts were 
sufficient to justify the interposition of equity. 2. 


13. The elder title ofa prior grantee draws to it the seisin of the entire tract 


covered thereby. A party claiming title under a junior grant may, by taking 
actual possession, dispossess the prior grantee to the extent of the second 
grant. But upon actual possession being taken by the prior grantee, the ad- 
verse holding of the trespasser becomes limited to his actual enclosure and 
improvements. Parker v. Baines, 605, 

14. Without actual entry, the holder of a junior title can have no constructive 
possession. Whatever locations may be made upon an elder grant, so long as 
no actual possession is taken, the title of the prior grantee to the elder grant 


remains unimpaired. /d. 

15. Whenever actual possession is taken by a subsequent grantee or other 
trespasser, the prior grantee must take notice of the trespass and protect his 
title by taking actual possession or bringing suit within the proper period of 
limitation. 2. 


TRIAL BY JURY. 








1. Defendants demanded a jury and had the cause placed on the jury docket. 
No jury fee was deposited by or on the first day of the term, and on motion 
of plaintiffs the cause was stricken from the jury docket, although the jury 
fee was deposited before the motion was filed. The cause was called in its 
regular order, and plaintiffs objected to its trial on the ground that all the jury 
cases had not been disposed of. Held: 
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TRIAL BY JURY—continued. 

(1) That the case should not have been stricken from the jury docket (follow- 
ing Gallagher v. Goldfrank, 68 Tex., 473). 

(2) Plaintiff could not be heard to complain that they were not permitted to 
reap a further advantage than the erroneous ruling of the court had already 
given them. 

(3) The trial of a case out of its regular order is no ground for reversal unless 
it is shown that some injury resulted therefrom. Ad/yn & Co. v. Willis & Bro., 65, 

2. A party to a contestation arising upon an application for probate of a will, 

begun in the county court, but subsequently transferred to the district court, 
because of the disqualification of the judge of the county court, is entitled, on 
request, in the district court, toatrial by jury. Cockrill v. Cox, 669. 


TRIAL OF RIGHT OF PROPERTY. See EvipENceg, 21. 


TRUSTS. See FrAup, 4. JURISDICTION, 3,4. LimiTaTion, 1. MortTGAGE, 1. 


1. D conveyed to three trustees a tract of land for the purpose of establishing 
and maintaining a school for the education of white youths of the county, the white 
population of the town to have entire control of the school; but no provision was 
made for appointing trustees in case of vacancies. Two of the trustees died, and 
the donor made a second deed, conveying the property for the same purposes, to 
five trustees, and providing the manner of filling vacancies. W conveyed the same 
land to the same five trustees for the same purpese. These trustees then con- 
veyed to defendants in trust for the M. E. Church, and a sectarian school was main- 
tained upon the lot. The church trustees also claimed, under a deed purporting 
to have been made by the white population of the town. Plaintiff brought suit in 
behalf of the white population of the town, to have new trustees appointed under 
the first deed from D, and to have the other deeds cancelled. //e/d 

(1) If the superior title was in D, and no power to create new trustees was 
reserved by D in his first deed, or conferred on any other person, such trustees 
could only be appointed by the court. (Perry on Trusts, 294.) 

(2) If the title was in W, the trustees appointed by him had full power to admin- 
ter the trust in accordance with the terms of the deed creating it, unless ramoved 
by some proper court for sufficient cause. 

(3) Courts appoint trustees to administer trusts of this character only when a 
power to create them in some other way has not been provided, unless under facts 
exceptional in character. 

(4) Alienation of the trust estate is not always treated fer se as a breach of trust. 
(Hill on Trustees, 673.) 

(5) If the property was vested in the five trustees by the deeds from D or W for 
the purposes stated, they had no power to alienate the trust estate, and their deed 
should have been cancelled. 


(6) If the property was not in law vested in them, it was so in form, and their 
conveyance was a cloud upon the title, which ought to have been removed by a can- 
cellation of the deed. 

(7) Buildings erected upon the lot, no matter from what source the funds with 
which they were erected came, became part of the lot, the legal title to them vested 
in the trustees, and no one or more of the inhabitants had an interest in the prop- 
erty which he or they could alienate. 

(8) The white inhabitants of the town, as a community, could have the school 
erected on the lot carried on through such instrumentalities as they deemed proper, 
so long as the use was such as was contemplated by the donor. See opinion for 
uses held probably not in conflict with the intent of the grantor. 
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TRUSTS—continued. 


(9) Whatever means the inhabitants might elect to carry out the intention of the 
grantor, it was the duty of the trustees to see that the property was not used for a 
purpose never contemplated by him. . 

(10) The inhabitants had no power to turn over the possession of the property 
to any person or association for all time to come, neither had the trustees. 

(11) See statement of case for instruments held to have been improperly admitted 
in evidence. 

(12) Though a deed from the nominal plaintiff, conveying the lot to defendants, 
might be admitted in evidence against him without proof of its execution, it could 
not affect the other inhabitants for whom he sued, and an instrument executed by 
him alone would confer no right on defendants. Pierce v. Weaver, 44. 


TRUST DEED. See Trusts, 1. 
VARIANCE. See TAx SALE, 1. 
VENDOR AND VENDEE. See ATTACHMENT, 2. EvIpENcE, 4,18. FRaup, 1, 2, 3, 


6,7. STOPPAGE IN TRANSITU, 1. 2, 3, 4, 5. 

1. If a party purchase goods with money acquired through a valid loan, the 
goods are his; if the loan was simulated to work a fraud, the title to the goods 
is in the lender. S/imson v. Walker & Co., 1038. 

2. When a vendee refuses to receive personal property contracted for, the 
seller has either of three remedies: He may hold the property as the property 
of the vendee, and sue forthe price; or he may foreclose his vendor’s lien upon 
the property by a fair sale of it, and sue the vendee for the portion of the 
agreed price he fails in this way to realize ; or he may treat the property as his 
own, and sue for damages. Ifthe vendor elects the latter remedy, the measure 
of his recovery is the difference between the contract price of the thing refused 
and its market value at the date when it ought to have been received. (Citing 
8 Parsons on Cont. 209.) Weldenv. Texas Continental Meat Co., 487. 

3. The measure of damages for breach of contract of sale of land by the pur- 
chaser, is the difference between the contract price and the salable value of 
the land; and this value may be fixed by a fair resale, within a reasonable time 
after the breach and after notice to the party to be bound by the price as the 
value. (Citing 2 Suth. on Damages, 195, et seg.) Xempner v. Heidenheimer, 587. 

4. What is a reasonable timeis a question of fact varied by the circum- 
stances of each case. The lapse of such period as would give room for fluctua- 
tions in the market, in the usual order of things, or of such period as would 
authorize the inference that the vendee had elected not to adopt this means of 
fixing the manner of liability, would be unreasonable. 2. 

5. To be bound by the price, the defendant should have notice of the sale. 
The sale is, in some sense, a sale of his property, and, to protect his interest, 
he is entitled to notice. (Citing Bowser v. Cessna, 62 Penn. St. 148.) Jd. 

6. Where the plaintiff has not made such sale as was authorized by the de- 

fendant’s breach, he is only entitled to recover the difference between the mar- 
ket value of the land at the date of the breach and the price defendant had 
agreed to pay; and it is the duty of the plaintiff to establish by proof these fac- 
tors in the measure of his damages. /d. 
7. K. loaned to R. $5,000, with which the latter purchased a certain lot 
of ground, and with a view to the money’s being so used. The title was taken 
in R.’s name, and the property was intended for his own benefit. There was no 
agreement that K. should have a lien. Ae/d, that K. and R. did not sustain to 
each other the relation of vendor and vendee, and that K. had no lien on the 
property as security for his debt. Aauffmanv. Ruhl, 723. 
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VENDOR AND VENDEE—continued. 







































8. The vendee of a tract of land paid $450 cash, leaving $800 of the 
purchase money unpaid, the $450 being of his wife’s separate means. The 
vendor made a bond for title, binding himself to make a good deed 
upon payment of the $800 and interest. The land was sold under 
execution sale in 1873 as the property of the vendee, the $800 being still unpaid 
It was bought by the creditor and another party for $200, that sum being 
credited on the execution. In 1874 the $800 with interest was paid to the 
vendor by the firm of M. & L., and title was made to them. Suit was brought 
for the land by the purchasers at sheriff’s sale. He/d: 

(1) That on failure of the vendee to pay the purchase money, the vendor 
could rescind the contract and sell the land to another. 

(2) That in view of the facts, the court below did not err in giving the 
charge, “‘the proof must show that the whole of the purchase money for the 
land was paid with the vendee’s money, to entitle the plaintiffs to recover.” 

(8) That a judgment will not be reversed because of technical errors 
committed upon the trial below, if upon the pleading and evidence, no other 
judgment than the one rendered, could have been legally rendered 

(4) Plaintiffs acquired by their purchase only such rights as the vendee had 
at the time of the sheriff’s sale. Under the pleading and evidence they would 
not be entitled to recover even against the vendee, were he clothed with the 
legal title, by paying the balance of the purchase money, unless they tendered 
him the balance of the purchase money, for as against him they would not 
exhibit any superior right. 

(5) They acquired at most but the right to have title to the land by paying 
the balance due on it, and this was subject to be defeated by a failure of the 
vendee, or his vendees, to pay their balance. 

(6) When the firm of M. & L. purchased the land for themselves or for the 
benefit of the vendee, their legal title was superior fo any alleged by plaintiffs, 
and the equities of M. & L. were as strong as those asserted byplaintiffs 

(7) If M. & L. paid the balance of the purchase money for the vendee, and 
held the title for his benefit, the plaintiffs had the right to pay the balance of 
the purchase money and have title, just as if the vendor had not conveyed to 
M. & L.; but in no case could they recover without paying or tendering the 
purchase money. 

(8) If M. & L. bought the land, even with notice of the prior contract, for 
their own use and with their own means, their title could not be divested even 
on tender of the purchase money. 

(9) The vendee had no real interest in the land, since it was purchased for 
his wife with the intention that it should be paid for with her separate means, 
and the $450 paid on it was of her separate estate. Plaintiffs took nothing as 
against her by their purchase, even if they had no notice of her rights, for it 
was not shown that they paid value. (McKamey v. Thorp, 61 Tex., 648.) Jé- 
Bride v. Banguss, 174. 


VENUE. See ATTACHMENT, 7. 







1. The rule announced in Hubbard v. Lord, 59 Tex. 384, that suits for 
malicious prosecution must be commenced in the county where the process 
of law was unjustly and maliciously sued out, and that for a proper and 
legal execution of such process, according to its mandates, the officer of the 
law to whom it is directed incurs no liability to the injured party, reaffirmed. 


Hilliard & Hilliard y. Blum and Wilson, 286. 
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2. See this case for allegations in a petition, held sufficient, in a suit 
for malicious prosecution, to give jurisdiction to a court in a county other 
than that in which the process of the law was unjustly and maliciously 
sued out. dd. 


VERDICT. See CHATTEL MorTGAGE, 4. INTEREST, 1, 2, 3. 


1. See opinion for facts held sufficient to sustain a verdict. A verdict will 
not be set aside as excessive unless it is so clearly excessive as to authorize 
the court to declare that the jury must have been influenced by some improper 
consideration. £.Z2.& &. &. R’y Co. v. Smith, 167. 


VOID AND VOIDABLE. See CHATTEL MorRTGAGE,4. HOMESTEAD, 11. PRomis- 


soRY NOTE, 2. 

1. Where a vendor has been induced to make a sale by the fraud of his 
vendee, the contract is vordad/e at the election of the vendor, not void ad initio; 
the vendor may sue for the price and thus affirm the contract, or sue for the 
goods and thus disaffirm it. (Benj. on Sales, 433.) Alyn & Co. v. Willis& 

* 


Bro., 65. 


VOUCHERS. See GUARDIAN AND WARD, 1, 2. 


WARRANTOR. 


1. In order that a judgment rendered at the suit of a third party against the 
vendee of goods, sold with warranty of title, may, in an action upon the war- 
ranty, be conclusive or even admissible as evidence of any fact necessary to 
show failure of title, there must have been a request to the warrantor to defend 
the action in which the title to the goods was in controversy. (Citing Clark v. 
Mumford, 62 Tex., 553, and Eastman v. Ward, Dewey & Co., Galveston term, 
1883.) Buchanan v. Kauffman & Runge, 225. 


2. See this case for evidence held not to show such facts as would make a 


judgment rendered against the warrantee admissible as evidence in an action 


upon the warranty to prove the breach. dd. 


WILLS. See TRIAL By Jury. 


1. A husband died leaving a wife and five children. The will gave the wife a life 
estate in all the husband’s property during her life or widowhood ; in case she 
married again the property was to be equally divided between her and the 
children, and at her death, whether she married again or not, all the estate was 
to be divided among the children. It further provided, “I desire and will that 
my wife remain on the place where I now reside, unless in her judgment she 
should think best to remove, in which case, she desiring it, my executors are 
au'horized to sell all, or any portion, of said home tract, and that she raise 
and control my children in such manner as she thinks best. Be it understood 
that if my wife thinks proper to remain on the place where I now live, and 
desire to sell any portion of said home tract, I will that my executors have 
full power to sell suck land in such quantities as may be thought most desir- 
able.’ Only one of the twoexecutors qualified; he died soon after, and no 
further action was taken in the probate court. The wife sold two portions of 
the home tract and the heirs of the husband brought suit against the vendees. 
Held: 

(1) That the wife ciuld take only a life interest in any property owned by 
the husband. 
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WILLS—continued. 
(2) That property purchased during the marriage was presumed to be 
community. 
(3) The will confided to the wife the exercise of judgment as to whether the 
land or a part_of it should be sold, but to the executors was given the power to 
determine every other fact necessary to be determined before a sale could be 


made, as well as the power to consummate a sale. 


(4) The testator must be presumed to have intended to confer upon the wife 
and the executors respectively the power which he expressly gave and none 
other. The death of the executors before the will was fully executed, could 
not confer upon the wife a power which the will did not give her 

(5) After the death of the executors the case was that of an estate without 
administration, and that did not empower the wife to sell land belonging to the 


estate, even to raise money for the support of herself and children, unless she 
did it in the manner and to the extent which the law provides. 

(6) If the purchase money of the land was used for the support and educa- 
tion of the minor children, that could not estop them from claiming their 
respective shares. 
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(7) A partition between the children and the wife, on her second marriage, 
made by a court having jurisdiction of the parties and the subject matter, 
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would bind the parties as to the subject matter disposed of, whether the partition 
was correctly made or not, but could in no way affect land not included in the 
partition. 

(8) If the land in controversy was of the community estate, after the lapse 
of thirty years between the sales of the two tracts and the institution of this 
suit, much might be presumed as to the existence of facts which would have 
clothed the wife, as survivor, with .power to make the sales. (48 Tex., 552, 65 
Tex., 419.) Box v. Word, 159. 

2. It is error to give a charge based upon facts which there is no evidence to 


establish. 2. 















